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CASBS 

ARGUED  AND  DETERMINED 

IN  THX 

Supreme  Court  op  Illinois. 


Maggie  Adeua  Cassem,  Appellsmt,  vs.  Kate  Terry 
PrindlE  et  al.  Appellees. 

Opinion  filed  February  20,  ipij — Rehearing  denied  April  2,  ipi^. 

1.  W1L13 — remote  grantee  of  heir  has  a  right  to  Hie  bUl  to  con- 
test mil.  A  remote  grantee  of  an  heir-at-law  under  a  conveyance 
made  by  the  heir  before  the  probate  of  a  will  which,  if  valid,  will 
destroy  the  grantee's  title,  has  such  an  interest  in  the  will  as  en- 
titles her  to  file  a  bill  in  chancery  to  contest  its  validity. 

2.  Same — when  devisees  under  a  lost  will  are  entitled  to  par- 
tition. Where  a  will  giving  a  life  estate  in  land  to  the  testator's 
wife,  with  remainder  to  his  grandchildren,  has  disappeared  and  has 
not  been  probated,  one  who  obtains  title  to  the  land  from  the  tes- 
tator's son  and  the  widow,  with  full  knowledge  of  the  will  and  the 
grandchildren's  rights  thereunder,  is  not  a  bona  Hde  purchaser,  and 
when  the  will  is  subsequently  probated  as  a  lost  will  the  grand- 
children are  entitled  to  partition  as  against  the  wife  of  such  gran- 
tee, to  whom  he  devised  the  property  at  his  death. 

3.  Same — when  devisees  are  entitled  to  recover  value  of  land, 
with  interest.  Where  part  of  the  land  obtained  by  the  grantee  of 
an  heir  and  the  widow,  with  knowledge  that  the  fact  of  the  ex- 
istence of  a  will  leaving  the  remainder  in  fee  in  the  land  to  the 
testator's  grandchildren  was  being  concealed,  is  sold  by  him  to  an 
innocent  purchaser  for  value  the  latter  will  be  protected,  but  upon 
the  probate  of  the  will  as  a  lost  will  the  grandchildren  are  entitled 
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to  recover  from  the  estate  of  the  fraudulent  grantee  the  value  of 
such  land  at  the  time  of  the  death  of  the  life  tenant,  with  interest 

4.  Same — meaning  of  the  words  "any  person  interested,"  used 
in  section  7  of  Wills  act.  Section  7  of  the  Wills  act,  giving  the 
right  to  file  a  bill  in  chancery  to  contest  a  will  to  "any  person  in- 
terested," means  any  person  whg  has  a  direct,  existing,  pecuniary 
interest  which  will  be  detrimentally  affected  by  probate  of  the  will. 

5.  Same — when  objection  to  a  deposition  because  of  no  oppor- 
tunity of  cross-examination  cannot  be  upheld.  Where  the  stipula- 
tion upon  which  an  order  consolidating  a  partition  suit  and  a  suit 
to  contest  a  will  is  based  provides  that  the  case  shall  be  tried  with- 
out a  jury,  and  the  contestant  is  represented  by  the  same  counsel 
in  both  suits,  in  each  of  which  the  validity  of  the  will  is  put  in  is- 
sue by  the  pleadings,  the  contestant  cannot  insist,  on  appeal,  that 
a  deposition  of  a  subscribing  witness,  taken  before  the  stipulation 
was  entered  into  and  admitted  without  objection  to  its  being  con- 
sidered in  the  will  case,  was  not  admissible  for  the  reason  that  it 
was  taken  before  the  will  case  was  begun  and  without  opportunity 
for  cross-examination  by  the  contestant. 

6.  Same — what  makes  a  prima  facie  case  that  the  will  was  lost. 
Clear  proof  of  the  execution,  attestation  and  contents  of  a  will, 
and  that  the  will  was  last  seen  in  the  possession  of  the  widow  some 
weeks  after  the  testator's  death,  justifies  the  presumption  that  the 
widow  performed  her  duty  under  the  law  and  delivered  the  will  to 
the  probate  court,  and  such  proof,  coupled  with  the  testimony  of 
the  clerk  of  the  probate  court  that  he  has  made  diligent  search 
among  the  files  and  records  of  his  office  and  has  been  unable  to 
find  the  will,  makes  a  prima  facie  case  that  the  will  has  been  lost. 

7.  Same — witnesses  testifying  to  the  contents  of  lost  will  need 
not  give  its  exact  language.  To  establish  the  contents  of  a  lost 
will  it  is  not  essential  that  the  subscribing  witnesses,  by  whom  it  is 
sought  to  make  the  proof,  shall  be  able  to  repeat  its  exact  language, 
and  it  is  sufficient  if  they  are  able  to  recollect  with  certainty  the 
substance  of  the  will,  which  is  a  very  simple  one. 

8.  Same — when  alleged  error  in  admitting  order  of  the  probate 
court  in  evidence  will  not  reverse.  In  a  consolidated  cause,  con- 
sisting of  a  bill  for  partition  and  a  bill  to  contest  a  will,  alleged 
error  in  admitting  in  evidence  the  order  of  the  probate  court  ad- 
mitting the  will  to  probate  will  not  reverse,  where  the  cause  was 
tried  by  the  chancellor  without  a  jury  and  there  is  sufficient  com- 
petent evidence  of  the  validity  and  contents  of  the  will  to  sustain 
the  decree. 

9.  Laches — when  failure  of  the  remainder-men  to  assert  rights 
does  not  constitute  laches  nor  raise  estoppel.  Remainder-men  are 
not  obliged  to  assert  their  rights  against  the  grantee  of  the  life 
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tenant  before  the  death  of  the  life  tenant  notwithstanding  the  gran- 
tee's deed  purports  to  be  a  conveyance  of  the  entire  title,  and  the 
facts  that  during  the  life  tenant's  lifetime  they  do  not  assert  any 
rights  against  the  grantee  nor  seek  to  prevent  him  from  making 
valuable  improvements  do  not  constitute  laches  nor  raise  an  es- 
toppel, where  he  had  knowledge  of  the  existence  of  their  rights 
when  the  deed  was  made. 

10.  Same — grantee  of  a  life  tenant  does  not  hold  adversely  to 
remainder-men  until  the  life  tenant's  death.  The  grantee  of  a  life 
tenant,  even  though  he  supposes  he  has  the  fee  as  the  deed  pur- 
ports to  convey,  and  retains  possession,  pays  the  taxes  and  makes 
improvements,  does  not  hold  his  possession  adversely  to  the  remain- 
der-men until  the  death  of  the  life  tenant  puts  the  Statute  of  Limi- 
tations in  operation. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  DuANE  J.  Carnes,  Judge,  presiding. 

BoTSFORD  &  McCarthy,  (Russell  &  McNerney,  of 
counsel,)  for  appellant. 

C.  F.  Irwin,  R.  S.  Egan,  John  M.  Raymond,  and 
John  K.  Newhall,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  the  1 2th  day  of  October,  1910,  Kate  Terry  Prindle, 
one  of  the  appellees  herein,  filed  her  bill  in  the  circuit  court 
of  Kane  county  for  the  partition  of  certain  real  estate 
therein  described  between  her  sister,  Laura  Terry  Hunt, 
(also  one  of  the  appellees  herein,)  and  herself,  title  to  said 
premises  being  claimfed  by  virtue  of  the  last  will  and  tes- 
tament of  Richard  Terry,  the  grandfather  of  the  appellees, 
executed  March  17,  1888,  and  admitted  to  probate  in  the 
probate  court  of  Kane  county  on  September  26,  1910,  as  a 
will  which  had  been  lost  or  destroyed  after  the  death  of 
the  testator.  Thereafter,  on  July  28,  191 1,  Maggie  A.  Cas- 
sem, the  appellant  herein  and  one  of  the  defendants  to  the 
partition  suit,  filed  her  bill  in  the  circuit  court  of  Kane 
county  to  contest  the  said  last  will  and  testament  of  Rich- 
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ard  Terry,  deceased,  which  had  been  so  admitted  to  pro- 
bate on  September  26,  1910.  By  stipulation  a  jury  was 
waived  in  the  will  case  and  the  causes  were  consolidated 
in  the  circuit  court  and  were  heard  together. 

On  the  hearing  it  was  shown  that  Richard  Terry,  the 
grandfather  of  appellees,  died  April  i,  1888,  leaving  sur- 
viving him  his  wife,  Ann  Eliza  Terry,  and  his  son,  Arthur 
Terry,  as  his  only  heirs-at-law.  The  appellees  were  daugh- 
ters of  the  said  Arthur  Terry  and  at  that  time  were  thir- 
teen and  fifteen  years  of  age.  On  or  about  March  17,  1888, 
Richard  Terry  employed  C.  1.  McNett,  an  attorney  resid- 
ing in  the  city  of  Aurora,  to  draw  his  last  will  and  testa- 
ment, and  the  same  was  executed  by  him  on  that  date  in 
the  presence  of  McNett  and  Dr.  W.  T.  Patterson,  then  of 
Aurora,  who  subscribed  the  same  as  witnesses.  The  will 
was  left  in  the  custody  of  Richard  Terry,  who  on  that  oc- 
casion requested  Dr.  Patterson  to  see  that  the  same  was 
filed  for  probate  after  his  death.  About  three  weeks  after 
the  death  of  Richard  Terry,  Dr.  Patterson  called  upon  Ann 
Eliza  Terry,  the  widow,  and  requested  her  to  deliver  to 
him  the  will  in  order  that  he  might  file  the  same  for  pro- 
bate, as  he  had  promised  the  testator.  The  will  was  pro- 
duced at  that  time  but  was  not  delivered  to  Dr.  Patterson, 
as  Mrs.  Terry  expressed  a  desire  to  consult  with  her  son, 
Arthur,  before  delivering  the  same  to  him.  This  is  the  last 
time  Dr.  Patterson  ever  saw  the  will,  and  the  last  time,  so 
far  as  is  shown  by  the  proof,  that  the  instrument  was  seen 
by  anyone.  This  particular  instrument  was  never  filed  for 
probate.  Richard  Terry  died  seized  of  lot  10  and  the  east 
112  feet  of  lot  7,  in  block  16,  of  the  original  town  of 
Aurora,  Kane  county,  Illinois.  On  April  20,  1888,  Arthur 
Terry  and  his  wife  by  quit-claim  deeds  conveyed  the  said 
real  estate  to  the  said  Ann  Eliza  Terry,  and  on  July  26, 
1889,  she,  in  turn,  conveyed  by  warranty  deed  said  lot  10, 
in  block  16,  to  one  Randall  Cassem,  an  attorney  who  re- 
sided in  the  city  of  Aurora,  the  expressed  consideration 
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being  $ioo.  On  February  4,  1890,  Ann  Eliza  Terry  also 
conveyed  by  warranty  deed  to  said  Randall  Cassem  the  re- 
mainder of  the  real  estate  of  which  her  husband  died  seized, 
being  the  east  112  feet  of  lot  7,  in  said  block  16,  subject  to 
an  encumbrance  of  $900,  the  expressed  consideration  being 
$3500.  On  October  22,  1897,  Randall  Cassem  and  said 
Maggie  A.  Cassem,  his  wife,  conveyed  by  warranty  deed 
to  one  L.  V.  Pike  said  lot  lo,  in  block  16,  and  said  Pike 
immediately  thereafter  went  into  actual  possession  of  said 
premises,  and  from  that  time  has  been  in  the  continuous 
and  exclusive  possession  of  the  same  and  has  occupied  the 
same  as  his  homestead.  On  November  14,  1909,  Randall 
Cassem  died  testate,  leaving  appellant,  Maggie  A.  Cassem, 
his  widow  and  sole  devisee  under  a  last  will  and  testament, 
in  which  said  Maggie  A.  Cassem  waS  also  appointed  execu- 
trix. Ever  since  February  4,  1890,  the  said  east  112  feet 
of  lot  7,  in  block  16,  have  been  in  the  possession  of  the 
said  Randall  Cassem  and  his  devisee,  Maggie  A.  Cassem, 
and  have  been  occupied  by  them  during  all  of  that  time  as 
a  homestead.  Arthur  Terry  died  May  i,  1905,  and  the 
said  Ann  Eliza  Terry  died  December  12,  1908.  As  has 
been  stated,  the  last  will  and  testament  of  said  Richard 
Terry  was  established  and  admitted  to  probate  in  the  pro- 
bate court  of  Kane  county  on  September  26,  19 10,  upon 
the  petition  of  appellees,  who  represented  that  the  same 
had  been  lost  or  destroyed  since  the  death  of  said  Rich- 
ard Terry.  By  said  last  will  and  testament  so  established 
and  admitted  to  probate,  said  Richard  Terry  devised  and 
bequeathed  to  his  wife,  Ann  Eliza  Terry,  for  and  during 
her  natural  life,  all  of  his  property,  both  real  and  personal, 
of  which  he  should  die  seized,  and  at  her  death  he  devised 
and  bequeathed  the  same  to  his  grandchildren,  Kate  Terry 
(now  Kate  Terry  Prindle)  and  Laura  Terry,  (now  Laura 
Terry  Hunt,)  the  appellees  herein.  G.  A.  Dulmage,  a  resi- 
dent of  the  city  of  Chicago,  was  appointed  executor.     Dul- 
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mage  having  died  prior  to  the  probate  of  the  will,  letters 
testamentary  have  been  issued  to  another. 

The  court  found  the  issues  for  the  complainant  in  the 
partition  suit  and  decreed  partition  of  the  said  east  112  feet 
of  lot  7,  in  block  16,  between  the  appellees.  The  decree 
further  found  that  L.  V.  Pike  was  a  bona  Me  innocent 
purchaser  for  value  of  said  lot  10,  in  block  16,  and  that 
the  value  of  said  lot  io  at  the  time  of  the  death  of  Ann 
Eliza  Terry  was  $10,000,  and  decreed  that  said  Maggie 
A.  Cassem,  as  executrix  of  the  last  will  and  testament  of 
Randall  Cassem,  should  pay  to  appellees  the  sum  of  $11,700 
in  due  course  of  administration,  being  the  value  of  said 
lot  10  at  the  time  of  the  death  of  Ann  Eliza  Terry,  to- 
gether with  interest  thereon.  In  the  will  case  the  court 
found  and  decreed  that  the  instrument  established  as  the 
will  of  Richard  Terry  and  admitted  to  probate  in  the  pro- 
bate court  of  Kane  county  on  September  26,  1910,  was  the 
last  will  and  testament  of  the  said  Richard  Teri^,  deceased. 
Separate  appeals  were  prayed  and  allowed  from  these  de- 
crees to  this  court,  and  the  causes  have  again  been  consoli- 
dated here. 

It  is  contended  on  the  part  of  appellees  that  appellant, 
Maggie  A.  Cassem,  as  a  remote  grantee  of  an  heir-at-law 
of  Richard  Terry,  was  not  a  ''person  interested,"  within 
the  meaning  of  the  statute  providing  for,  the  contest  of 
wills,  and  was,  therefore,  not  authorized  to  maintain  her 
bill  to  set  aside  the  last  will  and  testament  of  Richard 
Terry.  Section  7  of  the  act  in  regard  to  wills  provides  that 
when  any  will  shall  be  admitted  to  probate,  any  person  in- 
terested may,  within  one  year  after  such  probate,  contest 
the  validity  of  the  same  by  a  bill  in  chancery.  The  words 
''any  person  interested,"  mean  any  person  who  has  a  di- 
rect, existing,  pecuniary  interest  which  will  be  detrimentally 
affected  by  the  probate  of  the  will.  {McDonald  v.  White, 
130  111.  493;  S  eld  en  v.  Illinois  Trust  and  Savings  Bank, 
239  id.  67;    see,  also,  Adams  v.  First  M.  B.  Church,  251 
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id.  268.)  Appellant,  Maggie  A.  Cassem,  had  such  an  in- 
terest and  had  the  right  to  file  this  bill.  Her  interest  ex- 
isted at  the  time  the  will  of  Richard  Terry  was  admitted 
to  probate,  and  it  was  a  pecuniary  interest  which  was  vi- 
tally affected  by  the  probate  of  the  will.  While  she  was 
not  an  heir-at-law  or  a  devisee  of  Richard  Terry,  she  was 
a  remote  grantee  of  an  heir-at-law  by  virtue  of  convey- 
ances made  before  the  will  was  admitted  to  probate,  and 
was  such  an  interested  person  as  was  entitled  to  maintain 
this  suit. 

Dr.  W.  T.  Patterson  had  removed  to  the  State  of  Loui- 
siana prior  to  the  time  this  litigation  arose  and  his  deposi- 
tion was  taken  in  the  partition  suit.  The  bill  for  partition, 
among  other  things,  set  up  the  execution,  loss  and  probate 
of  the  last  will  and  testament  of  Richard  Terry.  Dr.  Pat- 
terson testified  fully  as  to  the  circumstances  surrounding 
the  execution  of  the  will,  its  attestation  and  the  contents  of 
the  same.  His  deposition  was  read  and  considered  upon  the 
hearing  of  the  consolidated  causes,  and  appellant,  Maggie 
A.  Cassem,  now  contends  that  the  same  was  not  competent 
to  be  considered  in  the  will  case.  The  stipulation  upon 
which  the  order  consolidating  the  causes  was  based,  and 
which  was  filed  in  the  will  case,  provided  that  that  case 
should  be  tried  by  the  court  without  a  jury  and  should  be 
consolidated  with  the  partition  suit  and  the  issues  tried  to- 
gether by  the  court  upon  reasonable  notice  to  both  sides. 
The  basis  for  the  objection  is,  that  this  deposition  was 
taken  before  the  bill  was  filed  in  the  will  case  and  that  no 
opportunity  was  had  to  cross-examine  Dr.  Patterson  in  the 
light  of  the  issues  presented  in  that  case.  The  validity 
of  the  will  of  Richard  Terry,  as  probated,  was  drawn  in 
question  by  the  pleadings  in  both  suits.  While  it  is  true 
that  the  deposition  of  Dr.  Patterson  was  taken  before  the 
filing  of  the  bill  in  the  will  case,  it  is  also  true  that  it  was 
taken  before  the  above  stipulation  was  entered  into.  The 
same  attorneys  represented  appellant,  Maggie  A.  Cassem, 
268  -  2 


Digitized  by 


Google 


18  Cassem  v.  Prindle.  [258 IIL 

in  the  will  case  who  represented  her  individually  and  as 
executrix  in  the  partition  suit.  When  the  deposition  of 
Dr.  Patterson  was  read  upon  the  hearing  of  the  consoli- 
dated causes,  no  objection  was  made  to  this  testimony  be- 
ing considered  in  the  will  case.  Under  these  circumstances, 
and  in  view  of  the  fact  that  one  of  the  evident  purposes 
of  consolidating  the  causes  was  to  avoid  the  expense  of 
duplicating  the  testimony,  it  cannot  now  be  urged  that  there 
was  any  error  in  considering  this  testimony  in  so  far  as 
it  was  applicable  to  the  issues  in  each  of  the  consolidated 
causes. 

It  is  urged  that  Randall  Cassem  was  a  bona  fide  pur- 
chaser without  notice  of  the  existence  of  the  last  will  and 
testament  of  Richard  Terry,  and  that  for  this  reason  the 
decree  in  the  partition  suit  is  erroneous.  Prior  to  the  death 
of  Richard  Terry,  and  for  some  time  thereafter,  Dr.  Pat- 
terson was  a  practicing  physician  residing  in  the  city  of 
Aurora.  He  was  the  family  physician  of  Richard  Terry 
and  was  on  intimate  terms  with  him.  He  was  also  ac- 
quainted with  Randall  Cassem,  a  practicing  attorney  of  the 
city  of  Aurora,  whom  he  had  employed  on  various  occa- 
sions. Prior'  to  the  death  of  Richard  Terry,  Randall  Cas- 
sem suggested  to  Dr.  Patterson  that  Richard  Terry  should 
make  his  will.  Dr.  Patterson  informed  him  that  he  had 
done  so,  and  Cassem  asked  him  what  disposition  he  had 
made  of  his  property.  Dr.  Patterson  informed  him  that 
the  will  was  a  very  short  one;  that  he  had  left  his  wife 
a  life  estate  in  all  of  his  property  and  had  devised  the 
remainder  to  his  two  grandchildren.  After  the  death  of 
Richard  Terry  and  prior  to  the  date  of  the  first  conveyance 
to  Randall  Cassem  by  Ann  Eliza  Terry,  Randall  Cassem 
requested  Dr.  Patterson  to  secure  the  will  of  Richard  Terry 
and  deliver  it  to  him.  Dr.  Patterson  informed  him  that  he 
had  no  right  to  make  any  such  disposition  of  Terry's  will, 
and  Randall  Cassem  thereupon  offered  Dr.  Patterson  a  con- 
sideration if  he  would  secure  this  will  and  turn  the  same 


Digitized  by 


Google 


Ipr3,'ll]  Cassem  v.  Prindle.  19 

over  to  him.  This  Dr.  Patterson  refused  to  do  and  im- 
mediately commimicated  this  circumstance  to  Ann  Eliza 
Terry  and  insisted  that  the  will  be  probated.  The  con- 
veyances by  Ann  Eliza  Terry  to  Randall  Cassem  followed. 
Thereafter,  in  October,  1892,  Randall  Cassem  filed  his  pe- 
tition in  the  county  court  of  Kane  county,  setting  up  the 
death  of  Richard  Terry,  representing  that  he  died  seized  of 
certain  real  estate,  describing  the  real  estate  above  men- 
tioned, setting  out  the  heirs,  and  representing  himself  to 
be  a  purchaser  of  the  said  real  estate  from  the  widow  and 
heir,  and  that  he  believed  the  estate  should  be  immediately 
administered  upon  for  the  proper  perfection  of  the  title  to 
said  real  estate,  and  asked  that  he  be  appointed  administra- 
tor. A  photographic  copy  of  this  petition  appears  in  the 
record  and  discloses  that  the  same  was  prepared  upon  one 
of  the  printed  blank  forms  ordinarily  used  in  the  probate 
courts  of  this  State.  In  this  petition,  after  alleging  the 
date  of  the  death  of  the  deceased,  the  printed  words,  "leav- 
ing no  last  will  and  testament  as  far  as  your  petitioner., 
know.,  or  believe..,"  were  stricken  out.  The  proof  of  death 
is  made  by  the  oath  of  Arthur  Terry,  the  body  of  which 
appears  in  the  handwriting  of  Randall  Cassem,  and  it  also 
omits  to  state  that  Richard  Terry  died  leaving  no  last  will 
and  testament.  Letters  of  administration  were  issued  to 
Randall  Cassem.  The  only  testimony  oflFered  by  appellant 
in  her  behalf  in  the  consolidated  causes  was  a  letter  dated 
May  12,  1888,  and  written  by  G.  A.  Dulmage,  the  executor 
named  in  the  last  will  and  testament  of  Richard  Terry,  to 
C.  I.  McNett,  the  scrivener  of  and  one  of  the  witnesses  to 
said  will.  The  letter  discussed  the  necessity  of  probating 
Richard  Terry's  will,  of  the  existence  of  which  Dulmage 
was  aware.  That  portion  of  the  letter  particularly  relied 
on  is  the  following :  "Mrs.  Terry  thought  that  as  all  was 
willed  to  her  for  her  use  and  disposal,  and  there  was  no 
debts  but  the  doctor's  bill  and  burial  lot,  perhaps  she  could 
get  along  without  the  expense  of  the  probate  court."    This 
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letter  was  identified  by  McNett  during  his  cross-examina- 
tion, and  appellees  made  no  objection  to  its  admission.  It 
is  not  shown  that  Randall  Cassem  ever  saw  this  letter  or 
knew  its  contents  or  that  he  ever  talked  with  Dulmage  or 
McNett.  But  even  if  Dulmage  had  received  the  infor- 
mation from  someone  that  Richard  Terry  had  devised  his 
property  to  his  wife  for  her  use  and  disposal,  that  could 
not  overcome  the  positive  testimony  of  Dr.  Patterson  and 
McNett  as  to  the  contents  of  the  will  or  affect  the  testi- 
mony of  Dr.  Patterson  that  he  told  Randall  Cassem  what 
the  contents  of  the  will  were  and  that  the  remainder  of  the 
property  had  been  devised  to  the  grandchildren.  Randall 
Cassem  was  not  a  bona  fide  innocent  purchaser  without  no- 
tice. He  had  notice  of  the  rights  of  appellees  and  of  their 
interest  in  this  property.  His  conveyance  of  a  part  of  the 
real  estate  to  Pike  and  the  devise  to  his  wife  of  the  remain- 
der were  in  fraud  of  the  rights  of  appellees,  and  they  were 
entitled  to  recover  as  against  Randall  Cassem  and  his  rep- 
resentatives. 

It  is  insisted  that  the  loss  or  destruction  of  this  will 
was  not  sufficiently  proven  to  permit  appellees  to  prove  the 
contents  thereof.  It  was  conclusively  shown  that  prior  to 
his  death  Richard  Terry  had  executed  a  last  will  and  testa- 
ment and  that  that  instrument  was  in  existence  and  in  the 
j>ossession  of  Ann  Eliza  Terry  after  his  death.  One  of  two 
things  then  must  be  true  at  the  present  time:  either  this 
instrument  has  been  lost  or  destroyed,  or  it  is  still  in  ex- 
istence. It  is  argued  there  is  no  proof  that  sufficient  search 
has  been  made  for  the  instrument.  Section  12  of  the  Wills 
act  provides  that  any  person  who  may  have  in  his  or  her 
possession  any  last  will  and  testament  of  another  for  safe 
keeping  or  otherwise,  shall  immediately  upon  the  death  of 
the  testator  deliver  up  said  will  to  the  county  court  of  the 
proper  county,  and  a  penalty  is  provided  for  failure  to  do 
so.  Appellees  traced  the  will  into  the  possession  of  Ann 
Eliza  Terry.     It  will  not  be  presumed  that  she  destroyed 
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the  same,  but  the  natural  presumption  to  be  indulged,  and 
especially  in  view  of  the  insistence  of  Dr.  Patterson  that 
the  will  should  be  probated,  is,  that  she  delivered  the  same 
to  the  probate  court  as  the  statute  provides.  The  clerk  of 
the  probate  court  of  Kane  county  was  called  and  testified 
that  although  he  had  made  a  careful  and  exhaustive  ex- 
amination of  the  records  and  files  in  his  court,  and  par- 
ticularly of  the  places  in  which  wills  were  accustomed  to 
be  kept,  he  was  unable  to  find  there  any  last  will  and  tes- 
tament of  Richard  Terry.  This,  at  least,  was  sufficient  to 
make  a  prima  facie  case  of  the  loss  of  the  will. 

It  is  next  contended  that  the  contents  of  the  will  of 
Richard  Terry  were  not  proven  with  that  degree  of  cer- 
tainty required  in  cases  where  wills  have  been  lost  or  de- 
stroyed. No  copy  had  ever  been  made  of  the  will,  and  it 
was  necessary  to  rely  upon  the  memory  of  those  who  had 
read  it  and  knew  its  contents.  Patterson  and  McNett  tes- 
tified that  they  remembered  clearly  the  substance  of  the 
will,  and  while  they  did  not  pretend  to  give  the  exact  lan- 
guage in  which  it  was  couched,  they  agreed  that  the  testa- 
tor had  devised  all  of  his  property  to  his  wife  during  the 
period  of  her  natural  life  and  had  devised  the  remainder  to 
his  two  grandchildren,  the  appellees.  Terry  had  talked  re- 
peatedly with  Dr.  Patterson  concerning  the  making  of  his 
will,  and  Patterson  had  attempted  to  draft  the  same  for 
him  before  McNett  was  employed.  While  it  is  true  that 
twenty-two  years  had  elapsed  between  the  time  of  the  exe- 
cution of  the  will  and  its  admission  to  probate,  this  will 
was  a  very  simple  one  in  its  provisions,  and  there  is  nothing 
improbable  in  the  fact,  as  testified  to  by  both  of  these  wit- 
nesses, that  they  were  able  to  recollect  with  certainty  the 
substance  of  the  will.  It  was  not  necessary  that  they  be 
able  to  testify  to  its  exact  language,  and  the  testimony  of 
these  witnesses  was  sufficient  to  establish  the  contents  of  the 
will.  In  the  will  case  the  burden  was  upon  appellees,  as 
proponents,  to  prove  that  the  instrument  in  question  was 
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the  last  will  and  testament  of  Richard  Terry.  By  two  wit- 
nesses it  was  proven  that  the  will  was  executed  and  prop- 
erly attested;  that  the  testator  at  the  time  was  of  sound 
mind  and  memory;  that  the  contents  of  the  will  were  as 
established  by  the  probate  court,  and,  by  one  witness,  that 
the  will  was  still  in  existence  for  at  least  three  weeks  after 
the  death  of  Richard  Terry.  This  testimony  stands  uncon- 
tradicted. 

It  is  urged  that  the  court  erred  in  admitting  in  evidence 
the  order  of  the  probate  court  admitting  the  will  to  pro- 
bate, and  a  number  of  the  decisions  of  this  court  are  cited 
to  the  effect  that  this  is  not  competent  evidence  and  its  ad- 
mission in  a  doubtful  case  is  error.  These  are  all  cases 
in  which  the  cause  was  submitted  to  a  jury  and  a  different 
situation  was  presented  than  here.  Where  the  issues  are 
tried  by  the  court  without  the  intervention  of  a  jury,  the 
decree  will  not  be  reversed  if  there  is  sufficient  competent 
evidence  in  the  record  upon  which  to  sustain  it. 

It  is  finally  urged  that  on  account  of  the  laches  of  ap- 
pellees they  are  now  estopped  to  claim  the  ownership  of 
the  land  now  in  the  possession  of  appellant,  Maggie  A. 
Cassem,  or  remuneration  for  that  sold  by  Randall  Cassem 
in  his  lifetime  to  Pike,  the  basis  for  this  claim  being,  that 
during  all  the  years  succeeding  the  death  of  their  grand- 
father, in  1888,  down  until  after  the  death  of  their  grand- 
mother, in  1908,  appellees  have  stood  by  and  without  ob- 
jection witnessed  the  purchase  of  this  property  by  Randall 
Cassem  and  his  possession  of  the  same  and  the  placing 
thereon  of  valuable  improvements  by  him.  By  the  will  of 
Richard  Terry,  his  wife,  Ann  Eliza  Terry,  was  given  a  life 
estate  in  these  premises  and  was  entitled  to  the  possession. 
The  possession  of  real  estate  by  the  tenant  for  life  is  not 
adverse  to  the  remainder-man  but  is  in  legal  contemplation 
the  possession  of  the  remainder-man.  The  remainder-man 
has  no  right  of  action  for  the  possession  until  the  death 
of  the  life  tenant,  and  the  Statute  of  Limitations  will  not 
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begin  to  run  until  the  right  of  action  accrues.  (Mettler  v. 
Miller,  129  111.  630;  Weigel  v.  Green,  218  id.  227;  HoU 
lenbeck  v.  Smith,  231  id.  484;  Schroeder  v.  Bosarth,  224 
id.  310.)  If  the  life  tenant  conveys  to  a  third  party  by 
warranty  deed,  with  the  intention  of  passing  the  absolute 
title,  and  the  grantee  supposes  the  fee  is  being  conveyed, 
such  grantee  will,  in  fact,  hold  adversely  to  the  world,  but 
he  cannot  avail  himself  of  the  rights  of  adverse  possession, 
as  against  the  remainder-man,  during  the  lifetime  of  the 
life  tenant.  Such  possession  becomes  adverse  to  the  re- 
mainder-man only  upon  the  death  of  the  life  tenant;  {Met- 
tler V.  Miller,  supra;)  and  this  is  true  even  though  the 
possession  of  such  grantee  be  coupled  with  the  payment  of 
taxes  and  the  making  of  improvements.  (  Weigel  v.  Green, 
supra,)  During  the  lifetime  of  their  grandmother  the  ap- 
pellees had  no  right  of  action  for  the  possession  of  these 
premises,  and  while  they  cannot  now  recover  that  portion 
of  the  premises  sold  to  Pike,  they  can  recover  the  fair 
cash  maricet  value  of  the  same  at  the  time  of  the  death  of 
Ann  Eliza  Terry  from  the  estate  of  Randall  Cassem,  as  he  . 
acquired  the  same  with  a  full  knowledge  of  the  rights  and 
interests  of  appellees.  Appellees  were  under  no  obligation 
to  assert  any  rights,  as  against  Randall  Cassem  or  his  devi- 
see, during  the  lifetime  of  their  grandmother,  or  to  advise 
Randall  Cassem  of  their  claim  to  the  remainder  in  the 
premises  under  the  last  will  and  testament  of  their  grand- 
father. Randall  Cassem  already  had  knowledge  of  that 
fact  and  of  all  the  circumstances  surrounding  the  making 
of  the  will  and  the  fact  of  its  existence  after  Richard  Ter- 
ry's death.  Under  these  circumstances  appellees  had  the 
right,  as  against  Randall  Cassem  and  his  representatives, 
to  institute  proceedings  to  recover  possession  of  the  prop- 
erty at  any  time  after  the  death  of  Ann  Eliza  Terry  and 
before  the  running  of  the  Statute  of  Limitations. 

The  decree  of  the  circuit  court  in  each  of  the  consoli- 
dated  cases  is  affirmed.  ^^^^^^^  ^^^^^ 
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Joseph  Kennedy  et  al.  Defendants  in  Error,  vs,  George 
A.  Neeves,  Plaintiff  in  Error. 

Opinion  filed  February  20,  ipij — Rehearing  denied  April  2,  1913. 

1.  Appeals  and  errors — when  alleged  error  in  overruling  mo- 
tion for  continuance  is  waived.  Alleged  error  in  overruling  a  mo- 
tion by  the  defendant  to  continue  the  case  for  three  weeks  because 
of  his  sickness  is  waived,  where  defendant's  counsel,  when  the  case 
was  called  for  trial,  more  than  two  weeks  after  the  motion  was 
overruled,  waived  a  jury  and  made  no  objection  to  proceeding  with 
the  trial  at  that  time. 

2.  Constitutional  law — constitutionality  of  Municipal  Court 
act,  as  a  whole,  is  not  open  for  review.  The  question  of  the  con- 
stitutionality of  the  Municipal  Court  act,  as  a  whole,  is  not  now  an 
open  one.     (Richter-w.  Burdock,  257  111.  410,  followed.) 

Writ  op  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon.  C.  A.  W11.UAMS,  Judge,  presiding.  . 

George  A.  Neeves,  Jr.,  and  Lei^and  K.  Neeves,  for 
plaintiff  in  error. 

Charles  S.  McNett,  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Defendants  in  error,  as  plaintiffs,  recovered  in  the  mu- 
nicipal court  of  the  city  of  Chicago  a  judgment  against 
plaintiff  in  error  for  $814.  On  the  trial  plaintiff  in  error 
raised  the  question  of  the  validity  of  the  Municipal  Court 
act,  and  a  writ  of  error  was  sued  out  of  this  court  to  re- 
view the  judgment. 

The  cause  of  action  was  a  promissory  note  given  by 
plaintiff  in  error  to  defendants  in  error  fop  $761.50.  The 
matters  and  transactions  which  resulted  in  the  giving  of 
the  note  were  as  follows :  Plaintiff  in  error  owned  a  large 
tract  of  farm  land  in  Kankakee  county,  Illinois,  upon  which 
he  was,  in  the  years  1909  and  1910,  having  work  done 
which  caused  the  employment  of  a  number  of  men.     Sam- 
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ud  S.  Swan  was  employed  by  plaintiff  in  error  as  superin- 
tendent or  foreman  of  the  work  and  resided  in  a  house  on 
the  land.    HaintiflF  in  error  resided  at  Evanston.    Defend- 
ants in  error  were  merchants  conducting  a  general  store  at 
Morocco,  near  the  land.     In  the  latter  part  of  August  or 
first  of  September,   1909,  plaintiff  in  error  called  on  de- 
fendants in  error  at  their  store  and  told  them  about  the 
land  he  owned  near  there ;  that  he  was  having  ditching  and 
other  improvements  done  on  the  land  and  that  Swan  was 
his  overseer.     He  expressed  a  desire  to  have  Swan  buy 
goods  from  defendants  in  error  on  his  (plaintiff  in  error's) 
account,  the  bills  to  be  settled  by  him  every  thirty  days. 
He  introduced  Swan  to  defendants  in  error  and  had  him 
give  them  his  signature  so  that  they  might  recognize  orders 
given  by  him  in  case  he  should  give  any.    Thereafter  de- 
fendants in  error  furnished  goods  to  Swan,  and  to  others 
employed  on  plaintiff  in  error's  land  upon  orders  of  Swan, 
until  some  time  in  E>ecember,   19 10.     Statements  of  the 
amounts  of  the  monthly  bills,  not  itemized,  were  made  to 
plaintiff  in  error  and  he  made  payments  from  time  to  time 
until  June,  1910,  the  total  payments  made  amounting  to  a 
little  more  than  $1000.    Defendants  in  error  continued  fur- 
nishing goods  to  Swan,  and  to  others  on  his  orders,  until 
about  the  middle  ef  December.    The  bill  then  amounted  to 
$761.50.     In  January,   191 1,  one  of  defendants  in  error 
went  to  see  plaintiff  in  error  in  Chicago  and  requested  pay- 
ment.    Haintiff  in  error  could  not  pay  the  bill  at  that  time 
and  gave  his  note  for  it,  which  is  the  note  sued  on.     At 
that  time  said  defendant  in  error  gave  plaintiff  in  error  an 
itemized  statement  of  the  bill,  but  plaintiff  in  error  claims 
he  did  not  examine  it  before  giving  the  note.     He  claims 
he  examined  it  afterwards,  and  discovered  a  large  amount 
of  goods  had  been  furnished  Swan,  or  to  others  on  his 
orders,  which  were  not  of  the  character  authorized  to  be 
sold  him  by  the  arrangement  between  plaintiff  in  error  and 
defendants  in  error,  and  he  also  claimed  he  then  discov- 
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ered  for  the  first  time  he  had  been  charged  with  goods  fur- 
nished others  on  Swan's  orders.  Plaintiff  in  error  claimed 
defendants  in  error  were  only  authorized  to  furnish  goods 
to  Swan,  and  were  only  authorized  to  furnish  him  groceries 
and  table  supplies  for  the  farm.  Some  of  the  goods  fur- 
nished Swan,  and  to  others  on  his  orders,  and  charged  to 
plaintiflF  in  error,  were  clothing  and  tobacco.  Plaintiff  in 
error  claimed  that  the  amount  paid  by  him  to  defendants 
in  error  before  the  note  was  given  was  more  than  sufficient 
to  pay  for  all  goods  he  was  liable  for,  and  that  there  was 
no  consideration  for  the  note. 

Three  grounds  are  relied  on  /or  reversal:  (i)  That 
the  court  erred  in  overruling  a  motion  made  by  plaintiff  in 
error  for  a  continuance;  (2)  that  the  Municipal  Court  act 
is  invalid;  and  (3)  that  the  finding  and  judgment  are  con- 
trary to  the  weight  of  the  evidence. 

On  the  4th  day  of  March,  191 2,  counsel  for  plaintiff  in 
error  moved  for  a  continuance  of  the  cause  for  three  weeks 
on  the  ground  that  plaintiff  in  error  was  not  in  a  condition 
of  health  to  permit  him  to  be  present  at  the  trial.  The  mo- 
tion was  supported  by  affidavits  of  Dr.  Brimerman,  plain- 
tiff in  error's  physician,  and  by  plaintiff  in  error's  son,  who 
was  one  of  his  attorneys.  The  affidavit  of  the  latter  stated 
plaintiff  in  error  was  a  material  witness  in  his  own  behalf ; 
that  his  deiX)sition  had  been  taken,  but  that  it  was  im- 
portant to  his  defense  that  he  be  present  to  testify  in  his 
own  behalf  in  rebuttal  of  the  testimony  of  defendants  in 
error  and  their  witnesses  in  relation  to  correspondence  and 
conversations  between  the  parties ;  that  it  could  not  be  then 
stated  what  plaintiff  in  error  would  swear  to,  as  it  was  not 
known  what  the  testimony  of  defendants  in  error  and  their 
witnesses  would  be.  The  statements,  in  the  affidavits,  of 
the  then  condition  of  health  of  plaintiff  in  error  were  more 
in  the  nature  of  conclusions  of  the  affiants  that  his  physical 
condition  was  such  that  he  could  not  attend  the  trial  at  that 
time,  than  statements  of  concrete  facts  upon  which  the  con- 
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dusions  were  based.  But  conceding  the  affidavits  were  suf- 
ficient that  the  presence  of  plaintiff  in  error  was  necessary 
and  that  the  condition  of  his  health  was  then  such  that  he 
could  not  attend  the  trial,  we  do  not  think  the  court's  action 
in  overruling  the  motion  for  a  continuance  at  the  time  it 
was  made  calls  for  a  reversal  of  the  judgment.  The  mo- 
tion was  made  March  4,  191 2.  The  affidavit  of  the  physi- 
cian was  sworn  to  March  i  and  the  other  affidavit  March  4. 
The  cause  was  not  reached  for  trial  until  March  20, — 
two  weeks  and  two  days  later.  On  that  day  coimsel  for 
plaintiff  in  error  waived  a  jury,  offered  no  objection  to 
proceeding  with  the  trial,  and  the  cause  was  tried.  This 
was  a  waiver  of  the  error,  if  overruling  the  motion  at  the 
time  it  was  made  was  an  error.  The  affidavits  in  support 
of  the  motion  for  a  continuance  did  not  show  such  a  phys- 
ical condition  of  plaintiff  in  error  that  it  could  not  reason- 
ably be  supposed  he  would  be  able  to  be  present  at  the  trial, 
which  occurred  only  five  days  earlier  than  the  time  to  which 
the  continuance  was  asked. 

The  objection  to  the  validity  of  the  Municipal  Court 
act  is  that  it  was  not  passed  in  accordance  with  the  require- 
ments of  the  constitution,  in  that  certain  amendments  of- 
fered by  a  conference  committee  of  the  two  houses  of  the 
General  Assembly  were  not  printed  before  the  passage  of 
the  act.  We  considered  this  question  in  Richter  v.  Burdock, 
257  111.  410,  and  held  that  it  is  not  now  open  to  review. 

There  is  no  dispute  about  the  goods  having  been  fur- 
nished to  or  upon  the  orders  of  Swan  nor  of  the  prices 
charged  for  them,  but  plaintiff  in  error  contends  that  goods 
were  furnished  Swan  of  a  character  not  authorized  by  his 
directions  to  defendants  in  error  and  that  goods  were  fur- 
nished others  on  Swan's  orders  that  were  not  authorized. 
Raintiff  in  error  testified  he  only  authorized  defendants  in 
error  to  let  Swan  have  groceries  and  supplies  for  the  table. 
This  is  contradicted  by  defendants  in  error.  This  was  a 
question  of  fact  to  be  determined  by  the  trial  court.    With- 
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out  setting  out  the  testimony  or  its  substance,  it  is  sufficient 
to  say  we  have  examined  it,  and  are  of  opinion  the  judg- 
ment is  not  contrary  to  the  weight  of  the  testimony. 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Chari^Es  Keefe,  Defendant  in  Error,  vs.  Armour  &  Co., 
Plaintiff  in  Error. 

Opinion  filed  February  20,  ipij— Rehearing  denied  April  2,  Jpi^, 

1.  Evidence — it  is  improper  to  allow  expert  to  give  opinion  as 
to  an  ultimate  fact.  The  right  of  trial  by  jury  entitles  every  party 
to  the  judgment  of  the  jury  as  to  the  ultimate  fact  upon  which  lia- 
bility rests,  and  it  is  error  to  permit  an  expert  witness  to  give  an 
opinion  on  such  ultimate  fact. 

2.  Same — when  testimony  of  expert  witness  is  improper.  Where  ' 
the  ultimate  fact  in  issue  in  a  personal  injury  case  is  whether  the 
method  which  the  defendant's  foreman  directed  the  plaintiff  to  use 
in  testing  a  tank  car  for  leaks  was  reasonably  safe,  it  is  proper  to 
permit  the  plaintiff  to  prove,  by  properly  qualified  experts,  what 
conditions  might  arise  from  the  use  of  such  method  with  reference 
to  gases,  heat,  etc.,  but  it  is  error  to  allow  an  expert  witness  to 
state  that  in  his  opinion  the  method  employed  was  unsafe. 

3.  Same — when  opinion  of  alleged  expert  is  a  mere  guess.  In 
an  action  for  an  injury  to  a  boilermaker  by  the  blowing  out  of  the 
end  of  a  tank  which  he  was  testing  for  leaks  by  air  pressure,  tes- 
timony by  a  physician,  who  admitted  that  he  had  never  had  any- 
thing to  do  with  explosions  of  gas  or  any  experience  with  such 
explosions,  that  there  must  have  been  a  spark  which  caused  gases 
in  the  tank  to  explode,  is  not  an  expert  opinion  but  is  a  mere 
guess  by  one  who  knew  nothing  about  the  subject. 

4.  Instructions — when  giving  instruction  as  to  master's  duty 
as  to  place  of  work  is  error.  The  master's  duty  to  use  reasonable 
care  to  provide  his  servant  a  'reasonably  safe  place  to  work  has 
reference  to  nothing  except  keeping  the  premises  physically  safe, 
and  it  is  error  to  give  an  instruction  stating  such  doctrine  in  a 
suit  for  an  injury  to  a  boilermaker  from  the  blowing  out  of  the 
end  of  a  tank  he  was  testing  for  leaks,  there  being  no  claim  in  the 
pleadings  nor  any  proof  that  there  was  anything  unsafe  about  the 
premises  where  he  worked. 
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Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  EHstrict ; — ^heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Ben  M.  Smith, 
Judge,  presiding. 

A.  R.  Urion,  and  A.  F.  Reichmann,  for  plaintiff  in 
error. 

C.  Helmer  Johnson,  and  Daniel  Belasco,  for  de- 
fendant in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Appellate  Court  for  the  First  District  affirmed  a 
judgment  recovered  by  Charles  Keefe,  defendant  in  error, 
in  the  superior  court  of  Cook  county,  against  Armour  & 
Co.,  plaintiff  in  error,  for  damages  on  account  of  injuries 
suffered  by  the  bursting  of  a  tank  which  he  was  repairing 
as  a  boilermaker  in  the  employ  of  the  plaintiff  in  error. 
The  record  is  in  this  cotut  in  pursuance  of  a  writ  of  cer- 
tiorari granted  for  that  purpose. 

There  was  no  serious  dispute  as  to  the  following  facts : 
The  plaintiff  had  been  a  boilermaker  for  twelve  years,  and 
during  seven  or  eight  years  of  that  time  had  been  in  the 
employ  of  Swift  &  Co.  in  a  business  similar  to  that  of  the 
defendant.  At  the  time  of  the  accident  he  was  in  the  em- 
ploy of  the  defendant,  and  the  foreman  told  him  that  there 
was  a  tank  car  standing  out  on  the  track  which  had  lost 
about  four  hundred  or  five  hundred  pounds  of  grease  the 
last  time  it  was  filled ;  that  plaintiff  should  go  out  and  find 
out  where  the  leaks  were  and  calk  them,  and  that  he  should 
get  a  hose  for  testing  the  tank,  connect  it  up  and  put  the 
air  pressure  on,  and  get  a  can  of  soap  suds  to  swab  the 
seams  and  find  out  where  the  leaks  were.  The  foreman  did 
not  give  any  direction  as  to  the  amount  of  air  pressure  or 
any  other  order  than  as  stated.     The  plaintiff  found  the 
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car  and  it  was  marked  in  bad  order.  He  got  the  hose  at 
the  tool  room  and  connected  it  with  the  tank  and  told  his 
helper  to  turn  the  air  on  slowly.  He  watched  the  gauge 
until  the  pressure  was  up  to  thirty-eight  pounds  to  the 
square  inch,  when  he  told  the  helper  to  shut  off  all  but 
enough  to  hold  the  pressure  there  while  he  examined  the 
tank.  The  helper  got  the  soap  suds,  which  were  used  to 
swab  the  seams  so  that  bubbles  would  show  where  there 
was  a  leak.  The  seams  were  swabbed  and  the  rivets  were 
tested  with  a  hammer.  The  foreman  came  along  and  took 
the  hammer  and  went  over  the  rivets  and  asked  the  plaintiff 
how  many  poimds  pressure  he  had,  and  was  told  that  the 
pressure  was  thirty-eight.  The  foreman  said,  "All  right; 
go  ahead  and  calk  it."  The  plaintiff  had  a  hammer  and 
calking  iron  and  thought  that  he  tapped  the  tank,  although 
he  was  not  certain  and  had  previously  testified  that  he 
thought  he  did  not.  The  head  blew  out  of  the  tank  and 
caused  the  injuries.  The  tank  was  about  fifteen  years  old 
and  did  not  appear  externally  to  have  any  defect,  and  the 
ordinary  life  of  a  tank  was  longer  than  that  period.  The 
inside  of  the  tank  was  coated  with  grease  and  stearin,  and 
it  had  the  usual  disagreeable  smell  of  oil  and  grease  and 
was  ordinary  soap  stock.  The  plaintiff  was  a  competent 
boilermaker,  and  the  kind  of  work  he  was  directed  to  do 
was  included  in  that  trade  or  occupation.  He  testified  that 
he  knew  how  to  make  repairs  and  asked  for  no  direction 
and  received  none,  except  to  get  the  hose,  put  the  air  pres- 
sure on,  find  the  leaks  and  make  the  repairs. 

The  case  was  tried  on  the  second  and  third  counts  of 
the  original  declaration  and  the  second  and  third  additional 
counts.  The  ground  of  liability  alleged  in  the  second  orig- 
inal count  wa^  negligence  in  failing  to  inspect  the  tank  and 
in  negligently  permitting  air  to  be  pumped  into  it  beyond 
its  strength  to  withstand  the  pressure.  The  third  averred 
negligence  in  filling  the  tank  with  air  to  a  high  pressure 
while  it  was  not  reasonably  strong  enough  to  hold  the  air 
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at  that  pressure.  A  year  after  the  declaration  was  filed  the 
additional  counts  were  filed,  introducing  the  question  of 
gases  in  the  tank.  The  second  additional  count  averred 
negligence  in  placing  air  in  the  tank  and  causing  it  to  be 
mixed  with  gases  therein,  and  the  third  charged  that  the  de- 
fendant negligently  ordered  the  plaintiff  to  use  the  calking 
tool  while  the  tank  was  in  a  dangerous  and  unsafe  condi- 
tion and  likely  to  explode  from  gases. 

The  principal  controversy  at  the  trial  concerning  mat- 
ters of  fact  was  whether  the  introduction  of  air  and  rais- 
ing the  pressure  to  thirty-eight  pounds  generated  gases  in 
the  tank  which,  mingled  with  the  air,  were  explosive,  and 
whether  there  was  an  explosion  of  such  gases  in  some  way 
from  igniting  them  by  a  spark  from  the  calking  tool  or 
from  heat  caused  by  the  pressure.  The  plaintiff  claimed 
that  gas  was  formed  and  exploded  and  that  testing  the  tank 
by  air  was  not  a  reasonably  safe  method,  and  charged  the 
defendant  with  liability  because  the  foreman  told  him  to 
get  the  hose  and  use  air,  and  when  the  foreman  came  to 
the  car  afterward  he  knew  that  the  plaintiff  had  a  pressure 
of  thirty-eight  pounds  in  the  tank.  The  defendant,  on  the 
other  hand,  contended  that  testing  by  air  was  one  of  the 
usual  and  customary  ways  for  testing  tanks  for  leaks  and 
was  a  safe  method ;  that  gases  did  not  form  and  could  not . 
have  formed  in  the  tank,  and  it  exploded  merely  because 
of  the  pressure  applied ;  that  the  plaintiff  knew  more  about 
the  condition  of  the  tank  than  the  defendant  or  its  foreman 
and  was  sent  to  it  for  the  very  purpose  of  ascertaining  its 
condition  and  making  repairs,  and  plaintiff  being  a  boiler- 
maker  of  twelve  years'  experience,  who  knew  how  to  test 
and  repair  tanks  and  asked  for  no  information  or  instruc- 
tion as  to  the  method  of  doing  the  work,  the  defendant  had 
a  right  to  assume  that  he  knew  the  proper  methods  and  the 
dangers  involved,  and  therefore  he  assumed  the  risk. 

The  evidence  was  that  there  were  three  methods  of 
making  tests  of  tanks,  which  were  by  air,  water  or  steam. 


Digitized  by 


Google 


32  Eeefe  v.  Armour  &  Ck).  [258  IIL 

The  plaintiff  testified  that  they  tested  tank  cars  at  Swift's 
by  filling  them  with  water  and  then  putting  on  sixty  pounds 
of  air  pressure,  and  a  witness  for  the  defendant  testified 
that  such  hyraulic  tests  were  used  for  new  work,  to  test 
the  whole  efficiency  of  the  tank  car  for  the  purpose  for 
which  it  was  made.  The  plaintiff's  helper  and  another 
witness  testified,  on  cross-examination,  that  air  was  one  of 
the  customary  ajid  usual  ways  of  testing  tanks,  and  a  wit- 
ness called  as  an  expert  said  he  understood  that  testing 
tanks  by  air  for  leaks  had  been  a  method  in  common  use. 
There  was  testimony  by  other  witnesses  for  the  plaintiff 
that  testing  tanks  by  air  was  not  a  safe  and  proper  way 
and  that  the  test  should  be  by  water,  while  witnesses  for 
the  defendant  testified  that  the  use  of  air  was  proper  and 
was  the  customary  and  usual  method  employed.  There  was 
evidence  for  plaintiff  that  gases  from  grease  would  form 
under  air  pressure  and  the  heat  generated  thereby,  which 
would  be  explosive,  and  witnesses  attributed  the  explosion 
to  the  formation  of  such  gas.  Witnesses  for  the  defend- 
ant testified  that  gas  could  not  have  come  from  the  grease ; 
that  it  would  require  a  temperature  of  from  400  to  450  de- 
grees Fahrenheit  before  any  gas  would  be  given  off;  that 
the  flashing  point  of  yellow  grease  or  stearin  was  the  above 
temperature,  and  that  it  was  not  possible  to  ignite  gas  be- 
low the  flashing  point,  because  until  that  point  was  reached 
there  could  be  no  gas.  The  plaintiff  testified  that  the  tank 
was  hot  so  that  he  could  not  hold  his  hand  on  it  very  long, 
and  the  evidence  for  the  defendant  was  that  it  would  have 
to  be  hot  enough  to  burn  and  blister  a  hand  instantly  in 
order  to  form  any  gas;  that  there  was  no  connection  be- 
tween tapping  the  tank  and  any  sparks  or  heat,  and  no 
condition  inside  of  the  tank  which  could  possibly  have  gen- 
erated explosive  or  combustible  gas. 

The  plaintiff  called  a  witness  who  was  chief  inspector 
of  steam  boilers  and  steam  heating  and  cooling  plants  in 
Qiicago  and  had  held  the  position  for  three  years.     That 
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was  the  only  qualification  as  an  expert  which  was  shown 
in  connection  with  the  fact  that  he  had  seen  grease  bum  in 
a  frying  pan  with  a  thick,  black  smoke.  He  was  the  same 
witness  above  referred  to  who  said  that  he  understood  that 
testing  for  leaks  by  means  of  compressed  air  was  one  of 
the  ordinary  and  usual  methods.  He  testified  that  he  had 
an  opinion  that  the  explosion  was  a  gas  explosion,  and  in 
answer  to  a  hypothetical  question  including  the  methods 
adopted  in  this  case  and  calling  for  ^ his  opinion,  he  was 
permitted  to  testify  that  the  method  adopted  was  not  rea- 
sonably safe.  This  witness  did  not  qualify  as  an  expert 
concerning  gases,  or  whether  they  would  form,  or  under 
what  conditions,  and  any  one  of  the  jury  was  as  well  quali- 
fied as  he  to  determine  whether  the  explosion  was  a  gas 
explosion  or  not.  The  question  whether  the  method  em- 
ployed was  reasonably  safe  was  an  ultimate  fact  in  the  case, 
to  be  determined  by  the  jury  as  a  conclusion  from  eviden- 
tiary facts.  To  permit  the  witness  to  give  his  opinion  on 
the  ultimate  fact  was  to  supplant  the  jury  by  a  witness,  and 
practically  take  from  the  defendant  the  right  to  a  judg- 
ment of  the  jury  as  to  the  proper  inferences  to  be  drawn 
from  the  facts.  Of  course,  the  jury  was  entitled  to  the  aid 
of  experts  in  determining  the  existence  or  non-existence 
of  facts  not  within  the  common  knowledge  from  which  a 
conclusion  would  arise  whether  the  method  was  reasonably 
safe.  It  was  competent  to  prove  that  the  conditions  stated 
in  the  hypothetical  question  would  be  liable  to  form  gases ; 
that  such  gases  would  be  explosive  and  would  explode  by 
ignition  or  at  a  certain  temperature,  as  well  as  any  other 
fact  which  would  enable  the  jury  to  draw  an  inference  as 
to  the  ultimate  fact  to  be  determined,  but  it  is  the  rule  of 
this  court  that  an  expert  witness  must  not  take  the  place 
of  the  jury  and  declare  his  belief  as  to  the  ultimate  fact. 
{Chicago  and  Alton  Railroad  Co.  v.  Springfield  and  North- 
western Railroad  Co.  67  111.  142;  Pyle  v.  Pyle,  158  id. 
289;   Illinois  Central  Railroad  Co.  v.  Smith,  208  id.  608; 
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Yarber  v.  Chicago  and  Alton  Railway  Co.  235  id.  589.) 
The  right  of  trial  by  jury  entitles  every  party  to  the  judg- 
ment of  the  jury  as  to  the  ultimate  fact  upon  which  liabil- 
ity rests.  The  plaintiff  called  a  witness  who  was  a  chemist 
of  fifty  years'  experience  and  an  expert,  and  propounded  to 
him  a  hypothetical  question  including  the  fact  that  there 
was  an  explosion  of  the  tank  and  called  for  his  opinion  as 
to  the  cause  of  the  explosion.  The  witness  answered  that 
the  condition  described  indicated  the  possibility  of  an  ex- 
plosion, but  the  witness  could  not  say  what  kind  of  an  ex- 
plosion it  was  because  the  kind  of  explosion  depended  upon 
what  did  explode.  Another  witness  who  was  a  physician, 
surgeon  and  oculist,  who  said  he  had  never  had  anything 
to  do  with  explosions  of  gas  or  any  experience  with  such 
an  explosion,  was  permitted  to  give  an  opinion  that  there 
must  have  been  a  sparic  that  caused  gases  in  the  tank  to 
ignite,  which  was  nothing  but  a  guess  by  one  who  knew 
nothing  about  the  subject. 

The  charges  of  the  declaration  have  already  been  stated, 
and  they  did  not  include  any  charge  respecting  a  safe  place 
to  work  or  any  breach  of  duty  in  that  regard,  and  there 
was  no  evidence  to  sustain  such  a  charge  if  it  had  been 
made.  The  court  gave  to  the  jury,  at  the  request  of  the 
plaintiff,  the  following  instruction: 

"The  court  instructs  the  jury  that  it  is  the  duty  of  the 
master  to  exercise  reasonable  care  to  furnish  the  servant 
with  a  reasonably  safe  place  to  work,  and  that  this  is  a 
non-delegable  duty,  and  cannot  be  assigned  to  a  servant  so 
that  the  master  may  escape  liability  on  the  ground  of  fel- 
low-servantship.  It  is  the  duty  of  the  master  to  exercise 
reasonable  care  to  discharge  that  duty,  whether  he  under- 
takes to  perform  that  duty  personally  or  through  a  servant." 

The  rule  stated  was  correct,  but  it  relates  to  the  condi- 
tion of  premises,  buildings  and  things  which  properly  con- 
stitute a  place  for  work.  The  rule  is  illustrated  by  various 
cases,  such  as  Illinois  Steel  Co.  v.  Schymanowski,  162  111. 


Digitized  by 


Google 


Ipril,  41]  Eeefe  v.  Armour  &  Co.  85 

447,  where  a  servant  was  required  to  work  next  to  a  dan- 
gerous pile  of  ore;  Iroquois  Furnace  Co.  v.  McCrea,  191 
111.  340,  where  a  part  of  a  dump  pile  had  been  removed  so 
as  to  leave  a  perpendicular  wall,  making  it  dangerous  for  a 
servant  to  walk  over  it  in  the  night  time;  Western  Stone 
Co.  v.  Muscial,  196  111.  382,  where  the  servant  was  required 
to  load  dirt  into  a  wheelbarrow  next  to  a  perpendicular 
wall  which  was  dangerous;  Libby,  McNeill  &  Libby  v. 
Banks,  209  111.  109,  where  the  defendant  maintained  a  plat- 
form which  made  the  place  for  the  performance  of  the  ser- 
vant's duty  dangerous;  and  Acme  Harvester  Co.  v.  Chit- 
tick,  230  111.  558,  where  there  was  a  slippery  hard-maple 
floor  upon  which  the  servant  was  required  to  stand.  The 
duty  includes  the  element  of  locality,  and  has  no  reference 
to  anything  except  the  keeping  of  the  premises  physically 
safe,  (Nordhaus  v.  Vandalia  Railroad  Co.  242  111.  166,) 
and  the  rule  could  not  possibly  be  applied  to  the  facts  of 
this  case.  There  was  an  instruction  on  the  question  of  as- 
sumed risk,  which  is  criticised  as  excluding  ordinary  risks 
incident  to  the  employment,  but  while  the  exceptions  are 
not  clearly  stated  we  cannot  say  that  it  would  mislead  the 
jury.  The  case  was  one  where  the  facts  were  contested 
and  where  the  evidence  was  not  such  as  necessarily  to  lead 
to  but  one  conclusion.  The  jury  might  very  well  have  ap- 
plied to  the  case  the  instruction  concerning  a  reasonably 
safe  place  to  work  and  considered  that  there  was  a  breach 
of  that  duty,  and  the  verdict  is  as  readily  referable  to  that 
instruction  as  to  any  other  statement  of  the  law  made  by 
the  court.  The  jury  may  also  have  accepted  the  judgment 
of  the  chief  inspector  that  the  method  used  was  not  rea- 
sonably safe,  and  that  the  defendant  was  liable  because  the 
foreman  told  the  plaintiff  to  use  air,  instead  of  deciding 
that  question  from  the  facts  proved. 

The  judgments  of  the  Appellate  Court  and  the  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  supe- 
rior court. 

Reversed  and  remanded. 
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The  People  ex  rel.  John  B.  Gaskill,  Appellant,  vs.  The 
Forest  Home  Cemetery  Company  et  al.  Appellees. 

Opinion  filed  February  20,  jpij — Rehearing  denied  April  s,  19^3* 

1.  Corporations — powers  and  duties  of  corporations  are  to  he 
determined  from  their  charters.  Corporations  are  creatures  of  the 
legislative  branch  of  the  government  and  their  powers  and  duties 
are  to  be  determined  from  their  charters  where  such  powers  and 
duties  are  defined,  having  in  view  at  all  times  the  presumption  that 
the  General  Assembly  intended  to  promote  the  public  interest  by 
creating  them. 

2.  Same — when  a  corporation  cannot  arbitrarily  select  its  pa- 
trons. If  a  corporation  is  created  for  the  purpose  of  performing  a 
service  for  the  public  or  is  invested  with  powers  concerning  which 
the  public  at  large  have  a  direct  and  substantial  interest,  it  cannot 
arbitrarily  select  the  persons  for  whom  it  will  perform  its  services 
nor  exercise  its  powers  contrary  to  the  policy  of  the  State. 

3.  Same — corporation  formed  to  serve  the  public  must  serve  all 
who  apply,  on  equal  terms,  A  corporation  formed  to  serve  the 
public,  generally,  must  serve  all  who  apply,  on  equal  terms;  and 
if  the  corporation  devotes  its  property  to  a  use  in  which  the  public 
have  an  interest,  it  must  submit  to  be  regulated  and  controlled  by 
the  public  to  the  extent  of  the  interest  created. 

4.  Same — what  considerations  affect  question  of  public  charac- 
ter of  corporation.  The  facts  that  a  corporation,  such  as  a  water- 
works company,  controls  the  supply  of  water  so  that  those  whom 
it  refuses  to  serve  cannot  be  served  at  all,  or  that  it  has  the  power 
of  eminent  domain,  which  is  a  power  that  can  be  exercised  only  for 
public  use,  or  that  it  uses  its  property  in  such  manner  as  to  make 
it  of  public  consequence  and  affects  the  community  at  large,  are 
to  be  considered  as  determining  the  character  of  the  corporation 
as  one  for  public  service. 

5.  Same — corporation  not  necessarily  public  because  its  prop- 
erty is  exempt  from  taxation.  The  fact  that  the  property  of  a  cor- 
poration is  exempt  from  taxation  under  the  constitutional  provision 
concerning  property  used  for  school,  religious  or  other  purposes, 
does  not  necessarily  determine  the  character  of  the  corporation  as 
one  organized  to  serve  the  public  generally. 

6.  Same — when  cemetery  corporation  is  not  organized  to  serve 
the  public  generally,  A  cemetery  corporation  which  has  no  power 
of  eminent  domain  under  its  charter  and  has  no  monopoly  of  the 
burial  places  in  the  vicinity  is  not  such  a  public  corporation  as  is 
required  to  sell  lots  to  all  persons  who  may  apply  therefor,  and  it 
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has  a  right  to  make  and  enforce  a  rule  prohibiting  the  sale  of  lots 
for  burial  purposes  to  colored  persons. 

7.  Same — act  of  ipii,  concerning  civil  and  legal  rights,  con- 
strued. The  act  of  191 1,  concerning  civil  and  legal  rights,  (Laws 
of  191 1,  p.  288,)  has  a  special  provision  that  there  shall  be  no  dis- 
crimination, on  account  of  race  or  color,  in  the  price  to  be  charged 
for  lots  in  cemeteries,  and  for  that  reason  cemeteries  cannot  be 
regarded  as  embraced  within  the  general  term  "all  other  places  of 
public  accommodation  and  amusement,"  which  the  act  provides 
shall  be  equally  enjoyed  by  all  persons  within  the  jurisdiction  of 
the  State. 

8.  Same — when  refusal  to  admit  a  body  for  burial  is  not  a  vio- 
lation of  constitutional  rights.  Refusal  of  a  cemetery  corporation, 
not  having  the  power  of  eminent  domain  and  not  having  a  mo- 
nopoly of  the  burial  places  in  the  vicinity,  to  sell  a  lot  to  a  col- 
ored person  and  admit  the  body  of  his  wife  for  burial,  solely  upon 
the  ground  of  his  color,  is  not  a  violation  of  the  rights  of  such 
person  under  the  constitution  of  this  State,  nor  under  the  four- 
teenth amendment  to  the  Federal  constitution,  which  only  applies 
to  acts  of  the  State. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  B.  McGoorty,  Judge,  presiding. 

George  W.  Wiwur,  for  appellant : 

A  corporation  must  comply  with  the  terms  of  its  char- 
ter, and  cannot  extend  or  restrict  its  provisions.  Inter- 
Ocean  Co.  V.  Associated  Press,  184  111.  438. 

The  property  of  the  Forest  Home  Cemetery  Company, 
by  the  terms  of  its  charter  and  by  its  acts,  is  impressed 
with  a  public  duty,  and  is  therefore  a  public  corporation. 
Inter-Ocean  Co.  v.  Associated  Press,  184  III.  438;  Stock 
Exchange  v.  Board  of  Trade,  127  id.  153;  Commission  Co, 
V.  Stock  Exchange,  143  id.  210;  Danville  v.  Water  Co. 
178  id.  299;  People  v.  Steele,  231  id.  340;  Wagner  v. 
Rock  Island,  146  id.  139. 

A  corporation  organized  under  the  general  Incorpora- 
tion law  for  the  purpose  of  establishing  a  cemetery  for 
btu"ial  purposes  is  impressed  with  a  public  duty.  Cemetery 
Co.  V.  Hopkinson,  114  111.  209;  Trustees  v.  Walsh,  57 
id.  363. 
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Cemeteries  are  authorized  by  law  and  are  public  neces- 
sities. Lake  View  v.  Cemetery  Co.  70  111.  191 ;  Cemetery 
Ass'n  V.  Railroad  Co.  121  id.  199. 

An  exemption  from  taxation  impresses  the  corporation 
with  a  public  duty.    People  v.  Cemetery  Co.  86  111.  336. 

The  refusal  of  the  court  to  grant  the  writ  deprived  the 
relator  of  rights  guaranteed  to  him  under  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  Gan- 
dolfo  V.  Hartman,  49  Fed.  Rep.  181. 

The  relator  was  entitled  to  the  writ  as  a  matter  of  right. 
Cemetery  Ass'n  v.  Commonwealth,  81  Pa.  St.  235. 

Pearson  &  Herrick,  for  appellees : 

The  relator  has  no  contractual  or  proprietary  right  to 
the  burial  of  his  wife  in  the  company's  cemetery.  He  has 
no  such  right  under  the  fourteenth  amendment  to  the  Fed- 
eral constitution,  since  the  provisions  of  that  amendment 
have  reference  to  State  action  exclusively,  and  not  to  any 
action  of  private  individuals.  Virginia  v.  Rives,  100  U.  S- 
313;  Civil  Rights  cases,  109  id.  3;  Clark  v.  Maryland  In- 
stitute,  87  Md.  643. 

The  relator  has  no  such  right  under  the  Illinois  consti- 
tution nor  under  any  statute  of  Illinois.  The  Civil  Rights 
act  does  not  apply.  Laws  of  191 1,  sec.  i,  p.  288;  Cecil  v. 
Green,  161  111.  265;  Sutherland  on  Stat.  Const  (Lewis'ed.) 
sees.  422  et  seq.,  491  et  seq.  and  520  et  seq. 

The  relator  has  no  such  right  at  common  law,  since  the 
Forest  Home  Cemetery  Company  of  Chicago  is  a  private 
corporation,  whose  business  is  not  "affected  with  a  public 
interest."  The  company  is  organized  under  the  general  In- 
corporation law,  with  no  restrictions  or  special  privileges  in 
its  charter  as  stamp  its  business  with  a#public  character. 
The  fact  that  its  property  used  for  cemetery  purposes  is 
exempt  from  taxation  does  not  make  the  company  a  quasi 
public  corporation.    Const,  of  1870,  art.  9,  sec.  3;  Kurd's 
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Stat.  1 91 2,  chap.  120,  sec.  2;  chap.  21,  sec.  i;  Clark  v. 
Maryland  Institute,  87  Md.  643. 

Cemeteries  may  be  privat*  as  well  as  public.  Kurd's 
Stat.  1912,  chap.  21,  sec.  i;  Cemetery  Ass'n  v.  Beecher, 
S3  Conn.  551;  Matter  of  Deansville  Cemetery  Ass'n,  66 
N.  Y.  569;  Board  of  Health  v.  VanHoesen,  87  Mich.  533; 
Cemetery  Ass'n  v.  Redd,  33  W.  Va.  262;  Lewis  on  Emi- 
nent Domain,  (3d  ed.)  sec.  553. 

This  court  has  lately  given  a  complete  classification  of 
the  cases  where  a  business  has  been  held  to  be  affected  with 
a  public  interest,  and  the  case  at  bar  clearly  does  not  fall 
within  such  classification.    People  v.  Steele,  231  111.  340. 

Wherever  it  is  doubtful  as  to  whether  a  given  business 
is  affected  with  a  public  interest  the  court  should  leave  it  to 
the  legislature  to  determine  in  the  first  instance.  Commis- 
sion Co.  v.  Stock  Exchange,  143  111.  210. 

Private  educational  institutions,  although  incorporated, 
may  refuse  to  admit  colored  students.  Clark  v.  Maryland 
Institute,  87  Md.  643;  Booker  v.  Medical  College,  156 
Mich.  95. 

Mr.  Justice  C.\rtwright  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Cook  county  sustained  the  demiu-- 
rer  of  appellees,  the  Forest  Home  Cemetery  Company  and 
its  officers,  to  the  petition  of  the  People,  on  the  relation  of 
John  B.  Gaskill,  for  a  writ  of  mandamus  commanding  the 
appellees  to  receive  for  burial  the  body  of  Pinkie  B.  Gas- 
kill,  deceased,  late  wife  of  the  relator,  and  to  permit  the 
burial  thereof  in  the  usual  and  customary  manner  and  in 
a  place  suitable  for  such  burial,  upon  the  payment  of  the 
usual  and  fixed  charges  for  such  service  and  accommoda- 
tion. The  relator  elected  to  stand  by  the  petition,  where- 
upon it  was  dismissed  at  his  cost.  The  petition  alleged 
that  the  denial  by  the  appellees  of  the  right  of  burial  in  the 
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Forest  Home  Cemetery  was  an  infringement  of  the  rights 
of  the  relator  under  the  constitutions  of  this  State  and  the 
United  States,  and  an  appeal  to  this  court  was  prayed  for, 
allowed  and  perfected. 

The  following  are  the  material  facts  alleged  in  the  pe- 
tition and  admitted  by  the  demurrer:  The  Forest  Home 
Cemetery  Company  is  a  corporation  organized  under  the 
general  Incorporation  act  of  1872  to  establish  a  cemetery 
in  Cook  .county,  to  acquire  lands  for  that  purpose  and  sub- 
divide and  improve  the  same,  and  to  sell  lots  for  burial 
purposes.  The  corporation  obtained  about  two  hundred 
acres  of  land  about  three  and  one-half  miles  west  of  the 
city  limits  of  Chicago  and  entered  upon  the  business  for 
which  it  was  formed.  It  has  sold  many  lots  to  the  gen- 
eral public  for  burial  purposes  and  still  owns  and  holds 
many  lots  for  sale  for  the  same  purpose.  The  relator  is 
a  colored  citizen  of  the  United  States  and  of  Cook  county. 
From  1890  to  1896  four  of  his  children  died,  and  they 
were  biu'ied  in  the  cemetery  in  single  burial  places,  sepa- 
rate from  each  other.  The  corporation  passed  a  resolution 
that  after  December  31,  1907,  the  cemetery  would  be  main- 
tained for  the  interment  of  the  remains  of  persons  of  the 
white  race,  only,  but  the  remains  of  colored  persons  own- 
ing lots  in  the  cemetery,  and  their  direct  heirs,  should  be 
admitted  for  burial  in  the  lots  owned  by  them.  On  March 
16,  1912,  Pinkie  B.  Gaskill,  wife  of  the  relator,  died,  and 
he  applied  for  space  for  the  burial  of  her  body,  and  per- 
mission was  refused  solely  because  it  was  the  body  of  a 
colored  person.  He  was  ready,  willing  and  able  to  pay  the 
fixed  charges  for  the  accommodation  asked  for,  but  tlie 
privilege  was  denied  and  the  reason  was  explained  in  a 
letter  stating  that  the  officers  had  no  personal  prejudice 
nor  ill-will  toward  the  colored  people,  but  there  had  been 
so  much  trouble  and  objection  that  it  was  for  the  best  in- 
terest of  the  cemetery  to  exclude  them,  and  saying:  "If 
the  colored  people  did  buy  lots  it  would  only  make  the 
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neighbors  angry  and  kick  and  remove  to  some  other  part 
of  the  cemetery  or  possibly  to  some  other  cemetery."  The 
letter  placed  the  refusal  upon  business  grounds  and  the  ne- 
cessity for  the  corporation  to  do  what  was  best  for  its  own 
interest. 

Corporations  are  creatures  of  the  legislative  branch  of 
the  government  and  their  powers  and  duties  are  to  be  de- 
termined from  their  charters,  where  such  powers  and  du- 
ties are  defined,  having  in  view  at  all  times  the  presump- 
tion that  the  General  Assembly  intended  to  promote  the 
public  interest  by  creating  them.  If  they  are  created  for 
the  purpose  of  performing  a  service  for  the  public  or  in- 
vested with  powers  concerning  which  the  public  at  large 
have  a  direct  and  substantial  interest,  they  cannot  arbi- 
trarily select  the  persons  for  whom  they  will  perform  the 
service  or  exercise  their  powers  contrary  to  the. public  pol- 
icy of  the  State.  A  corporation  formed  to  serve  the  public 
must  serve  all  who  apply,  on  equal  terms,  and  if  the  cor- 
poration devotes  its  property  to  a  use  in  which  the  public 
have  an  interest,  the  owner  must  submit  to  be  controlled 
and  regulated  by  the  public  to  the  extent  of  the  interest 
created.  Corporations  organized  to  serve  the  public  gen- 
erally, such  as  those  which  furnish  water,  gas  or  electric 
lights  in  cities,  cannot  select  their  patrons  but  must  fur- 
nish accommodations  to  all  who  apply,  on  equal  terms  and 
at  reasonable  rates.  {Wagner  v.  City  of  Rock  Island,  146 
111.  139;  City  of  Danville  v.  Danville  Water  Co,  178  id. 
299.)  As  to  such  corporations  there  is  the  additional  rea- 
son that  they  have  exclusive  control  of  the  supply  and  those 
whom  they  refuse  to  serve  cannot  be  served  at  all,  which 
impresses  the  property  with  a  public  interest.  One  reason 
for  determining  that  the  property  of  the  corporation  is  af- 
fected with  a  public  interest  and  devoted  to  a  public  use  is 
that  the  corporation  may  exercise  the  sovereign  power  of 
eminent  domain,  which  can  only  be  granted  to  a  corpora- 
tion for  a  public  use.     That  was  the  fact  in  the  case  of 
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Intcr-Ocean  Publishing  Co.  v.  Associated  Press,  184  III. 
438,  in  addition  to  the  fact  that  the  Associated  Press  had 
a  practical  monopoly  of  furnishing  news  required  by  the 
public  and  in  which  the  public  were  vitally  interested.  So, 
also,  property  becomes  clothed  with  a  public  interest  when 
used  in  such  a  manner  as  to  make  it  of  public  consequence 
and  to  affect  the  community  at  large.  (New  York  and 
Chicago  Stock  Exchange  v.  Board  of  Trade,  127  111.  153.) 
None  of  these  considerations  apply  to  the  Forest  Home 
Cemetery  Company.  There  is  no  provision  of  its  charter 
or  rule  of  public  policy  declared  by  any  authority  compe- 
tent to  make  known  or  establish  such  policy,  requiring  it 
to  admit  for  burial  all  persons  who  may  apply  for  the 
privilege.  There  is  no  element  of  monopoly,  since  it  does 
not  control  all  burial  places  in  the  vicinity  of  Chicago  and 
the  community  at  large  is  not  affected  so  as  to  impress 
its  property  with  a  public  interest.  In  Rosehill  Cemetery 
Co,  V.  Hopkinson,  114  111.  209,  the  corporation  possessed 
the  right  to  condemn  property,  and  on  that  ground  it  was 
held  to  be  a  quasi  public  corporation  and  bound  to  exercise 
its  rights  and  privileges  fairly  and  impartially  as  between 
the  owners  of  lots.  The  relator  in  this  case  was  not  the 
o\^Tler  of  a  lot,  and  did  not  come  within  the  decision  in 
that  case  nor  the  case  of  Mt.  Moriah  Cemetery  Ass'n  v. 
Commonwealth,  81  Pa.  St.  235,  where  the  colored  man  was 
the  owner  of  a  lot  in  the  cemetery.  This  corporation  did 
not  deny  the  right  of  burial  to  anyone  who  was  the  owner 
of  a  lot.  LFndoubtedly,  a  corporation  for  cemetery  pur- 
poses may  be  incorporated  to  serve  the  public  generally 
and  endowed  with  the  power  of  eminent  domain.  A  cor- 
poration organized  under  the  act  of  1903  (Laws  of  1903, 
p.  90,)  is  authorized  to  acquire  land  by  condemnation, 
which  is  necessarily  for  a  public  use.  But  this  corporation 
has  no  such  power. 

It  is  argued  that  exemption   from  taxation  fixes  the 
character  of  the  corporation  as  a  public  one,  but  the  right 


Digitized  by  VjjOOQIC 


Iprflj'IJ.]  The  People  v.  Cemetery  Co.  43 

to  exempt  it  rests  on  the  constitutional  provision  which  in- 
cludes property  used  for  school,  religious  and  other  pur- 
poses, where  the  corporations  are  not  required  to  admit  to 
their  privileges  all  persons  who  may  apply.  As  to  private 
schools,  it  has  been  held  that  they  may  refuse  to  admit  col- 
ored students.  (Clark  v.  Maryland  Institute,  87  Md.  643; 
Booker  v.  Grand  Rapids  Medical  College,  158  Mich.  95.) 
The  exemption  from  taxation  does  not  fix  the  character  of 
the  corporation. 

It  is  also  claimed  that  the  duty  sought  to  be  enforced 
is  conferred  by  the  act  of  1911,  concerning  civil  and  legal 
rights.  (Laws  of  191 1,  p.  288.)  That  act  declares  that 
all  persons  within  the  jurisdiction  of  this  State  shall  be 
entitled  to  the  full  and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities  and  privileges  of  various  enu- 
merated places  of  public  accommodation  and  amusement, 
including  with  railroads,  street  cars  and  other  public  con- 
veyances, funeral  hearses,  the  use  of  which  is  not  involved 
in  this  case,  and  concluding  with  the  words,  "all  other 
places  of  public  accommodation  and  amusement."  Ceme- 
teries are  not*of  the  same  class  as  those  places  which  are 
enumerated,  and  there  is  a  special  provision  concerning 
cemeteries,  which  shows  that  they  were  not  intended  to  be 
embraced  within  the  description  of  places  of  public  accom- 
modation and  amusement.  That  provision  is,  that  there 
shall  be  no  discrimination  on  account  of  race  or  color  in 
the  price  to  be  charged  and  paid  for  lots  or  graves  in  any 
cemetery  or  place  for  burying  the  dead,  and  that  provision 
would  be  superfluous  if  cemeteries  were  already  included 
in  the  general  provision.  It  was  held  in  Cecil  v.  Green, 
161  111.  265,  that  a  drug  store  in  which  soda  water  was 
sold  was  not  a  place  of  public  accommodation  and  amuse- 
ment within  the  Civil  Rights  act  then  in  force,  and  that  the 
keeper  thereof  might  refuse  to  sell  soda  water  to  a  colored 
person.  At  least  as  convincing  reasons  could  be  given  for 
excluding  cemeteries. 
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The  refusal  to  permit  the  body  of  relator's  late  wife  to 
be  buried  in  the  Forest  Home  Cemetery  did  not  infringe 
any  right  of  the  relator  under  the  constitution  of  this  State, 
and  he  has  no  right  respecting  such  burial  under  the  four- 
teenth amendment  to  the  Federal  constitution,  which  only 
applies  to  acts  of  the  State.  Virginia  v.  Rives,  lOO  U.  S. 
313- 

The  judgment  is  affirmed.  judgment  aMrmed. 


Edward  C.  Reichwald,  Appellant,  vs.  The  Catholic 
Bishop  op  Chicago  et  cU,  Appellees. 

Opinion  Hied  February  20,  ipij — Rehearing  denied  April  4,  1913, 

1.  Constitutional  law — constitution  does  not  prohibit  church 
from  giving  a  building  to  a  county.  The  constitution  prohibits  a 
county  from  giving  land  to  a  church,  but  there  is  no  prohibition 
against  a  church  giving  a  building  to  the  county. 

2.  Same — constitution  does  not  mean  that  religion  is  abolished. 
Under  the  constitution  no  person  can  be  compelled  to  attend  or 
support  any  ministry  or  place  of  religion  against  his  will  and  no 
preference  can  be  given  by  law  to  any  religious  denomination  or 
mode  of  worship,  but  this  does  not  mean  that  religion  is  abolished 
nor  give  the  right  to  anyone  to  insist  there  shall  be  no  religion. 

3.  Same — county  board  may  permit  religious  denomination  to 
erect  a  chapel  on  county  poor  farm.  The  county  board  may  au- 
thorize a  religious  denominatidh  to  hold  religious  exercises  on  the 
county  poor  farm,  and  may  permit  it  to  erect  a  chapel  on  the  farm 
for  that  purpose  without  expense  to  the  county. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Richard  J.  Cooney,  and  David  Reveli^,  for  appellant. 

Francis  S.  Wilson,  and  Winston,  Payne,  Strawn 
&  Shaw,  (John  Barton  Payne,  and  Walter  H.  Jacobs, 
of  counsel,)  for  appellees. 
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Mr.  Chi^  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  appellant,  as  a  tax-payer,  in  behalf  of  all  other 
tax-payers  who  might  wish  to  join  as  well  as  himself,  filed 
a  bill  in  the  circuit  court  of  Cook  county  against  the  Catho- 
lic Bishop  of  Chicago,  James  E.  Quigley,  archbishop,  and 
A.  J.  Thiele,  vicar-general  of  the  Roman  Catholic  diocese 
of  Chicago,  the  board  of  commissioners  of  Cook  county, 
and  Pkul  Gerhardt,  county  architect,  asking  for  an  injunc- 
tion. A  demurrer  was  sustained  to  the  bill,  it  was  dis- 
missed for  want  of  equity,  and  complainant  has  appealed. 

The  act  sought  to  be  enjoined  was  the  erection  of  a 
building  for  religious  worship  upon  grounds  owned  by  the 
county  of  Cook  used  as  a  poor  farm,  and  the  facts  shown 
by  the  bill  follow.  Upon  these  grounds,  consisting  of  150 
acres,  are  certain  large  buildings,  in  which  the  county  has 
housed  and  is  maintaining  the  poor  who  are  a  charge  upon 
the  county.  On  February  20,  1911,  the  board  of  commis- 
sion's adopted  the  report  of  a  sub-committee  on  Oak  For- 
est Institutions,  by  which  name  the  poor  farm,  with  the 
buildings  on  it,  is  known,  as  follows: 

"Your  sub-committee  on  Oak  Forest  Institutions  beg 
leave  to  report  that  they  have  had  under  consideration 
the  communication  of  A.  J.  Thiele,  V.-G.,  for  the  Catho- 
lic Bishop  of  Chicago,  asking  permission  to  erect  on  the 
grounds  of  the  Oak  Forest  Institutions  a  chapel  to  be  used 
for  religious  worship  and  funeral  services.  Your  commit- 
tee recommends  that  such  permission  be  granted.  We  fur- 
ther recommend  that  similar  permission  be  granted  to  all 
recognized  religious  sects:  Provided,  however,  that  all 
chapels  shall  be  built  under  the  direction  and  supervision  of 
the  county  architect;  all  plans  and  specifications  to  be  pre- 
pared by  him  and  subject  to  the  approval  of  the  county 
board ;  buildings  to  be  of  the  same  kind  and  character  as 
the  buildings  now  located  on  the  grounds;   the  location  to 
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be  designated  by  the  county  board  and  title  to  vest  in  the 
county  of  Cook." 

In  pursuance  of  this  action  the  Catholic  Bishop  of  Chi- 
cago and  the  board  of  commissioners,  under  the  direction 
of  the  county  architect,  have  appropriated  a  part  of  the 
ground  to  the  purpose  mentioned  in  the  report  and  the  for- 
mer is  erecting  a  permanent  building  on  such  grounds,  be- 
ing 138  feet  long  and  66  feet  wide,  which,  wh^  completed, 
is  to  be  used  as  a  chapel  for  religious  worship,  in  which 
the  services  of  the  Roman  Catholic  chiu-ch  will  be  cele- 
brated and  performed  according  to  the  rules  and  customs 
of  that  church. 

These  are  the  facts  alleged.  In  addition,  certain  con- 
clusions as  to  the  legal  effect  of  the  action  of  the  county 
board  are  averred.  It  is  alleged  that  the  county  board  by 
its  action  has  given  to  the  Catholic  Bishop  of  Chicago  the 
permanent  use  of  the  said  land,  grounds  and  building  as  a 
place  of  religious  worship;  that  the  said  grounds  are  open 
to  appropriation  and  occupation  by  any  recognized  religious 
sect  for  the  purpose  of  erecting  permanent  buildings  there- 
on for  religious  worship,  and  that  there  is  granted  to  the 
religious  sects  of  this  State  the  right  to  enter  upon  the 
said  grounds  and  erect  thereon  permanent  buildings  for  the 
permanent  use  of  religious  worship.  These  are  the  plead- 
er's conclusions  as  to  the  effect  of  the  adoption  of  the  re- 
port, which  the  demurrer  does  not  admit. 

It  is  claimed  that  the  permission  given  to  erect  a  chapel 
for  religious  worship  and  funeral  services  violates  section  3 
of  article  8  of  the  constitution,  which  provides  that  "neither 
the  General  Assembly  nor  any  county,  city,  town,  township, 
school  district,  or  other  public  corporation,  shall  ever  make 
any  appropriation  or  pay  from  any  public  fund  whatever, 
anything  in  aid  of  any  church  or  sectarian  purpose,  or  to 
help  support  or  sustain  any  school,  academy,  seminary,  col- 
lege, university,  or  other  literary  or  scientific  institution, 
controlled  by  any  church  or  sectarian  denomination  what- 
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ever;  nor  shall  any  grant  or  donation  of  land,  money,  or 
other  personal  property  ever  be  made  by  the  State  or  any 
such  public  corporation,  to  any  church,  or  for  any  sectarian 
purpose." 

The  bill  is  framed  on  the  theory  that  the  adoption  of 
the  report,  together  with  the  selection  of  the  particular  lo- 
caticMi  and  the  erection  of  the  building,  constitutes  a  grant 
or  donation  of  land  to  a  church  or  for  a  sectarian  purpose. 
The  county  parts  with  nothing;  it  acquires  a  building.  The 
church  acquires  nothing;  it  has  a  license  to  erect  a  build- 
ing. The  constitution  prohibits  the  county  from  giving  the 
land  to  the  church,  but  there  is  no  prohibition  against  the 
church  giving  the  building  to  the  county,  and  this  is  what 
the  adoption  of  the  resolution  by  the  coimty  board  provides 
for.  There  is  no  question  of  any  grant  or  donation  by  the 
county.  May  the  county  permit  the  use  of  the  building  for 
religious  worship  and  funeral  services?  The  constitution 
does  not  prohibit  poor  persons  who  are  unable  to  earn  a 
livelihood  and  whose  care  and  maintenance  the  county  has 
assumed,  from  meeting  together  in  some  building  or  room 
on  the  poor  farm  for  the  worship  of  God.  In  return  for 
the  care  given  the  body  the  State  does  not  exact  the  sur- 
render of  all  care  for  the  soul.  The  constitution  is  not 
violated  if  the  county,  at  no  expense  to  itself,  permits  a 
priest  or  minister  or  layman  to  say  a  prayer  at  a  funeral, 
or  if  a  friendless  pauper  is  allowed  a  burial  with  the  re- 
ligious ceremony  usually  observed  by  civilized  nations  in 
the  burying  of  the  dead.  The  constitution  does  not  abso- 
lutely prohibit  the  exercise  of  religfion,  but,  on  the  contrary, 
provides  that  the  free  exercise  and  enjoyment  of  religious 
profession  and  worship,  without  discrimination,  shall  be 
forever  guaranteed.  No  person  can  be  required  to  attend 
or  support  any  ministry  or  place  of  worship  against  his 
consent,  and  no  preference  can  be  given  by  law  to  any  re- 
ligious denomination  or  mode  of  worship.  This  does  not 
mean  that  religion  is  abolished.     The  State  undertakes  to 
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provide  for  all  the  wants  of  the  unfortunate  wards  whom 
it  has  collected  at  the  poor  farm.  Food,  clothing,  lodging, 
medical  care  and  attention,  occupation  and  employment, 
must  all  be  provided  for,  and  the  extent  and  manner  of 
their  provision  are  committed  to  the  county  board,  with 
whose  discretion  the  court  will  not  interfere  unless  it  is 
exercised  in  a  manner  clearly  illegal.  If  the  county  board 
deems  it  advisable  to  establish  a  reading  room  or  library 
for  the  county's  poor  there  is  no  constitutional  limitation 
to  prohibit  it.  So  a  lecture  room  might  be  established.  If 
charitably  disposed  persons  wish  to  hold  religious  services 
in  the  lecture  room  or  reading  room  occasionally  or  regu- 
larly, without  expense  to  the  county,  no  constitutional  right 
is  interfered  with.  Religious  privileges  are  brought  to  the 
inmates,  which  may  be  availed  of  by  each  according  to  his 
own  wishes.  No  one  can  be  obliged  to  attend  or  to  con- 
tribute, but  no  one  has  a  right  to  insist  that  the  services 
shall  not  be  held.  The  man  of  no  religion  has  a  right  to 
act  in  accordance  with  his  lack  of  religion  but  no  right 
to  insist  that  others  shall  have  no  religion.  In  Nichols  v. 
School  Directors,  93  111.  61,  a  law  was  held  to  be  within 
the  constitutional  power  of  the  legislature  which  gave  to 
school  directors  the  right  to  grant  the  temporary  use  of 
school  houses,  when  not  occupied  by  schools,  for  religious 
meetings  and  Sunday  schools,  for  evening  schools  and  for 
literary  societies,  and  for  such  other  meetings  as  the  di- 
rectors may  deem  proper,  and  the  action  of  school  directors 
was  sustained  giving  permission  to  different  church  organi- 
zations to  hold  religious  services  in  the  school  house.  That 
decision,  in  principle,  justifies  the  action  of  the  board  of 
commissioners,  which,  in  effect,  grants  permission,  revoca- 
ble at  any  time,  for  having  religious  worship  and  funeral 
services  in  the  building  in  question.         ^^^^^^  affirnted. 
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Margaret  Jane  McEviu^y  et  al.  Appellees,  vs.  Alfred 
S.  Brovvnfield  et  al.  Appellants. 

Opinion  filed  February  20,  ipis— Rehearing  denied  April  3,  ipi^. 

1.  Publication — aMdavit  of  non-residence  may  state  places  of 
residence  upon  information  and  belief.  It  is  the  duty  of  the  com- 
plainant in  a  chancery  proceeding  to  make  due  and  diligent  inquiry 
to  ascertain  the  place  of  residence  of  non-resident  defendants; 
but  the  affidavit  of  non-residence  is  not  bad  because  it  states  such 
places  of  residence  upon  information  and  belief  and  not  positively 
upon  personal  knowledge. 

2.  Wills — when  a  decree  setting  aside  a  will  will  be  reversed. 
A  decree  setting  aside  a  will  upon  the  ground  that  the  testator  was 
of  unsound  mind  will  be  reversed  where  the  evidence  for  the  pro- 
ponents tends  clearly  to  show  that  the  testator  was  of  sound  mind 
when  the  will  was  executed,  and  the  evidence  for  the  contestants, 
though  accepted  as  true,  does  not  raise  a  well  grounded  suspicion 
that  he  was  of  unsound  mind  at  that  time. 

3.  Same — what  evidence  is  not  admissible  upon  question  of  tes- 
tator's soundness  of  mind.  Testimony  by  a  justice  of  the  peace 
that  on  an  occasion  when  the  testator  and  his  wife  were  having 
a  contract  drawn  by  him,  under  which  a  son  of  the  testator  was 
to  manage  the  latter's  farm,  another  son  came  in  and  objected  to 
having  the  contract  made  and  held  a  heated  conversation  with  the 
justice  showing  a  bitter  feeling  towards  his  brother,  during  which 
conversation  the  testator  said  nothing,  is  not  admissible  upon  the 
question  of  the  soundness  of  mind  of  the  testator. 

4.  Same — when  manner  of  presenting  opinion  of  witness  as  to 
testator's  unsoundness  of  mind  is  improper.  Where  a  justice  of 
the  peace  has  testified  that  the  testator  came  to  his  office  and  asked 
him  to  write  a  new  will  and  that  the  witness  suggested  that  the 
testator  go  to  a  lawyer  to  have  the  will  prepared,  it  is  improper 
to  permit  him  to  testify,  over  objection,  that  the  reason  he  made 
the  suggestion  was  that  he  did  not  regard  the  testator  as  compe- 
tent to  make  a  will. 

Appeal  from  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Solon  Philbrick,  Judge,  presiding. 

Thomas  J.  Roth,  Ray,  Dobbins  &  Dobbins,  and  H.  I. 
Green,  for  appellants. 
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Joseph  P.  Guuck,  and  Herrick  &  Herrick,  for  ap- 
pellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Four  of  the  children  of  Joseph  F.  Brownfield,  deceased, 
filed  a  bill  in  the  circuit  court  of  Champaign  county  to  set 
aside  the  last  will  of  their  father  on  the  ground  that  he 
was  of  unsound  mind  at  the  time  the  will  was  executed. 
Four  other  children  of  the  testator  and  certain  grand- 
children to  whom  legacies  were  g^ven  were  made  parties 
defendant.  A  summons  was  issued  and  served  upon  the 
resident  defendants,  and  others  who  were  non-residents 
were  served  by  publication.  Some  of  the  non-resident  de- 
fendants were  minors  and  they  answered  by  gfuardian  ad 
litem.  An  issue  of  fact  was  made  up  as  to  the  unsound- 
ness of  the  testator's  mind,  which  was  submitted  to  a  jury. 
The  verdict  of  the  jury  was  for  the  contestants  upon  the 
issue  of  mental  capacity.  The  court  overruled  a  motion 
for  a  new  trial  and  entered  a  decree  setting  aside  the  will 
and  the  probate  thereof,  to  reverse  which  the  defendants 
below  have  brought  the  record  to  this  court  by  appeal. 

Some  of  the  questions  argued  in  the  briefs  have  been 
eliminated  by  amendments  and  need  not  be  considered. 
Appellants'  point  as  to  the  sufficiency  of  the  return  of  ser- 
vice of  the  summons  upon  the  resident  defendants,  and  ap- 
pellees' contention  that  the  bill  of  exceptions  fails  to  show 
a  motion  for  a  new  trial,  have  been  obviated,  the  former 
by  an  amendment  of  the  sheriff's  return  to  the  summons 
showing  due  and  proper  service,  and  the  latter  by  a  supple- 
mental transcript  filed  by  leave  of  this  court  which  contains 
an  amendment  to  the  bill  of  exceptions  showing  that  a 
motion  for  a  new  trial  was  made  by  the  defendants  below 
and  overruled. 

Appellants  contend  that  the  affidavit  of  non-residence 
was  insufficient  to  give  the  court  jurisdiction  of  such  of 
the  adult  non-resident  defendants  as  did  not  answer  and  of 
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the  infant  non-resident  defendants  who  answered  by  their 
guardian  ad  litem.  The  affidavit  of  non-residence  states 
unequivocally  that  certain  defendants  (naming  them)  are 
non-residents  of  the  State  of  Illinois  and  states  their  places 
of  residence  on  information  and  belief.  The  contention  is 
that  the  place  of  residence  should  be  stated  positively,  upon 
personal  knowledge.  This  contention  cannot  be  sustained. 
Where  a  defendant  in  chancery  is  a  non-resident  the  statute 
makes  it  the  duty  of  complainant  to  make  due  and  diligent 
inquiry  to  ascertain  his  place  of  residence,  and  in  case  he  is 
able  upon  such  inquiry  to  ascertain  the  place  of  residence,  to 
state  it  in  the  affidavit,  so  that  notice  may  be  mailed  to  such 
non-resident  defendant.  The  knowledge  of  the  place  of 
residence  of  a  non-resident  defendant  would  ordinarily  be 
obtained  as  a  result  of  that  due  and  diligent  inquiry  which 
is  required,  and  when  so  obtained  it  is  necessarily  based  on 
information  and  belief.  The  statute  does  not  require  the 
complainant  to  make  a  tour  of  foreign  States  to  verify  in- 
formation as  to  the  residence  of  defendants,  in  order  that 
he  may  be  able  to  state  in  his  affidavit,  on  personal  knowl- 
edge, the  residence  of  such  defendants.  The  affidavit  upon 
which  publication  was  had  is  sufficient.  Rowand  v.  Car- 
roll, 8i  111.  224;  Fitch  V.  Gray,  162  id.  337. 

Appellants'  most  serious  contention  is  that  the  court 
erred  in  not  granting  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  clear  weight  and  preponderance 
of  the  evidence.  To  determine  this  question  it  will  be  nec- 
essary to  examine  the  evidence. 

Joseph  F.  Brownfield,  the  testator,  was  eighty-three 
years  of  age  when,  on  the  19th  day  of  November,  1904, 
the  will  in  question  was  executed.  He  came  to  Cham- 
paign county  in  1833,  ^^en  a  boy  about  twelve  years  of 
age.  He  resided  in  said  county  until  the  time  of  his  death, 
which  occurred  June  11,  191 1.  He  had  no  education  and 
was  unable  to  read  and  write.  There  is  some  testimony 
that  in  his  earlier  life  he  could  read  a  little  plain  print. 
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He  was  a  pioneer  farmer  of  Champaign  county.  He  was 
married  and  raised  a  family  of  eight  children, — four  sons 
and  four  daughters, — all  of  whom  survived  him.  The  four 
daughters  had  married  and  left  home  more  than  forty  years 
before  the  will  in  question  was  made.  John,  one  of  the 
sons,  lived  on  a  farm  near  his  father  but  had  had  no  in- 
tercourse with  him  for  more  than  forty  years.  Elias,  an- 
other son,  had  been  away  from  home  for  about  the  same 
length  of  time.  The  two  youngest  sons,  Alfred  and  Jo- 
seph, lived  with  or  near  their  father  all  of  their  lives  until 
about  the  time  of  the  making  of  the  will.  The  testator  and 
his  wife  lived  in  the  old  homestead  on  the  farm  until  her 
death,  which  occurred  in  January,  1904.  The  testator  had 
acquired  title  to  about  222  acres  of  valuable  farm  lands. 
This  was  in  two  farms, — one  of  120  acres  and  the  other 
of  102  and  a  fraction.  For  some  time  prior  to  the  making 
of  the  will  his  son  Alfred  had  occupied  the  102-acre  farm 
in  section  2,  while  Joseph  lived  near  his  father  and  culti- 
vated the  home  farm,  each  of  the  sons  paying  their  father 
one-half  of  the  grain  grown,  as  rent.  A  short  time  before 
the  death  of  the  mother  Joseph  invested  in  property  at 
Greeley,  Colorado,  and  removed  to  that  State.  After  Jo- 
seph went  to  Colorado  it  was  arranged  for  Alfred  to  oc- 
cupy the  home  farm,  and  a  written  agreement  was  pre- 
pared between  Alfred  and  his  father  and  mother  fixing  the 
terms  upon  which  the  home  farm  should  be  cultivated  by 
Alfred.  This  contract  does  not  appear  to  have  been  signed, 
although  all  the  parties  to  it  accepted  its  terms  and  carried 
out  its  provisions.  For  several  years  prior  to  her  death  the 
testator's  wife  was  afflicted  with  rheumatism  and  was  un- 
der the  care  of  Dr.  J.  W.  Fuqua,  who  had  been  the  family 
physician  of  the  testator  for  a  number  of  years,  and  con- 
tinued to  be  until  he  removed  to  Greeley,  Colorado,  in  the 
early  part  of  1904.  The  evidence  shows  that  during  the 
six  or  seven  years  prior  to  1904  Dr.  Fuqua  visited  the  tes- 
tator's wife  professionally  more  than  one  hundred  times; 
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that  he  was  thus  brought  into  very  intimate  relations  with 
the  testator;  that  during  all  of  these  years  he  was  never 
called  upon  to  treat  the  testator  for  any  disease  whatever, 
and  that  he  never  was  called  upon  to  examine  the  testator 
professionally  with  one  exception,  when,  at  the  request  of 
his  wife,  he  made  an  examination  to  see  whether  the  tes- 
tator was  suffering  from  pneumonia;  that  on  this  occasion 
the  physician  made  a  careful  examination  of  the  testator's 
lungs  and  heart.  Dr.  Fuqua  did  not  see  the  testator  after 
he  (the  doctor)  removed  to  Colorado  until  after  the  will 
had  been  executed.  His  testimony  will  be  referred  to  more 
particularly  hereinafter. 

The  evidence  shows  that  some  years  prior  to  the  death 
of  the  testator's  wife  he  had  executed  a  will.  The  provi- 
sions of  the  first  will  are  not  important.  It  also  appears 
from  the  evidence  that  the  testator  had  frequently  consulted 
William  B.  Webber,  an  attorney  at  law,  who  resides  in 
Urbana.  Mr.  Webber  had  been  the  attorney  and  adviser 
of  the  testator  for  a  number  of  years.  He  had  drawn  the 
first  will  and  attended  to  other  legal  matters  for  the  testa- 
tor. On  the  day  that  the  will  in  question  was  executed  the 
testator  went  to  the  office  of  Mr.  Webber,  in  Urbana,  and 
informed  him  that  his  wife  was  dead  and  that  he  wanted 
Mr.  Webber  to  draw  another  will.  The  first  will  had  been 
left  in  possession  of  Mr.  Webber.  Mr.  Webber  testified 
that  he  was  seventy-five  years  of  age  and  a  lawyer  by  pro- 
fession, and  had  been  practicing  in  Champaign  county  since 
1864,  and  that  he  was  still  practicing  in  that  county;  that 
he  had  no  interest  whatever  in  the  result  of  the  litigation 
and  had  not  been  employed  by  either  party  or  consulted 
since  the  present  suit  was  started;  that  he  had  known  Jo- 
seph F.  Brownfield  from  i860  or  1861  down  to  the  time 
of  his  death;  that  he  had  acted  as  his  attorney  on  a  few 
occasions;  that  the  will  in  question  was  written  by  him  and 
signed  by  the  testator  in  his  presence ;  that  Charles  Webber 
was  in  the  office  at  the  time  the  will  was  drafted,  engaged 
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at  another  desk;  that  the  testator  said,  "You  drew  a  will 
for  me  some  time  ago  in  which  I  provided  for  my  wife ; 
now  my  wife  is  dead  and  it  requires  another  will  to  be 
drawn."  Thereupon  Mr.  Webber  got  the  other  will  from 
his  safe  and  read  it  over  to  the  testator,  and  the  testator 
told  him  the  various  changes  he  wanted  to  have  made  in 
the  will ;  that  he  told  him  that  he  wanted  his  foiu*  daugh- 
ters to  have  $iooo  each  and  that  he  wanted  to  give  the 
land  to  the  two  boys,  Joseph  and  Alfred ;  that  he  said  that 
Elias  and  John  had  already  been  given  something  or  had 
already  been  provided  for,  and  he  said,  "I  want  to  give 
them  $ioo  apiece."  Mr.  Webber  took  a  memorandimi  of 
the  new  will  in  accordance  with  the  statements  made  by 
the  testator.  A  map  or  plat  of  Champaign  county  was 
produced,  and  the  testator  told  Mr.  Webber  that  he  had 
land  in  Somer  township,  section  2,  and  also  some  in  sec- 
tions 15  and  23  in  the  same  township,  and  told  Mr.  Web- 
ber the  quantity  of  land  in  the  different  townships,  and 
Mr.  Webber  took  the  map  and  the  two  looked  over  it 
together.  It  was  an  atlas  of  Champwiign  county,  which 
showed  the  names  of  the  land  owners  printed  across  the 
face  of  the  map.  Mr.  Webber  found  the  land  in  the  name 
of  the  testator,  as  he  had  stated.  The  testator  told  Mr. 
Webber  who  owned  land  adjoining  his,  to  aid  him  in  lo- 
cating the  testator's  land,  and  it  was  found  on  the  map  as 
he  stated  it  to  be.  Mr.  Webber  testifies  that  the  testator 
told  him  that  his  son  Alfred  was  connected  in  some  way 
with  the  land  in  section  2,  but  Mr.  Webber  was  not  able  to 
remember  just  what  he  said  on  that  subject.  The  testator 
gave  detailed  directions  for  the  disposition  of  his  household 
furniture,  and  mentioned  the  names  of  the  grandchildren 
to  whom  he  desired  to  devise  property.  Mr.  Webber  made 
memoranda  while  the  testator  was  giving  directions  and 
then  wrote  the  will  from  his  notes.  After  it  was  written 
he  testifies  that  he  read  it  over  to  the  testator  and  explained 
each  clause  as  he  went  along,  and  after  he  had  finished 
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reading  it  the  testator  said,  "That  is  the  way  I  want  it," 
whereupon  he  signed  the  will  by  mark  and  the  two  Web- 
bers witnessed  his  signature.  The  testator  asked  the  two 
Webbers  to  sign  the  will  as  witnesses.  After  the  new  will 
was  thus  prepared  and  executed  the  old  will  was  destroyed 
there  in  the  office.  The  will  in  controversy  was  left  in  the 
custody  of  Mr.  Webber  and  he  held  it  until  the  testator 
died.  This  witness  testifies  that  he  had  frequently  seen 
and  conversed  with  the  testator  prior  to  the  day  the  will 
was  executed.  He  testifies  that  at  the  time  he  signed  the 
will  Joseph  F.  Brownfield  was  of  sound  and  disposing  mind 
and  memory.  He  says  that  it  was  his  opinion  then  that 
he  was  of  sound  mind  and  memory,  and  that  he  had  suf- 
ficient mental  ability  to  understand  and  know  what  prop- 
erty he  had,  to  know  the  natural  objects  of  his  bounty  and 
to  know  and  understand  the  result  of  making  a  will,  and 
that  he  was  abundantly  competent  at  that  time  to  transact 
the  ordinary  business  affairs  of  life,  and  that  there  was  no 
restraint  or  influence  exerted  upon  him  whatever  to  induce 
him  to  execute  the  will.  Mr.  Webber  testifies  that  after 
the  transaction  was  over  the  testator  asked  him  how  much 
his  fee  was,  and  that  he  told  him  what  the  charge  was, 
and  that  the  testator  took  the  money  from  his  pocket  and 
paid  his  fee.  The  testator's  daughters  are  referred  to  in 
the  will  by  their  maiden  names.  This  circumstance  is  ex- 
plained by  Mr.  Webber  in  his  testimony,  who  says  that  the 
testator  in  speaking  of  his  daughters  did  not  know  how  to 
spell  some  of  their  names  and  that  Mr.  Webber  was  in 
some  doubt  from  the  pronunciation  that  was  given  him  by 
the  testator,  and  that  he  suggested  that  they  be  described 
by  their  maiden  names,  and  this  was  done. 

Charles  M.  Webber,  who  was  in  the  office  at  the  time 
the  will  was  executed  and  was  one  of  the  witnesses  there- 
to, testified  that  he  was  secretary  of  a  building  and  loan 
association;  that  he  had  held  the  office  of  county  clerk  of 
Champaign  county,  and  that  he  knew  Joseph  R  Brown- 
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field,  the  testator,  and  had  known  him  for  fifteen  years 
prior  to  the  date  of  the  execution  of  the  will.  He  corrobo- 
rates the  testimony  of  W.  B.  Webber  in  so  far  as  his  at- 
tention was  directed  to  what  was  taking  place.  He  did  not 
attempt  to  follow  the  conversation  between  the  parties  and 
does  not  attempt  to  detail  it.  He  testifies  to  the  fact  that 
a  will  was  being  prepared  and  that  he  was  called  upon  by 
the  testator  to  witness  it,  and  that  he  did  so;  that  he  had 
no  occasion  to  specially  observe  the  testator  on  that  occa- 
sion; that  he  had  met  him  a  great  many  times  and  con- 
versed with  him,  and  that  he  was  intimately  acquainted 
with  him;  that  at  the  time  the  will  was  executed  the  tes- 
tator was  of  sound  and  disposing  mind  and  memory,  and 
that  was  his  opinion  at  that  time,  and  that  he  believed  he 
had  sufficient  mental  ability  to  remember  his  relatives  and 
children  and  to  know  what  property  he  had  and  the  value 
of  it,  and  that  he  would  understand  the  effect  of  making 
a  will.  He  gave  it  as  his  opinion  that  the  testator  under- 
stood the  full  meaning  of  all  that  took  place  at  that  time 
and  that  he  had  good  ordinary  ability  to  transact  business 
affairs ;  that  none  of  the  relatives  of  the  testator  were  pres- 
ent and  that  he  was  entirely  free  from  any  restraint  or  in- 
fluence during  the  transaction. 

Dr.  J.  W.  Fuqua  testified  that  he  was  a  practicing  phy- 
sician, a  graduate  of  Rush  Medical  College,  of  Chicago, 
forty-eight  years  of  age,  and  had  been  practicing  since 
1895;  that  he  practiced  at  Urbana,  Illinois,  up  to  the  i6th 
day  of  December,  1903,  when  he  removed  to  Greeley,  Col- 
orado, where  he  has  been  practicing  his  profession  since; 
that  he  knew  Joseph  F.  Brownfield  intimately  and  had 
been  his  family  physician  from  1896  until  he  left  Urbana; 
that  he  treated  his  wife  for  several  years,  visiting  her  from 
two  to  three  times  a  week,  and  that  he  always  saw  the 
testator  on  these  occasions  except  one  time;  that  in  addi- 
tion to  this  he  frequently  met  him  at  his  office.  He  tes- 
tifies that  in  May,  1905,  the  testator  came  to  his  office  in 
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Greeley,  Colorado;  that  he  explained  to  him  that  he  had 
come  out  to  visit  his  son  Joseph ;  that  he  had  not  written 
that  he  was  coming  and  wanted  to  surprise  his  son.  Jo- 
seph Brownfield  resided  in  the  country  about  six  miles  from 
Greeley.  Dr.  Fuqua  testifies  that  he  conversed  with  the 
testator  that  evening  until  a  late  hour,  and  that  next  morn- 
ing he  asked  the  doctor  to  call  Joseph  Brownfield  over  the 
'phone  and  tell  him  to  come  to  town  but  not  to  tell  him 
who  was  there;  that  the  testator  remained  in  Colorado  all 
of  that  summer,  making  his  home  with  his  son  Joseph; 
that  he  frequently  saw  him  during  the  summer  in  Greeley ; 
that  he  made  trips  over  the  mountains,  and  that  he  took 
four  of  his  grandchildren  up  on  the  Moflfatt  road  on  a 
sight-seeing  trip;  that  he  went  as  far  as  Toland  and  got 
oflf  the  train,  ate  his  limch  there  with  the  children,  and  then 
walked  about  on  the  mountains,  gathering  flowers,  until 
the  train  returned  on  which  the  party  came  back.  He  also 
testifies  that  "Uncle  Joe,"  as  he  is  called  in  the  record, 
made  a  trip  to  Cheyenne,  Wyoming,  with  four  of  his  grand- 
children to  attend  Frontier  day;  that  he  came  back  very 
much  delighted  with  his  trip  and  told  with  great  interest 
w^hat  he  had  seen,  how  the  men  rode  the  bucking  horses, 
the  cowboys  roped  cattle,  and  the  like;  that  in  the  fall  of 
the  year  1905  the  testator  prepared  to  leave  Colorado  and 
return  to  Illinois;  that  the  doctor  asked  him  why  he  did 
not  stay  all  winter  out  there,  and  he  said  that  he  had  corn 
to  dispose  of  and  other  matters  to  settle  up  which  made  it 
necessary  for  him  to  return  to  Illinois;  that  he  also  said 
that  he  had  a  sister  living  somewhere  in  Nebraska,  and 
that  he  wanted  to  go  by  and  see  her  and  then  would  go  on 
to  Urbana  from  there;  that  he  left  Colorado  expressing 
an  intention  to  come  back  the  next  year;  that  he  went 
about  over  the  country  observing  the  method  of  irrigating 
for  crops  and  took  a  deep  interest  in  the  methods  of  farm- 
ing in  that  State.  Dr.  Fuqua  testifies  that  he  saw  no  indi- 
cations of  senile  dementia  or  other  mental  trouble ;  that  he 
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was  in  the  possession  of  his  faculties  and  was  an  unusually 
strong  and  vigorous  man  for  one  of  his  age.  This  witness 
details  numerous  conversations  with  the  testator  while  he 
was  in  Colorado,  which  indicate  that  the  testator  was  in 
the  full  possession  of  his  memory  and  his  other  mental  fac- 
ulties. He  was  able  to  recall  and  discuss  with  Dr.  Fuqua 
transactions  with  people  and  events  that  had  occurred  in 
Illinois  in  which  Dr.  Fuqua  was  interested. 

Sherman  Katterman,  a  painter  and  decorator,  testified 
that  about  the  first  of  November,  1904,  he  met  Mr.  Brown- 
field,  who  told  the  witness  that  he  wanted  him  to  paint  his 
house;  that  he  got  ready  to  do  the  work  and  the  testator 
asked  him  what  the  charge  would  be  and  was  told  that  it 
would  be  $25;  that  the  testator  said  that  he  would  not 
give  that, — that  it  was  one  dollar  more  than  he  had  paid 
the  same  man  for  painting  it  in  1893.  The  witness  testi- 
fies that  he  had  painted  the  same  house  in  1893  for  $24. 
The  witness  testifies  that  he  remained  at  the  testator's  house 
during  the  time  that  he  did  this  work;  that  he  conversed 
with  him  and  talked  about  politics;  that  testator  said  he 
was  going  to  vote  for  Parker,  and  told  the  witness  that  if 
he  was  going  to  vote  for  Roosevelt  he  might  just  as  well 
stay  at  home,  as  he  was  going  to  go  and  vote  for  Parker 
and  would  kill  his  vote;  that  when  the  painting  was  done 
the  testator  paid  $25,  counted  the  money  and  handed  it  to 
the  witness;  that  the  testator  went  for  and  purchased  the 
material  for  the  job;  that  the  witness  made  out  the  bill 
and  the  testator  bought  the  paint  and  other  material  and 
brought  it  to  him.  This  witness  testifies  that  from  his 
business  transactions  with  the  deceased  and  his  acquaintance 
with  him  he  thought  he  was  mentally  competent  to  trans- 
act his  ordinary  business  affairs  and  able  to  imderstand  his 
property  matters.  The  above  transaction  occurred  during 
the  early  part  of  the  month  in  which  the  will  was  executed. 

In  addition  to  the  witnesses  whose  testimony  has  been 
specially  referred  to,  about  thirty  of  the  neighbors  and  ac- 
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quaintances  of  the  testator,  most  of  whom  were  farmers, 
testified  to  a  more  or  less  intimate  acquaintance  with  the 
testator  for  a  number  of  years  prior  to  the  time  when  the 
will  was  executed.  Many  of  these  witnesses  detailed  con- 
versations and  business  transactions  with  the  testator,  and 
they  all  agree  that  the  testator  was  a  strong,  healthy  man 
for  one  of  his  age  and  that  he  was  in  the  full  possession 
of  his  mental  faculties.  He  owned  a  horse  and  buggy,  and 
usually  went  about  the  neighborhood,  wherever  he  had  oc- 
casion to  go,  alone  in  his  buggy.  He  transacted  business 
with  the  road  commissioners,  with  his  banker,  with  the 
grocers,  attended  church,  hard  road  meetings,  and  appar- 
ently appreciated  and  participated  in  the  events  that  were 
taking  place  in  his  neighborhood.  He  was  an  old  man  and 
made  no  pretense  of  working  or  carrying  on  any  business. 
He  had  plenty  of  leisure,  and  spent  much  of  it,  after  his 
wife's  death,  in  visiting  amcmg  his  old  neighbors  and  ac- 
quaintances. He  bought  a  phonograph  after  his  wife's 
death  and  amused  himself  by  playing  it.  He  frequently 
would  take  his  phonograph  with  him  when  visiting  with  his 
neighbors  and  friends,  when  invited  so  to  do,  and  would 
spend  several  hours  entertaining  himself  and  his  friends 
playing  this  musical  instrument  In  1907  he  had  the  small- 
pox, and  he  also  had  an  apoplectic  stroke,  which  further  en- 
feebled his  mind  and  body.  After  these  attacks  his  friends 
and  acquaintances  began  to  notice  that  he  was  failing  men- 
tally. It  was  thought  that  it  was  not  prudent  to  allow  him 
unrestrained  privileges  and  a  conservator  was  appointed  for 
him.  A  number  of  witnesses  were  introduced  who  testified 
to  the  condition  of  the  testator  in  1907  and  subsequent 
years.  A  physician  who  saw  him  for  the  first  time  in  1907, 
testified,  over  the  objection  of  the  appellants,  that  in  his 
opinion  the  testator  must  have  had  senile  dementia  in  1904, 
when  the  will  was  executed.  None  of  the  witnesses  for  the 
appellees  who  express  opinions  unfavorable  to  the  mental 
capacity  of  the  testator  at  the  time  the  will  was  executed 
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had  seen  him  or  had  any  transactions  or  conversations  with 
him  at  or  very  near  the  time  when  the  will  was  executed. 
Every  fact  testified  to  by  the  witnesses  for  appellees  may  be 
true  and  still  not  be  inconsistent  with  the  entire  sanity  and 
soundness  of  mind  of  the  testator  on  the  day  the  will  in 
question  was  executed.  There  is  no  proof  in  this  record 
that  the  testator  had  any  delusions.  It  is  true  that,  like 
many  persons  of  his  age,  he  lived  in  the  past  to  a  large  ex- 
tent. His  memory  of  events  that  occurred  years  ago  was 
better  than  of  more  recent  occurrences. 

A  number  of  witnesses  for  appellees  testified  to  con- 
versations and  transactions  with  the  testator,  some  of  them 
before  and  some  subsequent  to  the  time  when  the  will  was 
executed,  and,  relying  upon  such  observations,  express  the 
opinion  that  he  must  have  been  of  unsound  mind  on  the 
19th  day  of  November,  1904.  A  number  of  these  transac- 
tions and  conversations  are  quite  remote  from  the  date  of 
the  will,  and  none  of  them  are  so  unusual  or  extraordinary 
as  to  afford  certain  indications  of  mental  unsoundness.  For 
instance,  Thomas  Brownfield,  a  brother  of  the  testator,  tes- 
tified that  the  deceased  visited  at  his  house  frequently  after 
his  wife  died ;  that  he  generally  came  in  his  buggy,  drawn 
by  an  old  horse ;  that  when  the  testator  was  there  he  talked 
about  just  anything  that  came  up;  that  when  he  came  to 
his  house  he  drove  up,  got  out  of  the  buggy,  came  in  the 
house  and  left  him  to  take  care  of  the  horse;  that  he  would 
stay  two  or  three  days  at  a  time  and  until  he  got  ready  to 
go,  and  did  not  attend  to  his  horse  during  the  time  he  was 
there ;  that  he  went  around  town  visiting  friends  a  part  of 
the  time  when  stopping  at  his  brother's  house ;  that  he  and 
the  testator  would  talk  about  things  that  happened  a  long 
time  ago,  and  that  the  testator  was  better  posted  on  things 
''way  back  than  he  was  on  present  things;"  that  he  did  not 
keep  his  person  as  clean  as  some  people,  but  witness  con- 
cedes that  he  "tried  to  be  pretty  clean ;"  that  his  wife  had 
been  an  invalid  for  several  years  before  her  death ;  that  he 
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did  not  keep  himself  as  tidy  after  her  death  as  he  did  be- 
fore; that  he  had  a  phonograph  and  "acted  like  he  thought 
it  was  a  pretty  nice  thing;''  that  he  had  paid  $80  for  it 
and  that  it  was  the  best  he  had  ever  seen ;  that  he  had  quite 
a  nimiber  of  records  with  him  and  played  them  on  the 
phonograph.  He  testifies  that  on  one  occasion  his  brother 
came  to  his  house  and  seemed  to  be  in  a  hurry  and  left  his 
horse  there ;  that  he  said,  "I  have  made  a  will  and  it  'aint 
the  way  I  want  it,  but  I  will  leave  the  horse  here  and  go 
and  fix  it,"  and  he  went  away  and  came  back  in  the  even- 
ing ;  that  witness  remarked  to  him,  "I  reckon  you  got  your 
will  fixed  the  way  you  want  it,"  and  the  testator  replied, 
"I  did  not;"  that  witness  said,  "You  had  better  go  back 
and  have  it  fixed;"  that  the  testator  said  he  did  not  have 
time, — that  he  was  going  home, — and  witness  advised  him 
to  go  back  in  the  morning  and  have  his  will  fixed.  The 
foregoing  are  conversations  and  transactions  detailed  by 
a  brother  of  the  deceased,  and  from  them  he  expresses 
the  opinion  that  the  testator  was  of  unsound  mind  on  the 
.19th  day  of  November,  1904.  This  witness  also  states 
that  on  the  day  the  will  was  made  the  testator  was  "bad 
off,"  but  it  will  be  noted  that  he  does  not  testify  to  having 
seen  the  testator  on  the  day  the  will  was  made.  There  is 
nothing  in  any  of  the  facts  stated  by  this  witness  which 
indicates  that  the  testator  was  of  imsound  mind,  and  it  is 
significant  that  he  advised  and  urged  his  brother  to  have 
his  will  fixed  the  way  he  wanted  it.  It  might  be  pertinent 
to  inquire  if  he  believed  his  brother  was  so  mentally  de- 
ranged as  to  be  incapable  of  making  a  will,  why  should 
he  advise  him  to  go  and  have  the  will  fixed  the  way  he 
wanted  it?  It  seems  a  little  unusual  that  one  would  advise 
an  insane  brother  to  make  a  will. 

Martha  Brownfield,  the  wife  of  the  preceding  witness, 
testifies  to  the  frequent  visits  of  the  testator  at  her  house, 
and  she  thinks  he  was  of  unsound  mind  because  he  seemed 
pleased  when  people  would  praise  his  phonograph,  and  be- 
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cause  in  passing  people  in  his  buggy  on  the  highway  he  did 
not  always  recognize  and  speak  to  them.  But  in  fairness 
to  this  witness  it  should  be  said  that  she,  in  answer  to  the 
question  as  to  whether  or  not  the  testator  was  of  sound  or 
unsound  mind  in  November,  1904,  went  no  further  than 
to  say,  "I  do  not  think  he  was  extra  sound." 

W.  F.  Hardy,  a  dealer  in  agricultural  implements  in 
Champaign,  testifies  to  an  acquaintance  with  the  testator 
for  fifty  years  prior  to  his  death.  He  details  no  trans- 
.actions  or  conversations  with  the  deceased  during  his  ac- 
quaintance, but  expresses  the  opinion  that  he  was  a  "rather 
weak  and  simple-minded  old  man,"  and  grew  worse  with 
age.  He  says  that  testator  was  never  a  strong-minded  man 
during  the  fifty  years  that  he  knew  him. 

W.  J.  Lowe  testifies  that  he  was  formerly  ticket  agent 
for  the  Wabash  railroad ;  that  some  time  prior  to  1902  the 
testator  came  to  the  railroad  station  bringing  his  wife  with 
him  on  a  cot;  that  he  wanted  to  take  his  wife  to  Kirks- 
ville,  Missouri,  for  treatment;  that  witness  made  arrange- 
ments by  wire  to  send  them  by  way  of  St.  Louis ;  that  the 
tickets  were  bought  and  the  testator  and  his  wife  were  put 
aboard  the  train ;  that  the  old  lady  had  to  be  transported 
in  the  baggage  car  and  her  husband  remained  with  her. 
This  witness  testifies  that  some  time  afterwards  the  old 
gentleman  came  into  his  office  early  in  the  morning  and 
that  he  was  crying  and  excited;  that  witness  asked  him 
what  was  the  matter,  and  was  told  that  he  had  come  up  on 
the  train  the  night  before  and  that  the  conductor  had  car- 
ried him  by  his  station  several  miles;  that  when  it  was 
discovered  that  he  was  on  the  train  and  had  no  ticket  the 
train  was  stopped  and  he  was  put  off  between  stations,  in 
the  dark  and  alone,  and  that  he  had  wandered  about  and 
finally  made  his  way  into  Champaign  by  the  aid  of  some 
one,  and  he  got  into  the  station  and  remained  there  until 
morning;  that  witness  took  a  statement  from  the  old  man 
of  the  occurrence  and  notified  the  passenger  department  of 
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the  railroad  company,  and  the  passenger  department  laid 
off  the  conductor  and  required  him  to  go  to  Mr.  Brown- 
field  and  apologize,  as  a  condition  upon  which  he  could 
again  return  to  work ;  that  the  conductor  came  to  the  sta- 
tion and  the  witness  told  him  that  Mr.  Brownfield  lived 
some  distance  in  the  country ;  that  the  conductor  got  a  rig 
and  he  and  the  witness  drove  to  Mr,  Browrtfield's  house, 
and  when  Mr.  Brownfield  saw  the  conductor  he  refused  to 
talk  to  him  until  the  witness  explained  that  the  conductor 
had  come  out  to  apologize  for  putting  him  off  the  train; 
that  then  the  testator  listened  to  his  apology  and  it  seemed 
to  satisfy  him.  This  witness  testified  that  this  transaction 
occurred,  he  thinks,  some  time  around  1902,  but  he  is  man- 
ifestly mistaken  about  the  time,  since  the  other  evidence 
shows,  without  contradiction,  that  the  old  man  only  made 
one  trip  to  Kirksville  with  his  wife,  and  that  occurred  in 
1899-  This  witness  does  not  go  to  the  extent  of  saying 
that  he  regarded  the  testator  as  of  unsound  mind  but  con- 
sidered him  "just  an  old  man  in  his  dotage." 

There  is  nothing  strange  in  the  fact  that  the  testator, 
after  having  been  forcibly  ejected  from  a  train  between 
stations  at  one  o'clock  in  the  night,  and  having  wandered 
about,  not  knowing  which  way  to  go,  until  he  found  him- 
self the  next  morning  in  the  railway  station,  where  he  had 
taken  refuge  from  the  inclemency  of  the  weather,  should 
manifest  some  feeling  and  find  some  difficulty  in  controll- 
ing his  emotions  in  his  conversation  with  the  ticket  agent. 
The  testator  was  at  this  time  nearly  eighty  years  old,  and 
he  had  intelligence  enough  to  appreciate  that  he  had  been 
subjected  to  a  great  indignity  and  hardship  without  any 
fault  of  his,  and  he  very  naturally  felt  some  degree  of  re- 
sentment toward  the  conductor,  whom,  with  accurate  dis- 
crimination, he  seemed  to  have  held  responsible  for  his 
mistreatment.  The  testator  showed  no  hostility  toward  the 
station  agent.  He  apparently  recognized  the  conductor  as 
the  responsible  party  for  his  having  been  put  off  the  train. 
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He  at  first  refused  to  talk  to  him,  but  when  he  was  assured 
by  Lowe  that  the  conductor  wanted  to  apologize  to  him  he 
relented,  listened  to  the  apology  and  seemed  to  feel  better. 
We  see  nothing  in  all  this  to  indicate  that  testator  was  not 
in  full  possession  of  his  faculties,  still  such  circumstances 
are  relied  on  to  show  that  Mr.  Brownfield  was  not  compe- 
tent to  make  a  will  in  November,  1904, 

Grace  Kitchen  and  her  mother  testified  that  on  one  oc- 
casion when  the  testator  was  at  their  house,  visiting  and 
playing  his  phonograph,  he  said  to  Grace,  then  a  child  fif- 
teen years  old,  "Grace,  lets  you  and  I  get  married,"  and 
Grace  said,  "Where  will  we  live?"  and  he  replied,  "Well, 
we  could  live  up  at  the  place  where  Alf  is,"  and  finally 
Grace  said,  "Why,  I  am  too  young  and  you  are  too  old/' 
To  this  no  reply  was  made.  The  testator  had  his  horse 
and  buggy  there  and  invited  Grace  to  go  up  to  town  with 
him  and  promised  to  buy  her  a  bracelet.  This  conversation 
was  in  the  presence  of  the  girl's  mother,  and  with  her  con- 
sent Grace  went  to  town  in  the  buggy  with  the  testator. 
Grace  testifies  that  the  old  gentleman  did  the  driving ;  that 
he  talked  about  his  horse  and  how  he  could  make  it  kick 
by  using  the  whip,  and  other  commonplace  subjects;  that 
before  leaving  the  house  the  old  man  said,  "I  have  been 
here  two  or  three  days,"  and  insisted  on  giving  Grace  a 
dollar.  These  witnesses  say  that  he  had  not  been  there 
three  days,  but  that  he  seemed  to  have  the  impression  that 
he  had  been  and  wanted  to  pay  something  for  his  enter- 
tainment, and  that  the  dollar  was  given  to  the  little  girl. 
WTien  they  got  to  town  the  testator  did  not  buy  Grace  a 
bracelet.  H»  said  nothing  more  about  it  and  neither  did 
she.  This  transaction  occurred  in  April,  1904.  Both  Grace 
and  her  mother  expressed  the  opinion,  based  on  this  occur- 
rence, that  the  testator  was  of  imsound  mind  and  unable  to 
understand  the  ordinary  business  affairs  of  life  in  Novem- 
ber, 1904. 
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Martin  Brownfidd,  a  justice  of  the  peace  and  a  distant 
relative  of  the  testator,  testified  to  a  number  of  conversa- 
tions and  transactions  with  the  deceased.  He  testifies  to 
writing  contracts  for  the  deceased,  particularly  the  lease 
between  the  testator  and  his  son  Alfred  for  the  home 
place,  and  that  John  Brownfield  came  into  the  testator's 
house  while  the  witness  was  there  and  objected  strenuously 
to  any  contract  being  written  which  would  permit  Alf  to 
come  into  the  occupation  of  the  home  place.  He  details  a 
heated  conversation  between  himself  and  John  in  the  pres- 
ence of  the  testator  and  his  wife.  The  testator  said  noth- 
ing and  took  no  part  in  the  conversation.  This  evidence 
was  admitted  over  the  objection  of  appellants.  It  was  im- 
proper and  should  have  been  excluded.  The  effect  of  it 
was  merely  to  show  that  there  was  a  bitter  feeling  on  the 
part  of  John  Brownfield  against  his  brother  Alfred,  and 
that  he  was  apparently  afraid  that  if  his  brother  Alfred 
came  into  the  possession  and  pccupancy  of  the  homestead 
he  might  obtain  an  advantage  in  some  way  over  him  in  the 
distribution  of  the  estate.  It  had  no  tendency  whatever  to 
show  the  condition  of  the  mind  of  the  testator.  The  evi- 
dence is,  that  while  John  was  abusing  his  brother  Alf  and 
cursing  him  in  the  presence  of  his  invalid  mother  and  aged 
father,  the  old  man  walked  out  of  the  room  and  said  noth- 
ing, and  that  the  mother,  who  was  unaWe  to  help  herself, 
broke  down  and  cried  and  said  that  she  did  not  see  why 
John  acted  that  way.  The  witness  remained,  however,  and 
wrote  the  contract  at  the  dictation  and  suggestion  of  these 
two  old  people.  This  is  the  contract  heretofore  referred 
to  as  never  having  been  signed,  but  it  was  nevertheless 
carried  out  by  the  parties.  This  witness  also  testifies  that 
"Uncle  Joe"  called  on  him  to  write  the  new  will,  telling 
him,  as  he  told  the  lawyer  who  did,  in  fact,  write  it,  that 
since  his  wife  had  died  he  wanted  to  change  the  will.  This 
witness  suggested  to  the  testator  that  he  go  to  a  lawyer 
and  have  the  will  prepared.    He  was  permitted  to  say,  over 
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objection,  that  the  reason  he  did  so  was  that  he  did  not 
regard  the  testator  as  competent  to  make  a  will.  This  was 
improper.  The  witness  should  have  been  limited  to  a  state- 
ment of  the  facts,  and  then  to  the  expression  of  an  opin- 
ion, based  upon  those  facts,  as  to  the  mental  capacity  of 
the  testator  at  the  time  the  will  was  drawn. 

We  have  thus  reviewed  the  most  important  facts  devel- 
oped by  the  testimony  in  so  far  as  they  throw  light  on  the 
mental  condition  of  the  testator  when  the  will  was  exe- 
cuted. The  testator  lived  seven  years  after  the  date  of  his 
will.  He  was  about  ninety  years  old  at  the  time  of  his 
death.  After  he  had  the  small-pox,  in  1907,  and  the  stroke 
of  apoplexy,  there  is  abundant  proof  that  his  mind  failed 
and  that  he  was  a  sufferer  from  senile  dementia.  This  tes- 
timony we  have  not  thought  important  to  consider,  since, 
whatever  his  condition  may  have  been  from  1907  up  to  the 
time  of  his  death,  that  condition  is  not  inconsistent  with 
testamentary  capacity  in  1904.  We  have  not  attempted  to 
review  in  detail  all  of  the  testimony  or  to  refer  to  that 
given  by  each  witness  on  either  side.  We  have,  however, 
read  the  entire  testimony  and  considered  it  carefully,  and 
'when  the  proper  testimony  bearing  upon  the  mental  capac- 
ity of  the  testator  at  the  date  of  the  execution  of  the  will 
is  considered,  there  is  not  enough  testimony  tending  to  sus- 
tain appellees'  contention  to  raise  a  suspicion  in  our  minds 
that  the  testator  was  of  unsound  mind  at  that  time.  The 
record  in  this  case  will  be  searched  in  vain  for  a  well  estab- 
lished act  of  the  testator,  prior  to  the  time  the  will  was 
executed,  that  is  inconsistent  with  his  testamentary  capac- 
ity. The  testator  was  an  uneducated  farmer.  He  had 
lived  and  moved  within  the  radius  of  a  comparatively  small 
circle.  His  life  was  of  that  simple,  frugal  character  that 
one  would  expect  of  a  man  in  like  circumstances.  He 
worked  upon  his  farm,  grew  crop  after  crop  and  marketed 
the  same,  did  a  little  banking  business,  and  his  other  busi- 
ness transactions  were  limited  to  the  usual  and  ordinary 
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transactions  which  became  necessary  in  the  course  of  his 
farming  business.  *  He  was  devoted  to  his  invalid  wife, 
whom  he  watched  over  and  nursed  tenderly  until  she  was 
taken  from  him.  Some  of  the  witnesses  say  that  they  no- 
ticed a  change  in  the  testator  after  his  wife  died.  This 
is  not  surprising.  This  aged  couple  had  lived  together  as 
husband  and  wife  for  more  than  sixty  years.  They  were 
devoted  to  each  other.  It  was  nearly  forty  years  since  the 
last  of  their  children  had  married  and  moved  away.  When 
his  wife  died  the  testator  was  eighty-three  years  of  age. 
After  she  was  taken  from  him  he  was  left  alone.  The 
evidence  shows  that  he  was  very  much  depressed  after  his 
wife  died;  that  he  frequently  said  that  "she  has  gone  and 
I  do  not  care  how  soon  I  may  follow  her."  While  under 
the  shadow  of  a  grief  so  appalling  it  is  not  surprising  that 
this  old  man  would  occasionally  pass  persons  on  the  road- 
way without  recognizing  them.  It  was  after  the  death  of 
his  wife  that  he  purchased  the  phonograph  which  afforded 
him  so  much  entertainment.  His  interest  in  the  phono- 
graph, as  well  as  other  manifestations  of  a  change  in  his 
life  and  conduct,  is  readily  explainable  by  the  fact  that  he 
had  lost  his  life  partner.  The  evidence,  however,  shows 
that  he  recovered  to  a  great  extent  from  the  effect  of  his 
bereavement.  As  already  pointed  out,  he  spent  much  of  his 
time  among  his  neighbors  and  friends  and  became  cheerful. 
In  the  spring  of  1905,  after  the  will  was  executed,  he  went 
to  the  bank,  drew  out  $160,  bought  a  new  suit  of  clothes 
and  went  to  Greeley,  Colorado,  to  visit  his  son.  There  can 
be  no  doubt  that  he  was  entirely  rational  at  this  time.  He 
made  his  plans  and  preparations  for  the  trip,  purchased  his 
ticket  and  went  alone.  He  consulted  no  one  and  received 
no  assistance.  During  the  entire  summer  and  fall  that  he 
was  at  Greeley  his  conduct  was  that  of  a  man  in  the  full 
possession  of  his  faculties.  There  was  no  suspicion  that 
he  was  not  entirely  able  to  take  care  of  himself  and  attend 
to  his  own  affairs  then  as  well  as  at  any  previous  time  in 
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his  life.  If  he  had  Been  suffering  from  senile  dementia, 
which  is  known  to  be  an  incurable  and  a  progressive  dis- 
ease, in  November,  1904,  it  is  inconceivable  that  he  would 
be  able  to  make  the  long  trip  to  Colorado  alone;  that 
he  would  during  the  entire  summer  of  1905  be  able  to  go 
about  looking  at  mountain  scenery,  taking  his  grandchil- 
dren with  him  to  attend  Frontier  day  at  Cheyenne, — in 
short,  to  do  all  of  the  things  that  any  reasonable  and 
rational  man  under  like  circumstances  would  have  done. 
These  facts  are  not  disputed  by  anyone,  and  we  have  the 
testimony  of  Dr.  Fuqua,  who  knew  him  very  intimately, 
that  there  was  nothing  in  the  conduct  or  appearance  of  the 
testator  in  1905  to  indicate  that  he  had  any  symptoms  of 
senile  dementia.  This  testimony,  when  considered  in  con- 
nection with  that  given  by  the  two  Webbers,  who  saw  the 
testator  and  conversed  with  him  on  the  day  the  will  was 
executed  and  whose  opportunity  to  form  an  opinion  as  to 
his  mental  capacity  on  that  day  was  much  better  than  that 
of  any  of  the  other  witnesses  who  have  testified,  removes 
every  doubt  of  the  soundness  of  the  testator's  mind  on  the 
day  the  will  was  executed. 

Appellants  have  assigned  numerous  errors  upon  the  rul- 
ings of  the  court  in  giving  and  refusing  instructions  and 
upon  the  admission  of  the  testimony.  Under  the  view  that 
we  have  of  the  merits  of  this  controversy  it  is  not  neces- 
sary to  notice  these  assignments  of  error.  The  verdict  of 
the  jury  is  so  clearly  against  the  evidence  that  the  decree 
based  thereon  cannot  stand,  regardless  of  all  other  ques- 
tions. The  evidence  is  not  sufficient,  in  our  opinion,  to 
raise  a  well  grounded  suspicion  that  the  testator  was  of 
unsound  mind  on  the  day  he  executed  his  will. 

The  decree  of  the  circuit  court  of  Champaign  county  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  City  of  Chicago,  Raintiff  in  Error,  vs.  Albert 
Shaynin,  Defendant  in  Error. 

Opinion  filed  February  20,  J^ij— Rehearing  denied  April  3,  ipij. 

1.  Municipal  corporations — a  city  has  power  to  prohibit  con- 
ducting of  museum  of  anatomy.  Under  clause  75  of  section  i  of 
article  5  of  the  Cities  and  Villages  act,  authorizing  a  city  to  de- 
clare what  shall  be  a  nuisance  and  abate  the  same,  a  city  has  power 
to  prohibit  the  conducting  of  a  museum  of  anatomy,  even  though 
it  is  operated  in  connection  with  a  place  where  medical  treatment 
is  offered  for  profit. 

2.  Samb — business  conducted  indecently  may  be  prohibited  un- 
der police  power  of  a  city,  A  city  has  power,  under  clause  66  of 
section  i  of  article  5  of  the  Cities  and  Villages  act,  to  prohibit  the 
conduct  of  a  business  in  a  manner  which  is  indecent  and  against 
good  morals. 

3.  Same — when  city's  determination  that  a  thing  is  a  nuisance 
is  final.  Even  though  it  may  be  doubtful  whether  an  exhibition  or 
business  tends  to  immorality  and  there  may  be  an  honest  difference 
of  opinion  as  to  whether  such  exhibition  or  business  should  be 
suppressed,  the  declaration  of  the  city  that  it  is  a  nuisance  is  final. 

4.  Constitutional  law — ordinance  tending  to  preserve  public 
morals  is  constitutional.  An  ordinance  prohibiting  an  exhibition 
or  business  which  is  against  decency  and  good  morals  is  not  in 
violation  of  section  i  of  article  2  of  our  constitution  nor  of  sec- 
tion 1  of  the  fourteenth  amendment  to  the  Federal  constitution. 

Writ  o?  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Henry  C.  BeitlER,  Judge,  presiding. 

Wiluam  H.  Sexton,  Corporation  Counsel,  (Leon 
HoRNSTEiN,  of  counsel,)  for  plaintiff  in  error. 

John  A.  Swanson,  Aaron  Heims,  and  Daniel 
Byrnes,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  quasi  criminal  proceeding  brought  against  de- 
fendant in  error  for  violation  of  an  ordinance  of  the  city 
of  Chicago  passed  February  19,  191 2,  prohibiting  the  con- 
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ducting  or  operating  of  any  exhibition  commonly  known 
as  a  museum  of  anatomy.  Jury  was  waived  and  the  cause 
was  submitted  to  the  court.  After  hearing,  the  court  held 
the  ordinance  invalid  and  discharged  defendant  in  error. 
Thereupon  the  trial  judge  certified  that  the  validity  of  a 
municipal  ordinance  was  involved,  and  that  in  his  opinion 
the  public  interest  required  that  the  case  should  be  brought 
directly  to  this  court. 

Section  i  of  this  ordinance,  which  is  the  only  one  nec- 
essary to  be  considered,  reads  as  follows :  "It  shall  be  un- 
lawful for  any  person,  firm  or  corporation  to  own,  conduct 
or  operate  any  exhibition  commonly  known  as  a  museum  of 
anatomy,  or  other  exhibition,  show  or  place  of  amusement 
which  is  open  to  the  general  public,  whether  admission 
thereto  is  restricted  by  sex  and  age  or  not,  or  whether  a 
fee  for  admission  thereto  is  charged  or  not,  wherein  the 
principal  part  of  the  exhibition  is  illustrative  of  the  human 
anatomy,  or  wherein  are  exhibited  any  books,  pamphlets, 
circulars,  pictures,  charts,  diagrams,  models,  casts  or  other 
articles,  paintings,  drawings  or  designs  of  any  kind  illus- 
trating or  describing  the  genital  organs,  or  containing  any 
other  obscene,  lewd,  indecent  or  immoral  exhibition  of  any 
kind,  when  such  museum  or  other  exhibition  is  conducted 
for  gain  or  profit,  either  directly  or  indirectly,  or  for  the 
purpose  of  advertising  or  in  connection  with  a  place  where 
medical  treatment  is  offered  or  medicine  is  sold,  or  for  any 
immoral  purpose  whatever." 

From  the  record  it  appears  that  the  defendant  in  error 
was  manager  of  a  free  museum  of  anatomy  in  Chicago  at 
the  time  of  his  arrest;  that  the  place  contained  models 
showing  various  diseases  at  different  stages,  such  as  syphi- 
lis, gonorrhea,  leprosy  and  gleet;  that  the  principal  feature 
of  the  exhibition  was  illustrative  of  the  human  anatomy; 
that  there  was  a  sign  in  front  stating  that  no  one  under 
twenty-one  would  be  admitted  and  that  no  women  or  chil- 
dren were  allowed  in  the  place;   that  it  was  conducted  in 
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connection  with  a  place  where  medical  treatment  was  of- 
fered for  gain  or  profit. 

The  principal  question  argued  is,  whether  under  the 
Cities  and  Villages  act  the  city  of  Chicago  was  authorized 
to  pass  an  ordinance  of  this  character.  Counsel  for  plain- 
tiff in  error  insist  that  such  authority  exists  under  clause  41 
of  section  i  of  article  5  of  that  act,  which  provides,  among 
other  things,  for  licensing,  taxing,  regulating,  suppressing 
and  prohibiting  "theatricals  and  other  exhibitions,  shows 
and  amusements,"  etc.;  also  under  clause  45  of  the  same 
section,  which  authorizes  the  city  council  to  suppress  bawdy 
and  disorderly  houses,  "and  to  prohibit  the  sale  or  exhi- 
bition of  obscene  or  immoral  publications,  prints,  pictures 
or  illustrations ;"  also  under  clause  66  of  the  same  section, 
which  authorizes  the  city  authorities  to  pass  and  enforce 
all  necessary  police  ordinances;  and  also  under  clause  75 
of  the  same  section,  which  authorizes  the  city  authorities 
to  declare  what  shall  be  a  nuisance,  abate  the  same,  etc. 
In  view  of  the  conclusions  we  have  reached  with  reference 
to  said  clauses  66  and  75  we  do  not  find  it  necessary  to 
consider  clauses  41  and  45. 

A  public  nuisance  has  been  defined  as  "a  violation  of 
a  public  right,  either  by«a  direct  encroachment  upon  public 
rights  or  property,  or  by  doing  some  act  which  tends  to  a 
common  injury,  or  by  omitting  to  do  some  act  which  the 
common  good  requires  and  which  it  is  the  duty  of  a  person 
to  do,  and  the  omission  to  do  which  results  injuriously  to 
the  public."  (i  Wood  on  Nuisances, — 3d  ed. — sec.  17; 
21  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 683;  29  Cyc. 
1152.)  This  court  has  said  that  the  power  of  the  city  au- 
thorities, under  said  clause  75  of  the  Cities  and  Villages 
act,  to  declare  what  shall  be  a  nuisance  is  not  an  arbitrary 
one.  In  Laugel  v.  City  of  Bushnell,  197  111.  20,  this  court 
said  (p.  26)  :  "Nuisances  may  be  thus  classified:  First, 
those  which  in  their  nature  are  nuisances  per  se  or  are  so 
denounced  by  the  common  law  or  by  statute ;  second,  those 
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which  in  their  nature  are  not  nuisances  but  may  become  so 
by  reason  of  their  locality,  surroundings  or  the  manner  in 
which  they  may  be  conducted,  managed,  etc. ;  third,  those 
which  in  their  nature  may  be  nuisances  but  as  to  which 
there  may  be  honest  differences  of  opinion  in  impartial 
minds/'  To  the  same  effect  is  Sings  v.  City  of  Joliet,  237 
111.  300. 

It  is  insisted  by  defendant  in  error  that  the  city  coimcil 
cannot  say  that  an  exhibition  or  show  of  the  character  in- 
dicated by  the  evidence  in  this  case  is  injurious  to  the 
morals,  health,  good  order  or  safety  of  the  public,  and  that 
therefore  this  ordinance  declaring  such  a  place  a  nuisance 
is  arbitrary  and  unreasonable.  Public  nuisances,  strictly 
speaking,  are  such  as  result  from  the  violation  of  public 
rights.  Of  this  class  are  those  intangible  injuries  that  re- 
sult from  the  immoral,  indecent  and  unlawful  acts  of  par- 
ties that  become  nuisances  by  reason  of  their  deleterious  in- 
fluence upon  the  morals  or  well  being  of  society.  ( i  Wood 
on  Nuisances, — 3d  ed. — sec.  14.)  To  this  class  belong  those 
nuisances  the  existence  of  which  only  needs  to  be  proved 
in  any  locality,  whether  near  or  far  removed  from  cities, 
towns  or  human  habitations.  "A  public  exhibition  of  any 
kind  that  tends  to  the  corruption  of  morals,  to  a  disturb- 
ance of  the  peace  or  of  the  general  good  order  and  welfare 
of  society  is  a  public  nuisance.  Under  this  head  are  in- 
cluded *  *  *  any  and  all  exhibitions  the  natural  tend- 
ency of  which  is  to  pander  to  vicious  tastes  and  to  draw 
together  the  vicious  and  disorderly  members  of  society." 
( I  Wood  on  Nuisances, — 3d  ed. — sec.  68 ;  Commonwealth 
V.  McGovern,  75  S.  W.  Rep.  (Ky.)  261;  6  Words  and 
Phrases,  5799-5804;  Welch  v.  Stowell,  2Doug.  ^2^.)  The 
courts  in  more  than  one  jurisdiction  have  held  that  the 
exhibition  of  a  stallion  on  the  public  streets  of  a  city  or 
village  may  be  declared  by  the  city  or  village  authorities  a 
nuisance  and  punished  as  such.  (2  Dillon  on  Mun.  Corp. — 
5th  ed.— 685;    State  v.  lams,  11  L.  R.  A.   [N.  S.]   736, 
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and  cases  cited  in  note.)  If  it  be  argued  that  the  cure  of 
the  sexual  diseases  portrayed  by  these  models  is  not  an  im- 
worthy  object, — just  as  the  breeding  of  good  horses  is  not 
objectionable, — it  may  be  answered  that  the  exhibition  of 
offensive  and  repulsive  models  on  sexual  subjects,  which 
may  pander  to  the  morbid  tastes  and  arouse  the  sexual 
desires  of  those  who  are  attracted  to  the  place,  does  not 
have  any  necessary  relation  to  the  unobjectionable  results. 
When  any  business  for  treating  sexual  diseases  is  carried 
on  with  such  objectionable  features  as,  it  must  be,  to  vio- 
late the  provisions  of  this  ordinance,  then  such  objection- 
able featiu-es  may  so  far  overcome  the  legitimate  value  of 
such  business  as  to  warrant  suppression.  In  the  Laugel 
case,  sMpra,  it  was  held  that  the  power  granted  by  said 
clause  75  to  the  governing  bodies  of  municipal  corpora- 
tions to  declare  what  shall  be  nuisances  and  to  abate  the 
same,  authorizes  such  bodies  to  conclusively  denounce  those 
things  falling  within  the  first  and  third  classes  to  be  nui- 
sances, but  as  to  those  falling  within  the  second  class  the 
power  possessed  is  only  to  declare  such  of  them  to  be  nui- 
sances which  are,  in  fact,  so.  In  North  Chicago  City  Rail- 
way Co.  V.  Tozvn  of  Lake  View,  105  111.  207,  it  was  held 
that  if  it  be  doubtful  whether  a  thing  is,  in  fact,  a  nuisance, 
the  determination  of  the  question  requiring  judgment  and 
discretion  on  the  part  of  the  village  authorities  in  exercis- 
ing their  legislative  functions  under  the  power  delegated  by 
this  clause  of  the  Cities  and  Villages  act,  the  action  of  such 
village  authorities  would  be  deemed  conclusive  of  the  ques- 
tion. To  the  same  effect  are  Harmison  v.  City  of  Lewis- 
town,  153  111.  313,  and  Laugel  v.  City  of  Bushnell,  supra. 
Even  though  there  might  be  a  doubt  whether  the  kind 
of  exhibition  or  business  conducted  in  the  place  kept  by  de- 
fendant in  error  tends  to  immorality  and  there  might  be  an 
honest  difference  of  opinion  as  to  whether  it  was  advisable 
to  suppress  such  business  as  a  nuisance,  there  can  be  no 
question  as  to  the  right  of  the  city  council  to  exercise  its 
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discretion  and  declare,  by  ordinance,  such  places  common 
nuisances.  On  the  facts  in  this  case  we  deem  such  a  dec- 
laration by  the  council  conclusive  on  the  courts.  We  are 
disposed  to  think,  also,  that  if  this  business  was  against  de- 
cency or  public  morals  the  ordinance  could  be  upheld  under 
clause  66,  granting  to  municipalities  the  authority  to  pass 
and  enforce  all  necessary  police  ordinances.  Patterson  v. 
Johnson,  214  111.  481 ;  City  of  Chicago  v.  Gunning  System, 
214  id.  628;  Gtmdling  v.  City  of  Chicago,  176  id.  340; 
Spiegler  v.  City  of  Chicago,  216  id.  114;  McPherson  v. 
Village  of  Chebanse,  114  id.  46;  Wice  v.  Chicago  and 
Northwestern  Raihvay  Co.  193  id.  351;  City  of  Chicago 
V.  Phoonix  Ins.  Co.  126  id.  276;  City  of  Chicago  v.  Bow-- 
man  Dairy  Co.  234  id.  294;  Ritchie  &  Co.  v.  Wayman, 
244  id.  509. 

Counsel  for  defendant  in  error  further  insist  that  the 
ordinance  and  said  clauses  66  and  75  (if  they  authorize 
its  passage)  are  unconstitutional  and  void,  as  contravening 
section  i  of  article  2  of  the  constitution  of  the  State  and 
section  i  of  the  fourteenth  amendment  of  the  United  States 
constitution.  Charters  authorizing  municipalities  to  tax, 
restrain  or  prohibit  shows,  exhibitions  or  places  of  amuse- 
ment are  usually  held  constitutional.  (2  Dillon  on  Mun. 
Corp. — 5th  ed.— sec.  661.)  In  Launder  v.  City  of  Chi- 
cago, III  111.  291,  it  was  held  that  the  city  had  authority 
to  prohibit  and  suppress  entirely  the  business  of  hawkers, 
peddlers  and  pawnbrokers.  This  court  held  in  Block  v. 
City  of  Chicago,  239  111.  251,  that  an  ordinance  which  pro- 
hibited the  exhibition  of  immoral  or  obscene  pictures  did 
not  contravene  any  constitutional  principles.  If  an  ordi- 
nance tends  to  the  preservation  of  the  public  health,  morals, 
safety  or  welfare  it  is  constitutional.  (People  v.  Steele, 
231  111.  340.)  Under  these  authorities  it  must  be  held  that 
the  ordinance  in  question  was  a  valid  and  constitutional 
exercise  of  the  authority  granted  to  the  city  of  Chicago  by 
the  Cities  and  Villages  act. 
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The  judgment  of  the  municipal  court  will  be  reversed 
and  the  cause  remanded  to  that  court  for  further  proceed- 
ings in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


John  A.  Lyons,  Defendant  in  Error,  vs.  The  Chicago 
City  Raii^way  Company,  Plaintiff  in  Error. 

Opinion  filed  February  20,  igi^ — Rehearing  denied  April  2,  iqi^. 

1.  Evidence — exception  to  rule  that  opinions  of  witnesses  are 
not  admissible.  An  exception  to  the  rule  that  the  opinions  of  wit- 
nesses are  not  admissible  exists  in  the  case  of  expert  witnesses  tes- 
tifying upon  subjects  which  are  not  within  the  knowledge  of  all 
men  of  common  education  and  experience. 

2.  Same — witness'  opinion  at  the  time  of  the  trial  is  the  only 
one  admissible.  It  is  the  opinion  of  the  expert  witness  at  the  time 
of  the  trial  that  is  admissible  upon  direct  examination  and  not  an 
opinion  he  once  had. 

3.  Same — opinion  based  upon  mere  conjecture  is  not  proof  of  a 
fact.  An  opinion  of  a  physician  as  to  the  existence  of  an  injury 
is  not  admissible  where  his  testimony  shows  it  is  based  merely  up- 
on conjecture. 

4.  Same — when  testimony  of  physician  is  not  admissible.  Tes- 
timony by  the  physician  who  treated  the  plaintiff  at  the  time  of 
his  injury  that  "I  formed  an  opinion  that  he  might  have  a  fracture 
of  the  anterior  fossa,  which  is  above  the  eye,  *  *  *  for  the 
reason  that  the  injury  to  the  eye, — ^the  blood-shot  eye  appearance, — 
appeared  late;  *  *  *  I  could  not  have  an  absolute  opinion  on 
that  without  an  X-ray  plate  showing  that  fracture  of  the  orbital 
plate,"  is  not  admissible,  and  the  error  in  its  admission  is  not  one 
which  can  be  cured  by  a  remittitur,  as  it  is  impossible  to  say  to 
what  extent  it  influenced  the  amount  of  the  verdict. 

5.  Same — when  testimony  that  witnesses  did  not  hear  shouting 
is  not  admissible.  Testimony  by  two  witnesses,  who  were  more 
than  a  block  away  from  the  place  where  the  plaintiff  was  struck  by 
a  street  car,  that  they  did  not  hear  any  shouting  is  not  admissible ; 
but  its  admission  is  not  reversible  error,  where  it  was  subsequently 
stricken  out  and  the  jury  instructed  not  to  consider  evidence  which 
was  stricken  out.' 
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6.  Same — instructions  should  leave  the  jury  free  to  pass  upon 
credibility  of  witnesses.  On  the  trial  the  court  should  leave  the 
jury  free  to  pass  upon  the  credibility  of  witnesses  and  determine 
the  weight  to  be  given  the  testimony,  and  it  is  not  the  province 
of  the  court  to  tell  the  jury  what  evidence  is  the  strongest;  and 
while  it  may  be  proper  to  enumerate  elements  which  the  jury  may 
consider  in  weighing  the  evidence,  an  instruction  which  states  they 
"must"  or  "should"  consider  such  elements  may  be  misleading. 

Parmer,  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  John  Gibbons, 
Judge,  presiding. 

S.  S.  Page,  and  C.  LeRoy  Brown,  (Leonard  A. 
Busby,  of  counsel,)  for  plaintiff  in  error. 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Under  an  amended  declaration  the  defendant  in  error 
recovered  damages  of  $7000  in  the  circuit  court  of  Cook 
county  against  the  plaintiff  in  error  for  injuries  alleged  to 
have  been  sustained  February  i,  1908,  by  being  struck  by  a 
street  car  snow  plow.  On  appeal  from  a  judgment  of  the 
circuit  court  the  Appellate  Court  required  a  remittitur  of 
$2500  or  the  judgment  would  be  reversed  and  the  cause 
remanded.  That  amount  was  remitted  and  judgment  en- 
tered for  $4500.  The  case  has  been  brought  here  by  writ 
of  certiorari. 

Defendant  in  error  was  a  practicing  physician  about 
fifty- four  years  of  age.  On  the  evening  of  the  accident  he 
was  making  a  professional  call  on  the  south  side,  in  Chi- 
cago, after  which  he  went  to  Calumet  avenue  and  Sixty- 
ninth  street  to  board  a  street  car.  There  were  five  or  six 
inches  of  snow  on  the  ground,  and  the  evidence  tends  Jo 
show  that  it  was  at  that  time  snowing  and  blowing.     For 
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the  purpose  of  clearing  the  snow  from  the  track  and  road- 
way on  Sixty-ninth  street  plaintiff  in  error  had  attached  a 
snow  plow  rigging  to  one  of  its  old-fashioned  short  pas- 
senger cars.  The  plow  consisted  of  a  plank  about  fifte^ 
feet  long  and  eighteen  inches  wide,  the  forward  end  of 
which  was  fastened  to  the  front  trucks,  and  the  board  ex- 
tended outward  and  backward  at  such  an  angle  that  the 
outer  end  was  about  eight  or  nine  feet  outside  the  north 
rail  of  the  track,  an  iron  bar  connecting  with  the  car  serv- 
ing as  a  brace.  Four  employees  of  the  plaintiff  in  error 
company  were  upon  the  car  and  snow  plow  attachment  as- 
sisting in  its  operation, — a  motorman,  another  employee  on 
the  front  platform  with  him,  a  third  standing  on  the  snow 
plow  attachment  and  holding  on  to  the  car,  and  a  fourth 
on  the  rear  platform.  Defendant  in  error  waited  at  the 
north-west  corner  of  Sixty-ninth  street  and  Calumet  ave- 
nue for  a  passenger  car  which  would  carry  him  west  to 
State  street.  He  mistook  this  car  on  its' approach  for  a 
regular  passenger  car  and  stepped  out  into  the  way  of  the 
projecting  wing  or  snow  plow.  He  was  struck  and  thrown 
down.  The  testimony  tended  to  show  that  one  of  his  col- 
lar bones  was  broken,  that  he  was  bruised  and  sustained 
injuries  about  the  head.  The  theory  of  the  amended  dec- 
laration was  that  the  employees  of  plaintiff  in  error  had  an 
opportunity  to  see  defendant  in  error  on  the  street,  exposed 
to  danger,  and  neglected  to  warn  him  of  the  danger,  and 
also  failed  to  stop  the  car  in  time  to  avoid  the  injury. 

The  testimony  of  the  employees  of  plaintiff  in  error  on 
the  car  tends  to  show  that  the  car  was  approaching  from 
the  east  at  a  slow  rate  of  speed,  averaging  about  five  miles 
per  hour,  and  as  it  neared  Calumet  avenue,  throwing  the 
snow  to  the  west  and  north-west  nearly  to  the  curb,  de- 
fendant in  error  was  seen  coming  from  the  north  on  the 
west  side  of  Calumet  avenue;  that  when  he  reached  the 
north  side  of  Sixty-ninth  street  he  slowed  up  in  his  walk 
if  he  did  not  entirely  come  to  a  stop;   that  the  motorman 
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slowed  up  the  car  in  order  to  see  what  defendant  in  error 
intended  to  do,  at  the  same  time  striking  the  bell  three  or 
four  times  and  shouting  to  defendant  in  error  to  look  out ; 
that  thereupon  the  speed  of  the  car  was  increased;  that 
when  its  front  end  was  even  with  the  cross-walk  the  other 
employee  on  the  front  end  shouted  to  defendant  in  error  to 
look  out,  and  at  the  same  time  the  man  standing  on  the 
plow,  on  the  north  side  of  the  car,  "hollered"  out  to  him; 
that  the  car  was  stopped  just  after  the  snow  plow  attach- 
ment reached  the  defendant  in  error. 

The  evidence  of  defendant  in  error  was  to  the  effect 
that  when  he  reached  Sixty-ninth  street  from  the  north,  on 
Calumet  avenue,  there  was  no  car  in  sight  and  he  stood 
there,  waiting,  two  or  three  minutes;  that  he  saw  a  car 
coming  from  the  east  when  it  was  two  blocks  away;  that 
when  it  was  about  fifty  feet  distant  he  stepped  from  the 
sidewalk  into  the  street  toward  the  west-bound  track ;  that 
the  car  had  the  appearance  of  an  ordinary  street  car  as  it 
came  toward  him ;  that  nothing  about  it,  either  as  to  noise 
or  outside  appearances,  indicated  to  the  contrary ;  that  he 
walked  about  six  or  eight  feet  from  the  curb,  where  he 
waved  his  hand  for  the  car  to  stop;  that  he  did  not  dis- 
cover that  it  was  not  an  ordinary  street  car  until  the  front 
part  of  the  car  was  opposite  him,  at  which  time  he  saw  the 
man  standing  on  the  plank,  with  his  head  inside  the  car 
through  an  open  window;  that  he  thereupon  attempted  to 
get  out  of  the  way  of  the  plank  by  jumping;  that  no  one 
shouted  or  called  to  him  or  gave  him  any  warning,  nor 
was  there  any  ringing  of  the  bell  before  he  was  struck  by 
the  board ;  that  he  had  nothing  over  his  ears ;  that  he  had 
never  seen  a  snow  plow  of  that  kind  before. 

The  four  employees  of  plaintiff  in  error  and  defendant 
in  error  himself  were  the  only  eye-witnesses  of  the  acci- 
dent. The  evidence  on  the  question  of  negligence,  while 
conflicting,  warranted  submitting  the  case  to  the  jury. 
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It  is  first  urged  that  error  was  committed  in  the  ad- 
mission of  evidence.  Dr.  Ferg^on,  a  friend  of  defendant 
in  error,  examined  him  on  the  night  of  the  injury  and  at- 
tended him  during  the  four  days  he  remained  at  the  hos- 
pital. He  stated  somewhat  fully  the  symptoms  and  history 
of  the  case.  He  testified,  among  other  things,  that  he  dis- 
covered that  defendant  in  error  had  a  bruise  on  the  left  side 
of  the  face,  and  that  in  about  three  days  the  left  eyeball 
became  blood-shot  and  a  swelling  developed  behind  the  ear 
in  the  occipital  region, — not  at  the  base  but  completely  be- 
hind the  brain;  that  he  complained  about  his  eyesight  be- 
ing impaired  and  that  he  could  not  hear  in  the  left  ear. 
The  doctor  was  then  asked  by  counsel  for  defendant  in  er- 
ror, "Have  you  any  opinion,  as  a  medical  man,  as  to  the 
cause  of  the  conditions  you  have  described  in  the  eye  and 
the  other  conditions  you  have  described?"  After  an  objec- 
tion to  this  question,  and  before  he  answered,  he  was  asked 
the  question,  "Have  you  any  opinion,  as  a  medical  man,  as 
to  what  the  symptoms  indicate?"  Objections  were  made 
to  this  question,  which  were  overruled,  and  he  answered, 
"Yes,  sir."  He  was  then  asked,  "What  is  your  opinion?" 
to  which  question  objections  were  again  made  and  over- 
ruled. His  answer  was:  "My  opinion  of  the  swelling 
behind  the  ear  was  a  local  bruising, — just  a  local  direct 
injury;  I  formed  no  opinion  as  to  what  caused  his  deaf- 
ness ;  I  was  of  the  opinion,  because  of  the  blood-shot  con- 
dition— ' — "  At  this  point  objections  were  made,  counsel 
for  plaintiff  in  error  saying :  "He  says  now  he  formed  an 
opinion ;  he  is  not  answering  the  question  put  here ;  he  is 
going  back  to  another  time."  The  objection  was  overruled 
and  he  was  told  to  finish  his  answer,  when  he  continued: 
"I  formed  the  opinion  that  he  might  have  a  fracture  of 
the  anterior  fossa,  which  is  above  the  eye, — a  fracture  of 
the  bone, — for  the  reascm  that  the  injury  to  the  eye, — the 
blood-shot  eye  appearance, — ^appeared  late;  it  did  not  ap- 
pear immediately,  as  it  does  after  a  direct  blow;    it  ap- 
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peared  between  the  third  and  fourth  day."  After  certain 
discussion  between  counsel  he  continued,  "I  could  not  have 
an  absolute  opinion  on  that  without  an  X-ray  plate  show- 
ing that  fracture  of  the  orbital  plate."  Thereupon  counsel 
for  plaintiff  in  error  moved  to  strike  out  the  answer  about 
the  eye  and  as  to  his  opinion  what  might  have  been,  as 
incompetent,  irrelevant  and  immaterial  and  not  based  on 
proper  evidence.  This  objection  was  overruled  and  the  evi- 
dence permitted  to  stay  in  the  record.  It  is  objected  that 
this  evidence  was  inadmissible  because  the  witness  did  not 
state  what  his  opinion  was  at  the  time  he  testified  but 
the  opinion  he  had  foniied  a  few  days  after  the  accident. 
Counsel  for  the  defendant  in  error  insist  that,  reading  the 
entire  testimony  together,  it  is  clear  that  the  witness  was 
giving  his  opinion,  at  the  time  he  was  testifying,  as  to 
what  the  symptoms  he  testified  about  indicated.  With  this 
we  cannot  agree.  The  witness'  opinion  at  the  time  of  the 
trial  was  the  only  opinion  evidence  which  he  could  prop- 
erly give  on  direct  examination.  The  objection  made  by 
counsel  for  plaintiff  in  error  clearly  pointed  out  that  the 
answer  of  the  witness-  was  defective  in  this  regard.  For 
this  reason,  if  for  no  other,  the  answer  should  have  been 
stricken,  and  if  the  evidence  was  admissible  the  witness 
should  have  stated  the  opinion  he  then  had  as  to  what  these 
symptoms  indicated  and  not  what  opinion  he  formed  long 
previous. 

We  might  not  be  disposed  to  reverse  for  this  error 
alone.  There  is,  however,  a  more  serious  objection  to  the 
admission  of  this  testimony.  It  is,  that  the  evidence  was 
clearly  speculative  and  therefore  not  competent.  The  gen- 
eral rule  is  that  witnesses  should  testify  to  facts  and  not 
to  opinions,  (i  Elliott  on  Evidence,  sec  671.)  The  opin- 
ions of  witnesses  are,  in  general,  irrelevant.  A  learned 
writer  on  evidence  has  said  that  if  it  were  the  rule  "that 
witnesses  might  be  allowed  to  state  not  only  those  mat- 
ters of  fact  about  which  they  are  supposed  to  have  knowl- 
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edge  but  also  the  opinions  they  might  entertain  about  the 
faxrts  in  issue,  the  administration  of  justice  would  become 
little  less  than  a  farce."     (Jones  on  Evidence, — 2d  ed. — 
sec.  359.)     To  this  general  rule  there  are,  however,  im- 
portant exceptions.     One  of  the  most  important  is  found 
in  cases  in  which  the  opinions  of  experts  are  received  in 
evidence.     Evidence  of  this  character  is  usually  held  ad- 
missible upon  subjects  that  are  not  within  the  knowledge 
of  all  men  of  common  education  and  experience.     (Yar- 
ber  V.  Chicago  and  Alton  Railway  Co.  235  111.  589,  and 
cases  cited.)     Opinion  evidence  is  said  to  be  admissible, 
from  necessity,  as  the  best  evidence,  under  certain  circum- 
stances, possible  to  be  obtained,     (i  Elliott  on  Evidence, 
sec.  675;    12  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 422, 
and  cases  cited.)     In  many  cases  where  the  subjects  un- 
der investigation  are  wholly  unfamiliar  to  the  jury,  if  ex- 
pert testimony  were  rejected  there  could  be  no  adequate 
way  of  arriving  at  a  satisfactory  conclusion.     Because  of 
this,  "courts  have  adopted  the  rule  of  admitting  the  opin- 
ions of  witnesses  whenever  the  subject  matter  of  inquiry 
is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it  without 
such  assistance."    (Jones  on  Evidence, — 2d  ed. — ^sec.  367.) 
While  it  is  often  difficult  to  draw  the  line  between  legiti- 
mate inference  and  bare  conjecture,  only  such  inferences 
may  be  drawn  as  are  rational  and  natiu-al.     (14  Ency.  of 
Evidence,  99,  and  cases  cited.)    Mere  surmise  or  conjecture 
is  never  regarded  as  proof  of  a  fact  and  the  jury  will  not 
be  allowed  to  base  a  verdict  thereon.     (14  Ency.  of  Evi- 
dence, 76,  and  cases  cited.)    No  one  is  permitted  to  testify 
to  what  he  has  never  learned,  whether  it  be  ordinary  or 
scientific  facts.     {Elliott  v.  VanBuren,  33  Mich.  49.)     If 
a  witness  has  not  sufficient  and  adequate  means  of  knowl- 
edge his  evidence  should  not  be  considered.     (Starkie  on 
Evidence, — loth  Am.  ed. — 172.)     A  surgeon  may  testify 
as  to  the  nature  of  a  wound  and  as  to  the  effects  or  con- 
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sequences  which  may  be  reasonably  e>?pected  to  happen, — 
not  merely  speculative  or  possible,  (i  Wharton  on  Evi- 
dence, sec.  441;  Jones  on  Evidence, — 2d  ed. — sec.  378; 
12  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^447,  and  cases 
cited.)  If  it  form  a  proper  basis  for  recovery  it  is  neces- 
sary that  the  consequences  relied  on  must  be  reasonably  cer- 
tain to  result.  They  cannot  be  purely  speculative.  {Lauth 
v.  Chicago  Union  Traction  Co.  244  111.  244,  and  cases  cited ; 
Murphy  v.  Boston  and  Albany  Railroad  Co,  167  Mass.  63.) 
That  Dr.  Ferguson  wished  to  have  it  understood  that  his 
testimony  as  to  the  fracture  of  the  skull  was  based  upon 
conjecture  and  was  not  a  positive  opinion  is  manifest  from 
reading  his  entire  testimony.  Counsel  for  defendant  in  er- 
ror must  have  so  understood  it,  for  he  asked  Dr.  Ferguson, 
in  referring  to  an  optic  nerve  about  which  he  had  been  tes- 
tifying, "How  close  does  it  pass  to  this  point  where  you 
suspected  there  might  be  a  fracture?"  And  when  answer- 
ing the  question,  "You  are  not  telling  either  the  court  or 
the  jury  here  that  this  man  did  have  a  fracture  of  the 
frontal  bone,  are  you?"  the  witness  said,  "No."  If  this 
physician  had  testified  that  from  his  experience  in  such 
matters  his  judgment  was  that  there  was  a  fracture  of  the 
frontal  bone,  such  evidence,  under  the  authorities,  might 
have  been  admissible,  but  when  the  testimony  showed  that 
his  opinion  was  based  on  a  mere  conjecture  it  was  not  ad- 
missible. What  effect  this  speculative,  conjectural  testi- 
mony had  on  the  jury  it  is  impossible  to  state.  Defendant 
in  error  was  a  physician  and  was  insured  in  two  accident 
companies  providing  for  indemnity  for  both  complete  and 
partial  disability.  He  was  willing  to  settle  with  one  of  the 
companies  on  the  basis  of  seven  weeks'  disability  and  with 
the  other  on  ten  weeks.  Everyone  particularly  dreads  in- 
juries to  the  skull.  The  jury  brought  in  a  verdict  of  $7000. 
The  Appellate  Court,  after  considering  the  evidence  as  to 
the  extent  of  the  injury,  required  a  remittitur  of  $2500.  It 
may  be  that  this  improper  evidence  accounted  for  a  large 
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part  of  the  verdict.  Such  an  error  in  the  admission  of 
evidence  is  not  susceptible  of  computation,  and  even  a  re- 
fnittitur  cannot  cure  it.  Lauth  v.  Chicago  Union  Traction 
Co.  supra;  Chicago  City  Railway  Co.  v.  Henry,  218  111. 
92;  Shaughnessy  v.  Holt,  236  id.  485. 

Counsel  for  plaintiff  in  error  further  contend  that  the 
court  erred  in  admitting  the  testimony  of  two  witnesses  as 
to  what  they  heard  and  saw  near  where  the  accident  oc- 
curred. Vernon  avenue  is  two  blocks  east  of  Calumet  ave- 
nue. These  two  witnesses  were  walking  north  on  Vernon 
avenue,  something  less  than  one  hundred  feet  south  of 
Sixty-ninth  street,  when  this  car  with  the  snow  plow  at- 
tachment passed  west  on  the  latter  street.  They  testified 
that  when  the  car  passed  Vernon  avenue  it  looked  no  differ- 
ent from  an  ordinary  street  car;  that  on  reaching  Sixty- 
ninth  street  they  turned  west,  and  after  they  had  gone 
about  a  half  block  they  saw  a  car  stop  at  Calumet  avenue 
but  did  not  hear  any  shouting  at  or  about  that  time.  The 
latter  portion  of  this  testimony  was  afterward  stricken  out 
on  motion  of  counsel  for  defendant  in  error.  It  is  most 
earnestly  insisted  that  this  evidence  was  not  admissible  and 
that  the  striking  out  of  a  certain  part  did  not  cure  the  er- 
ror in  admitting  it,  as  the  evidence  as  to  no  shouting  was 
purely  negative  in  character.  Whether  evidence  of  this 
character  be  admis|ible  depends  largely,  if  not  entirely,  upon 
the  circumstances  of  each  case.  Had  these  two  witnesses 
been  on  Sixty-ninth  street,  within  fifty  or  one  hundred  feet 
of  the  place  of  the  accident,  without  question  such  evidence 
would  have  been  admissible.  We  are  disposed  to  hold,  in 
view  of  the  surrounding  circumstances  as  testified  to  in  this 
record,  the  evidence  as  to  not  hearing  any  shouting  was 
not  admissible,  as  they  were  more  than  a  block  away  from 
the  place  of  the  accident.  The  court  instructed  the  jury 
that  they  should  not  consider  evidence  that  had  been  stricken 
out.  We  do  not  consider  that  in  this  state  of  the  record 
the  court  committed  reversible  error  in  first  admitting  it. 
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In  this  connection  it  is  further  urged  that  the  witnesses 
should  not  have  been  permitted  to  testify  that  when  the 
car  passed  them  it  had  the  appearance  of  an  ordinary  pas- 
senger car,  as  the  snow  plow  attachment  was  shown  by  the 
evidence  to  have  been  on  the  opposite  side  of  the  car  from 
that  from  which  they  were  approaching.  This  part  of  their 
evidence  was  unimportant.  We  do  not  think  the  jury  were 
misled  thereby. 

It  is  further  objected  that  the  court  erred  in  giving  in- 
struction 36  for  the  defendant  in  error.  That  instruction 
reads,  in  part,  as  follows :  "The  preponderance  of  evidence 
in  a  case  is  not,  alone,  determined  by  the  number  of  wit- 
nesses testifying  to  a  particular  fact  or  state  of  facts.  In 
determining  upon  which  side  the  preponderance  of  evidence 
is,  the  jury  should  also  take  into  consideration,  so  far  as 
shown  by  the  evidence,  the  opportunities  of  the  several 
witnesses  for  seeing  or  knowing  the  things  about  which 
they  testify,"  etc.  Then  follows  an  enumeration  of  cer- 
tain matters  proper  to  be  considered  by  the  jury  in  deciding 
as  to  the  preponderance.  It  is  insisted  that  this  instruction 
is  misleading  because,  it  is  argued,  it  is  not  always  true 
that  the  preponderance  of  the  evidence  does  not  consist, 
alone,  in  the  number  of  witnesses  on  each  side;  that  where 
witnesses  appear  to  be  of  equal  credit  and  there  being  noth- 
ing else  to  impeach  or  contradict  their  ^stimony,  the  num- 
ber of  witnesses  testifying  on  either  side  might  be,  and  in 
many  cases  ought  to  be,  a  controlling  factor.  It  is  further 
insisted  that  the  instruction  is  wrong  because  it  uses  the 
word  "should*'  instead  of  "might"  or  "may."  This  court 
has  refused  to  reverse  because  of  the  giving  of  instructions 
substantially  like  the  one  here  in  question.  (Meyer  v. 
Mead,  83  111.  19;  Chenoweth  v.  Burr,  242  id.  312,  and  cases 
cited.)  While  it  may  be  proper  to  enumerate  elements 
which  the  jury  may  consider,  an  instruction  which  tells 
them  they  "must"  or  "should"  consider  is  liable  to  be  mis- 
leading.    (Chicago  Union  Traction  Co,  v.  Hampe^  228  III, 
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346.)  On  the  trial  of  the  case  the  court  should  leave 
the  jury  perfectly  free  and  untrammeled  to  pass  upon  the 
credibility  of  the  witnesses,  determining  for  themselves  the 
weight  to  be  given  to  the  testimony.  (Otnter  v.  People,  76 
111.  149.)  It  is  not  the  province  of  the  court  to  tell  the 
jury  in  any  case  what  evidence  is  the  strongest.  (Rock- 
wood  V.  Poundsfone,  38  111.  199.)  It  is  the  peculiar  pro- 
vince of  the  jury  to  weigh  the  evidence  and  determine  for 
themselves  its  weight.  Their  privilege  in  that  regard  should 
not  be  interfered  with  by  the  court.  {Louisville,  New  Al- 
bany and  Chicago  Railway  Co.  v.  Shires,  108  111.  617;  Chi- 
cago and  Alton  Railroad  Co,  v.  Robinson,  106  id.  142.) 
We  do  not  consider  that  the  giving  of  this  instruction  on 
this  record  was  reversible  error,  but  instructions  of  this 
character  should  not  limit,  in  any  case,  the  jury  to  the  con- 
sideration of  matters  particularly  and  specifically  mentioned 
and  pointed  out  in  the  instruction. 

The  evidence  as  to  the  negligence  of  plaintiff  in  error 
was  very  conflicting.  Under  such  circumstances  the  court 
should  have  exercised  great  care  as  to  its  rulings  on  the 
admission  and  exclusion  of  evidence.  Furthermore,  as  we 
have  already  stated,  the  Appellate  Court  considered  the  ver- 
dict of  the  jury  excessive  and  required  a  retmtfitur.  On 
this  state  of  the  record  we  can  reach  no  other  conclusion 
than  that  the  admission  of  the  incompetent  testimony  of 
Dr.  Ferguson  with  reference  to  the  possibility  of  a  fracture 
of  defendant  in  error's  skull  amounted  to  reversible  error. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  cause  remanded  to  the  circuit  court. 

Reversed  and  remanded. 

Mr.  Justice  Farmer,  dissenting. 
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John  W.  Moi^ohon  et  al.  Appellants,  vs,  Peter  Cashin 
et  al.  Appeljees. 

Opinion  Hied  February  20,  ipij — Rehearing  denied  April  3,  ipij. 

1.  Drainage — order  overruling  objections  to  a  petition  to  form 
district  is  not  res  judicata.  An  order  overruling  objections  to  a 
petition  to  form  a  district  under  section  "^6  of  the  Farm  Drainage 
act  and  appointing  commissioners  is  merely  interlocutory,  and  does 
not  bar  the  hearing,  on  the  report  of  the  commissioners,  of  the 
objection  that  the  ditches  and  drains  are  not  a  continuous  line  of 
drains  constructed  by  voluntary  action  of  the  land  owners,  even 
though  such  objection  was  included  in  those  overruled  when  the 
court  took  jurisdiction  of  the  petition  and  appointed  commissioners. 

2.  Same — what  must  be  shown  to  authorize  organization  of  dis- 
trict under  section  76  of  the  Farm  Drainage  act.  To  authorize  the 
organization  of  a  district  under  section  y6  of  the  Farm  Drainage 
act  it  is  incumbent  upon  the  petitioners  to  prove  that  ditches  form- 
ing a  continuous  line  or  line  and  branches  have  been  constructed 
by  voluntary  action  of  the  adjoining  land  owners. 

3.  Same — ditches  must  be  artificial  to  authorize  organization  of 
district  under  section  yd.  To  authorize  the  organization  of  a  dis- 
trict under  section  y6  of  the  Farm  Drainage  act  the  ditches  must 
be  of  artificial  construction,  and  it  is  not  sufficient  that  owners  have 
drained  their  lands  by  connecting  their  tile  drains  or  open  ditches 
with  a  natural  stream  or  water-course  running  through  the  lands. 

4.  Same — what  finding  in  order  dismissing  petition  to  form  dis- 
trict is  proper.  A  finding  that  the  land  owners  have  not  by  vol- 
untary action  constructed  ditches  which  form  a  continuous  line  is, 
when  based  upon  the  evidence,  a  proper  finding  upon  which  to  base 
an  order  dismissing  a  petition  to  form  a  district  under  section  76 
of  the  Farm  Drainage  act,  and  such  order  will  bar  the  filing  of 
another  petition  under  said  section  under  the  same  conditions. 

5.  Same — what  finding  will  not  bar  all  attempt  to  organize  a 
drainage  district.  A  finding  in  an  order  dismissing  a  petition  to 
form  a  district  under  section  76  of  the  Farm  Drainage  act,  that  the 
estimated  cost  of  the  work  will  exceed  the  benefits,  does  not  oper- 
ate as  a  bar  to  the  organization  of  the  lands  into  a  drainage  district 
under  some  other  section  of  the  statute  applicable  to  the  conditions 
shown  to  exist. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 
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Taylor  &  Taylor,  for  appellants. 

John  E.  Hogan,  and  George  T.  Wallace,  for  ap- 
pellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  October  i6,  191 1,  fifteen  land  owners  filed  their  pe- 
tition in  the  county  court  of  Christian  county,  under  sec- 
tion 76  of  an  act  entitled  "An  act  to  provide  for  drainage 
for  agricultural  and  sanitary  purposes,  and  to  repeal  cer- 
tain acts  therein  named,"  approved  June  27,  1885,  com- 
monly known  as  the  Farm  Drainage  act,  for  the  formation 
of  a  drainage  district  to  include  the  lands  therein  described 
as  interested  in  maintaining  ditches  which  it  was  alleged 
had  been  constructed  by  voluntary  action  of  adjoining  land 
owners  and  formed  a  continuous  line  and  branches.  The 
county  court  fixed  the  time  for  the  hearing  on  the  petition 
and  the  notices  were  given  as  required  by  the  Farm  Drain- 
age act.  On  the  hearing  a  large  number  of  objectors  filed 
written  objections  to  the  petition.  Among  the  points  raised 
by  the  objections  was  the  one  that  the  lands  described  had 
not  been  connected  by  ditches  and  drains  which  form  a  con- 
tinuous line  and  branches  constructed  by  voluntary  action 
of  adjoining  land  owners.  The  court  overruled  each  of  the 
objections,  found  that  the  petition  was  in  due  form  under 
section  76  and  that  it  had  jurisdiction,  appointed  three  com- 
missioners and  directed  them  to  proceed  in  accordance  with 
the  statute,  and  fixed  the  time  for  the  filing  of  their  report. 
The  commissioners  reported,  excluding  some  lands  included 
in  the  petition  and  including  others  not  therein  mentioned, 
and  recommended  that  said  lands,  consisting  of  a  little  less 
than  five  thousand  acres,  be  organized  into  a  special  drain- 
age district.  The  district  as  recommended  was  six  and  one- 
half  miles  in  length  and  of  an  average  width  of  about  one 
mile.  It  included  lands  lying  in  four  townships  and  in  the 
three  counties  of  Christian,  Montgomery  and  Sangamon, 
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the  major  portion  being  in  Christian  county.  By  their  re- 
port the  commissioners  recommended  a  plan  of  improve- 
ment at  an  estimated  cost  of  $37,500.  To  this  report  Peter 
Cashin  and  the  other  appellees  herein  filed  twenty-one  writ- 
ten objections,  to  which  there  were  later  added,  by  permis- 
sion of  the  court,  two  further  objections.  Upon  motion  of 
John  W.  Molohon  and  the  other  appellants  objections  num- 
bered from  I  to  10,  inclusive,  (except  No.  7,)  and  from 
16  to  21,  inclusive,  (except  No.  20,)  were  stricken,  the 
ground  of  the  motion  being,  that  these  objections  attempted 
to  put  in  issue  matters  not  material  or  relevant  and  matters 
which  had  been  heard  and  determined  by  the  court  on  the 
hearing  on  the  petition.  The  hearing  then  proceeded  upon 
the  remaining  objections,  and  after  all  the  evidence  had 
been  presented,  including  the  examination  of  a  large  num- 
ber of  witnesses,  the  court  entered  an  order  finding  that 
the  cost  of  the  proposed  work  would  exceed  the  benefits  de- 
rived therefrom  and  that  the  ditch  and  drains  in  question 
are  not  a  continuous  line  of  drains  constructed  by  the  vol- 
untary action  of  adjoining  land  owners,  and  ordering  that 
the  petition  be  dismissed  at  the  cost  of  the  petitioners. 
From  that  order  this  appeal  has  been  perfected. 

It  is  first  contended  on  the  part  of  appellants  that  it  is 
improper  to  base  an  order  dismissing  the  petition  upon  the 
finding  that  the  ditch  and  drains  are  not  a  continuous  line 
of  drains  constructed  by  the  voluntary  action  of  the  land 
owners,  for  the  reason  that  that  matter  was  presented  on 
the  first  hearing  by  written  objections  filed  to  the  petition, 
and  that  the  order  of  the  court  overruling  those  objections 
was  res  judicata  of  that  question  on  the  hearing  of  objec- 
tions to  the  commissioners'  report.  The  order  entered  on 
the  hearing  of  objections  to  the  petition  was  merely  in- 
terlocutory and  was  not  appealable.  Whether  the  owners 
of  these  lands  had  by  voluntary  action  constructed  ditches 
which  formed  a  continuous  line  or  line  and  branches  was 
a  jurisdictional  question,  and  if  it  appeared  to  the  court, 
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at  any  time  before  the  entry  of  the  final  order  organizing 
the  district,  that  ditches  forming  a  continuous  line  or  line 
and  branches  had  not  been  constructed  by  voluntary  action 
of  the  adjoining  land  owners,  it  would  become  the  duty  of 
the  court  to  dismiss  the  petition.  The  Farm  Drainage  act, 
by  section  52,  provides  that  on  the  hearing  on  the  report  of 
the  commissioners  any  owner  of  land  in  the  proposed  dis- 
trict may  appear  "and  be  heard  upon  any  and  all  questions, 
matters  and  things  touching  said  report  and  the  organiza- 
tion of  said  district."  The  fourteenth  objection  of  appel- 
lees to  the  report  of  the  commissioners,  to  which  no  ob- 
jection or  motion  to  strike  was  made,  is  as  follows :  "The 
district  proposed  to  be  organized  is  not  now,  and  never  has 
been,  a  continuous  line  of  constructed  drain,  consisting  of 
main  or  of  main  and  branches,  as  provided  by  statute."  A 
great  deal  of  testimony  was  offered  on  both  sides  on  the 
question  whether  ditches  forming  a  continuous  line  or  line 
and  branches  had  been  constructed  by  the  voluntary  action 
of  the  land  owners  in  the  proposed  district.  The  court  did 
not  err  in  considering  that  matter  on  this  hearing. 

A  number  of  other  questions  are  presented  by  the  as- 
signments of  error,  but  in  the  view  we  take  it  will  not  be 
necessary  to  discuss  all  of  them. 

Said  section  76  of  the  Farm  Drainage  act  is  as  follows : 
"Where  two  or  more  parties  owning  adjoining  lands  which 
require  a  system  of  combined  drainage,  have  by  voluntary 
action  constnicted  ditches  which  form  a  continuous  line, 
or  line  and  branches,  the  several  parties  shall  be  liable  for 
their  just  proportion  of  such  repairs  and  improvements  as 
may  be  needed  therefor,  the  amount  to  be  determined  as 
near  as  may  be  on  the  same  principle  as  if  these  ditches 
were  in  an  organized  district.  Whenever  such  repairs  and 
improvements  are  not  made  by  voluntary  agreement,  any 
one  or  more  owning  parts  of  such  ditch  shall  be  competent 
to  petition  for  the  formation  of  a  drainage  district  to  in- 
clude the  lands  interested  in  maintaining  these  ditches.  The 
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petitioner  or  petitioners  for  the  formation  of  such  district 
must  show  to  the  satisfaction  of  the  court  that  his  or  their 
land  is  damaged  through  the  lack  of  proper  repairs  or  im- 
provements to  said  ditch  or  drain.  The  form  of  proced- 
ure and  the  conditions  heretofore  prescribed  in  this  act 
shall  be  observed  as  near  as  practicable;  but  the  ditches 
shall  be  taken  as  a  dedication  of  the  right  of  way,  and 
their  construction  and  joining  as  the  consent  of  the  several 
I>arties  to  be  united  in  a  drainage  district.  These  ditches, 
if  open,  shall  be  made  tile  drains  when  practicable," 

This  section  constitutes  the  sole  authority  for  the  for- 
mation of  the  proposed  district,  and  it  was  incumbent  upon 
the  petitioners  to  show  that  the  conditions  there  prescribed 
existed.  Unless  it  appeared  that  ditches  forming  a  con- 
tinuous line  or  line  and  branches  had  been  constructed  by 
voluntary  action  of  the  adjoining  land  owners,  such  a  dis- 
trict as  is  contemplated  by  this  section  of  the  statute  could 
not  be  formed  or  organized.  The  great  preponderance  of 
the  evidence  is  that  the  drain  referred  to  in  the  petition 
and  in  the  report  of  the  commissioners  as  the  main  ditch, 
and  which  extends  throughout  the  length  of  the  proposed 
district  and  approximately  in  the  center  thereof,  is,  and 
always  has  been,  a  natural  stream  or  water-course,  known 
since  the  time  that  section  was  first  settled,  as  Clear  creek. 
While  it  is  apparent  from  the  testimony  that  ditches  have 
been  constructed  to  divert  the  natural  course  of  portions  of 
this  stream  for  the  purpose  of  straightening  and  otherwise 
improving  it,  it  appears  clearly  that  a  great  portion  of  it  is 
in  its  natural  state  and  has  never  been  changed  by  any  ar- 
tificial means.  Some  of  the  witnesses  testified  that  they 
had  known  this  stream  before  any  of  the  lands  bordering 
upon  it  had  been  settled,  broken  up  or  improved  in  any 
way,  and  that  this  stream  or  water-course  was  there  at  that 
time  just  as  it  exists  now,  and  was  known  as  Clear  creek. 
It  is  undisputed  that  a  large  proportion  of  the  lands  in  this 
district  have  been  drained  by  connecting  tile  or  open  ditches 
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with  this  stream,  and  it  is  upon  the  theory  that  this  stream 
constitutes  a  main  ditch  or  common  outlet  for  all  the  lat- 
eral ditches  that  appellants  petitioned  to  have  the  district 
formed.  Section  76  does  not  authorize  the  formation  of  a 
district  by  user  under  such  circumstances.  It  is  only  in 
cases  where  the  complete  system  of  drainage  voluntarily 
constructed  consists  of  artificial  ditches  constituting  a  con- 
tinuous line  or  line  and  branches  that  this  section  authorizes 
the  formation  of  a  drainage  district.  A  stream  or  water- 
course still  in  a  state  of  nature  cannot  be  described  or  con- 
sidered as  a  ditch  constructed  by  the  voluntary  action  of 
adjoining  land  owners;  nor  is  the  situation  at  all  altered 
by  reason  of  the  fact  that  the  adjoining  land  owners  may 
have  drained  their  lands  by  connecting  their  tile  or  open 
ditches  with  such  natural  stream  or  water-course. 

Appellants  complain  of  the  findings  made  by  the  county 
court  in  the  order  dismissing  the  petition,  on  the  ground 
that  they  are  not  a  proper  part  of  the  order  and  will  operate 
as  a  bar  to  the  filing  of  another  petition  in  the  future,  and 
insist  that  the  order  should  have  been  one  simply  dismiss- 
ing the  petition.  The  order  is  one  dismissing  the  petition, 
and  the  finding  that  the  land  owners  had  not  by  voluntary 
acticm  constructed  ditches  which  form  a  continuous  line 
being  amply  supported  by  the  evidence,  was  a  proper  find- 
ing upon  which  to  base  the  order.  This  judgment  should, 
and  will,  operate  as  a  bar  to  the  filing  of  another  petition 
imder  the  conditions  existing  at  present.  The  finding  that 
the  estimated  cost  of  the  particular  improvement  proposed 
by  the  commissioners  would  exceed  the  benefits  will  not 
bar  the  formation  of  a  drainage  district  including  or  com- 
prising these  same  lands  under  some  other  section  of  the 
statute. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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MargariST  Hathaway  et  al.  Appellees,  vs.  WiLrUAM  A. 
Cook  et  al.  Appellants. 

Opinion  filed  February  20,  ipij — Rehearing  denied  April  3,  ipi^. 

1.  Deeds — recording  of  a  deed  raises  a  presumption  of  delivery. 
The  recording  of  a  deed  raises  a  presumption  of  delivery,  but  such 
presumption  is  not  conclusive  and  may  be  rebutted  by  proof. 

2.  Same — parol  evidence  is  admissible  to  show  intention  of  the 
parties  concerning  delivery.  Delivery  of  a  deed  is  essential  to  its 
complete  execution,  but  the  question  of  delivery  is  largely  a  mat- 
ter of  intention,  and  for  the  purpose  of  showing  such  intention  pa- 
rol evidence  is  admissible. 

3.  Same — when  deed  is  a  present  grant  of  a  future  estate.  A 
deed  containing  a  provision  that  it  is  not  to  take  effect  until  after 
the  death  of  the  grantor  will  be  sustained  as  a  present  grant  of  a 
future  estate  if  the  deed  has  actually  been  delivered  to  the  grantee 
in  the  lifetime  of  the  grantor. 

4.  Same — fact  that  deed  is  found  in  grantee's  possession  raises 
a  strong  presumption  of  delivery.  The  fact  that  a  duly  executed 
deed  is  found  in  the  possession  of  the  grantee  raises  a  strong  pre- 
sumption that  it  has  been  delivered,  and  such  presumption  can  only 
be  overcome  by  clear  and  convincing  evidence. 

5.  Homestead — husband  must  join  wife  in  deed  to  him  though 
she  reserves  life  estate.  A  deed  to  homestead  premises  from  the 
wife  to  the  husband  must  be  joined  in  by  the  husband  in  order  to 
pass  title  to  the  homestead  estate  even  though  the  wife  reserves  a 
life  estate  in  herself,  and  if  not  so  joined  in,  the  deed  conveys  only 
the  excess  in  value  over  the  homestead  estate,  and  the  latter  de- 
scends to  the  wife's  heirs  and  may  be  partitioned. 

6.  Appeai^s  and  errors — when  party  canHot  complain  of  in- 
competent evidence.  Where  no  objection  is  made  to  the  compe- 
tency of  an  administrator  to  testify  on  behalf  of  the  complainants 
and  most  of  the  incompetent  evidence  given  by  him  is  drawn  out, 
on  cross-examination,  by  defendants'  counsel,  the  latter  cannot,  on 
appeal,  complain  of  such  evidence. 

Appeal  from  the  Circuit  Court  of  Chanipaig^n  county; 
the  Hon.  Solon  Philbrick,  Judge,  presiding. 

Ray,  Dobbins  &  Dobbins,  (Roy  C.  Freeman,  guard- 
ian ad  litem,)  for  appellants. 
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Henry  I.  Green,  Wii^uam  G.  Pai^mer,  and  Frank  T. 
Carson,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  bill  filed  by  appellees  in  the  circuit  court  of 
Champaign  county  asking  to  set  aside  a  certain  deed  from 
Ann  Jane  Cook  to  Washington  Cook,  her  husband,  and  to 
partition  the  forty  acres  of  land  described  therein  among 
the  heirs  of  said  Ann  Jane  Cook.  Washington  and  Ann 
Jane  Cook  lived  together  for  many  years  on  the  land  in 
question.  It  was  conveyed  to  her  by  the  Illinois  Central 
Railroad  Company  in  1872.  On  April  12,  1884,  she  signed 
and  acknowledged  a  quit-claim  deed  to  the  forty  acres  to 
the  said  Washington  Cook,  reciting  that  it  was  made  for 
the  express  and  only  purpose  of  correcting  a  former  deed, 
which  appears  to  have  been  executed  on  August  7,  1879. 
Said  quit-claim  deed  contained  the  following  clause:  "It 
being  understood  that  this  deed  is  to  go  into  effect  upon 
the  death  of  the  grantor,  Ann  Jane  Cook."  It  was  dated 
August  7,  1879,  (the  same  as  the  erroneous  one,)  and 
acknowledged  April  12,  1884,  and  thereafter  filed  for  rec- 
ord April  25,  1884.  Mr.  and  Mrs.  Cook  continued  to  oc- 
cupy the  premises  as  their  homestead  until  their  respective 
deaths,  she  dying  January  9,  1910,  intestate,  and  he  dying 
about  a  year  later,  testate.  His  will  was  dated  in  1895, 
and  by  it  he  gave  his  wife  the  rents  and  profits  of  all  the 
real  estate  and  personal  property  during  her  lifetime,  and 
after  her  death  said  real  estate  was  to  go  to  testators  son 
William  A.  Cook  for  his  lifetime  and  then  to  said  William's 
four  children.  All  the  personal  property,  except  the  house- 
hold furniture,  was  given,  on  Mrs.  Cook's  death,  to  the 
three  daughters  of  the  testator  and  the  other  son,  George 
Cook.  Washington  Cook  appears  to  have  owned  other  real 
estate  besides  the  forty  acres  in  question.  The  will  did  not 
describe  any  particular  land.  The  evidence  was  taken  be- 
fore a  master  in  chancery,  who  reported  that  the  deed  in 
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question  was  never  delivered,  and  that  as  the  land  described 
was  a  homestead  and  the  deed  was  made  directly  between 
husband  and  wife,  said  deed  did  not  pass  title  to  the  home- 
stead even  if  delivered;  that  the  forty  acres  descended  to 
the  heirs-at-law  of  Ann  Jane  Cook,  and  that  the  deed 
should  be  set  aside  as  a  cloud  and  the  land  partitioned  as 
prayed  for  in  the  bill.  The  court  entered  a  decree  in  ac- 
cordance with  the  master's  findings. 

Appellees  contend  that  this  deed  was  never  legally  de- 
livered but  was  intended  by  the  grantor  to  be  only  in  the 
nature  of  a  testamentary  disposition  of  her  property,  to 
be  retained  by  her  until  after  her  death,  and  was  therefore 
void.  They  further  insist  that  it  was  recorded  without  her 
knowledge  and  consent.  Ernest  Lorenz  testified  that  he 
had  been  for  many  years  in  the  mercantile  business  in 
Dewey,  a  small  town  near  where  the  Cooks  lived,  being  a 
notary  public  and  about  the  only  business  man  in  the  place; 
that  he  had  also  been  sheriflf,  justice  of  the  peace,  assessor 
and  post-master;  that  Mr.  and  Mrs.  Cook  brought  the 
instrument  in  question  to  his  store,  for  acknowledgment, 
stating  that  they  wanted  the  deed  so  fixed  that  if  she  died 
first  Mr.  Cook  would  get  the  land,  and  if  he  died  first  the 
deed  was  not  to  be  good ;  that  it  was  not  to  be  recorded ; 
that  he  advised  them  that  it  would  be  better  to  put  the 
deed  in  some  person's  hands  to  hold,  suggesting  James  R. 
Wilson.  It  appears  that  it  was  not  placed  in  Mr.  Wilson's 
hands  but  was  filed  for  record  a  few  days  after  it  was 
acknowledged.  It  was  offered  in  evidence,  and  bore  on  the 
back,  in  pencil,  the  words,  "Return  this  to  Washington 
Cook,  Dewey,  111.,"  which  Mr.  Lorenz  testified  was  in  his 
handwriting  but  that  he  had  no  recollection  as  to  when  and 
how  he  placed  this  writing  on  the  deed ;  that  he  was  post- 
master at  the  time  and  frequently  addressed  letters  and  en- 
dorsed instruments  that  were  to  be  sent  to  the  recorder. 
This  deed  was  found  after  Mr.  Cook's  death  in  a  desk  in 
the  house  on  the  land  in  question.     The  key  to  this  desk 
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appears  to  have  been  kept  by  Mr.  Cook,  although  his  wife 
had  unlocked  the  desk  at  various  times  and  placed  papers 
therein.  J.  F.  Sperling,  a  tax  assessor,  testified  that  when 
he  went,  after  Mrs.  Cook's  death,  to  assess  the  property  of 
Mr.  Cook,  the  latter  said:  "Fred,  that  forty  acres  is  in 
mother's  name ;  mother  is  dead  and  gone  now,  and  I  want 
that  changed  back  to  my  name ;"  that  the  witness  replied 
that  he  did  not  have  the  authority  to  do  so.  It  is  clear 
from  the  testimony  that  what  Mr.  Cook  wanted  was  that 
the  name  be  changed  on  the  assessor's  books.  Thomas  Og- 
den,  the  tax  collector,  said  that  Mr.  Cook  told  him  that 
the  land  in  question  belonged  to  his  wife  and  three  other 
tracts  belonged  to  Mr.  Cook;  that  the  latter  usually  gave 
him  the  money  for  the  taxes;  that  he  did  not  remember 
whether  Mrs.  Cook  ever  gave  him  any.  C.  W.  Somers,  a 
neighbor,  testified  that  Mr.  Cook  told  him  the  deed  was 
made  in  his  wife's  name  to  protect  her  if  he  died  first. 
V.  A.  Birkey  stated  that  Mr.  Cook  told  him  the  forty  acres 
belonged  to  his  wife.  L.  A.  Smyers,  an  attorney,  who 
formerly  resided  at  Rantoul,  a  city  not  far  from  the  Cook 
land,  testified  that  the  deed  in  question  was  in  his  hand- 
writing but  he  did  not  recollect  definitely  the  circumstances 
as  to  its  being  drawn  up.  The  appellant  William  A.  Cook 
and  two  of  his  sisters,  who  are  appellees,  testified  before 
the  master  with  reference  to  the  deed  and  how  their  father 
and  mother  understood  its  effect.  As  William  A.  Cook 
was  executor  and  defendant  in  the  lower  court  and  his 
sisters  were  complainants,  their  testimony,  under  ordinary 
circumstances,  could  not  properly  be  considered  except  as 
to  matters  occurring  after  Mr.  Cook's  death.  (Kurd's  Stat. 
191 1,  chap.  51,  sec.  2,  p.  1156.) 

William  A.  Cook  testified,  without  any  objection  being 
made  to  his  competency,  as  to  many  matters  occurring  be- 
fore the  death  of  either  his  mother  or  his  father, — indeed, 
most  of  this  evidence  was  brought  out  on  cross-examination 
by  counsel  for  appellees.     They  cannot  now  object  to  the 
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competency  of  this  evidence.     Emerick  v.  Hileman,  177 
111.  368. 

The  recording  of  a  deed  raises  the  presumption  that  it 
has  been  delivered,  {Harshbarger  v.  Carroll,  163  111.  636,) 
but  the  recording  is  only  prima  facie  evidence  of  delivery, 
which  may  be  rebutted.  (Valter  v.  Blavka^  195  111.  610.) 
The  delivery  of  a  deed  is  an  essential  part  of  its  complete 
execution  and  is  almost  wholly  a  matter  of  intention.  For 
the  purpose  of  showing  intention  parol  evidence  is  admis- 
sible. Where  a  deed  has  been  actually  delivered  to  the 
grantee  in  the  lifetime  of  the  grantor,  even  though  it  con- 
tains a  provision  that  it  is  not  to  take  effect  until  the  gran- 
tor's death,  it  will  be  sustained  as  a  present  grant  of  a 
future  interest.  {Noble  v.  Fickes,  230  111.  594;  Shackelton 
V.  Sebree,  86  id.  616.)  A  duly  executed  deed  found  in  the 
hands  of  the  grantee  raises  a  strong  implication  that  it  has 
been  delivered,  and  only  clear  and  convincing  evidence  can 
overcome  that  presumption.  {Potter  v.  Barringer,  236  111. 
224.)  It  is  evident  from  this  record  that  not  only  was 
the  deed  recorded,  but  that  it  was  in  the  possession  of 
Mr.  Cook  before  his  wife's  death.  Moreover,  if  this  deed 
was  in  Mrs.  Cook's  possession  for  so  long  a  time  after  it 
was  recorded,  as  contended  by  appellees,  there  is  no  rea- 
sonable explanation  as  to  why  she  did  not  take  steps  to 
have  the  matter  rectified,  as  she  naturally  would  if  the 
deed  had  been  recorded  without  her  consent  or  subsequent 
ratification.  The  testimony  of  Mr.  Lorenz,  which  is  the 
only  competent  direct  testimony  in  the  record  supporting 
the  contention  of  appellees  that  the  deed  was  not  to  be 
delivered  or  recorded,  is,  in  effect,  that  he  advised  Mr. 
and  Mrs.  Cook  to  leave  the  deed  with  Mr.  Wilson,  which 
course,  if  followed,  would  have  resulted  in  a  delivery  in 
escrow  and  would  have  placed  the  deed  beyond  the  control 
of  Mrs.  Cook.  Even  from  this  testimony  it  seems  it  was 
the  intention  of  Mrs.  Cook,  when  she  acknowledged  the 
deed,  that  it  was  at  that  time  to  be  effectually  delivered. 
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It  is  difficult  to  escape  the  conclusion,  after  an  examination 
of  the  photograph  of  the  back  of  the  deed  appearing  in 
the  record,  in  connection  with  Mr.  Lorenz's  testimony,  that 
the  latter  placed  the  words  on  the  back  of  the  deed  at  the 
request  of  Mr.  and  Mrs.  Cook  before  the  instrument  was 
recorded  as  a  direction  for  its  return  after  recording,  and 
that  it  was  then  mailed  to  the  recorder.  The  theory  of 
appellees  is  that  this  direction  was  as  to  the  delivery  by 
Mr.  Wilson  after  Mrs.  Cook's  death.  This  theory  finds  no 
basis  in  the  testimony.  There  is  no  strong  and  convincing 
proof  in  this  record  that  the  deed  was  not  delivered  at  or 
about  the  time  it  was  executed.  On  the  contrary,  all  the 
competent  evidence  tends  to  show  that  it  was  delivered. 
The  deed  in  question  having  been  delivered,  it  was  a  pres- 
ent conveyance  (except  as  to  the  homestead)  of  the  re- 
mainder in  fee  after  the  death  of  Mrs.  Cook.  Bowler  v. 
Bowler,  176  111.  541 ;  Spencer  v.  Razor,  251  id.  278. 

It  is  conceded  that  the  land  described  in  the  deed  was, 
at  the  time  the  instrument  was  made,  occupied  as  a  home- 
stead by  Mr.  and  Mrs.  Cook,  and  that  they  continued  so 
to  occupy  it  until  their  respective  deaths,  although  for  a 
short  time  before  they  died  they  each  stayed  with  their  son 
William,  apparently  so  that  they  could  receive  better  care. 
The  weight  of  the  evidence,  we  think,  shows  that  the  land 
conveyed  by  the  deed  was  worth  more  than  $1000.  The 
contention  of  appellants  that  because  a  life  estate  was  re- 
served it  was  not  necessary  for  the  husband  to  join  in  the 
deed  in  order  to  convey  the  homestead  cannot  be  sustained. 
This  court  has  held  that  the  same  rule  applies  when  a  life 
estate  is  reserved  as  applies  when  no  life  estate  is  reserved. 
{Shields  V.  Bush,  189  111.  534.)  Neither  is  there  any  force 
in  the  contention  that  the  homestead  was  abandoned  by  the 
grantor  after  the  deed  was  executed.  The  deed  to  these 
homestead  premises  not  being  joined  in  by  the  husband, 
even  though  he  was  named  as  grantee,  passed  only  the  ex- 
cess in  value  over  the  homestead  of  the  value  of  $1000. 
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This  homestead  estate  to  the  value  of  $1000  remained  in 
Mrs.  Cook  and  descended  to  her  heirs-at-law  and  may  be 
partitioned  between  them.  Jespersen  v.  Mech,  213  111. 
488;  Hollenl^eck  v.  Smith,  231  id.  484. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  a 
decree  of  partition  of  the  premises,  a\varding  to  appellant 
William  A.  Cook  and  his  children,  under  the  provisions  of 
Washington  Cook's  will,  the  excess  in  the  value  of  said 
premises  above  $1000,  and  awarding  to  the  heirs  of  Ann 
Jane  Cook,  in  their  proper  proportions,  $1000  of  the  value 
of  said  premises. 

Rez'ersed  and  remanded,  with  directions. 


Charles  F.  Engkl,  Plaintiff  in  Error,  vs.  Thomas  Walsh 
et  al.  Defendants  in  Error. 

Opinion  filed  February  20,  ipi^ — Rehearing  denied  April  4,  rprj, 

1.  Injunction — equity  ivill  not  interfere  with  enforcement  of 
rules  of  voluntary  associations.  A  court  of  equity  will  not  inter- 
fere, by  injunction,  to  control  the  enforcement  by  a  voluntary  as- 
sociation of  its  by-laws,  rules  and  regulations,  where  the  bill  does 
not  show  a  want  of  jurisdiction  to  discipline  the  member  or  a  case 
of  extreme  unfairness  and  gross  injustice.  (Ryan  v.  Cudahy,  157 
111.  108,  explained.) 

2.  Same — zvhen  equity  will  not  enjoin  collection  of  Hne  by  labor 
union.  A  court  of  equity  will  not  enjoin  a  labor  union  from  col- 
lecting a  fine  inflicted  upon  a  member  for  a  violation  of  its  rules 
where  the  bill  does  not  set  out  the  rules  of  the  union  nor  show 
any  want  of  jurisdiction  over  the  member  in  imposing  the  fine. 

3.  Same — when  bill  for  injunction  must  set  out  rules  and  regu- 
lations of  a  labor  union.  Before  a  court  of  equity  can  take  juris- 
diction, in  any  event,  of  a  dispute  between  a  member  of  a  labor 
union  and  the  union  over  the  disciplining  of  the  member,  the  bill 
must  set  out  the  rules  and  regulations  of  the  union,  so  that  it  can 
be  seen  that  the  member  has  exhausted  the  remedies  provided  by 
the  union  itself  for  a  redress  of  his  grievance. 
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Writ  of  Error  to  the  Branch  "B"  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDES,  Judge,  presiding. 

Pope,  Hoig,  Fuller  &  Nichols,  for  plaintiff  in  error. 

Cruice  &  Langille,  (Daniel  L.  Cruice,  A.  S.  Lan- 
GiLLE,  and  O.  J.  C.  Wray,  of  counsel,)  for  defendants  in 
error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Charles  F.  Engel  filed  a  bill  in  the  circuit  court  of  Cook 
county  against  the  Amalgamated  Sheet  Metal  Workers'  La- 
bor Union  No.  73,  International  Alliance,  (hereinafter  re- 
ferred to  as  the  union,)  and  Thomas  Redding,  president, 
Thomas  Walsh,  business  agent,  and  other  persons,  officers 
and  members  of  committees  and  boards  of  the  union,  for 
an  injunction  restraining  the  defendants  from  enforcing,  or 
attempting  to  enforce,  a  fine  which  had  been  imposed  upon 
the  complainant  by  said  union  for  an  alleged  violation  of 
the  rules  of  the  union  for  the  alleged  misuse  of  the  union 
label  on  non-union  furnace  stacks.  Complainant  having 
filed  with  his  bill  an  affidavit  that  his  rights  would  be  un- 
duly prejudiced  if  the  injunction  prayed  for  be  not  issued 
immediately,  obtained  a  temporary  injunction  without  no- 
tice. Some  of  the  defendants  appeared  and  filed  a  demur- 
rer to  the  bill,  both  general  and  special.  The  union  and 
Charles  Shank,  who  is  made  a  defendant  and  described  as 
"business  agent"  of  the  union,  filed  an  answer  and  a  motion 
to  dissolve  the  temporary  injunction,  but  the  cause  was  set 
.  down  for  hearing  upon  the  demurrer  of  the  other  defend- 
ants, and  the  cause  was  finally  disposed  of  on  demurrer  and 
without  reference  to  the  answer.  Upon  the  hearing  of  the 
demurrer  the  same  was  sustained  and  the  temporary  in- 
junction dissolved,  and  complainant  electing  to  abide  by  his 
bill,  it  was  ordered  that  the  saine  be  dismissed  for  want  of 
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equity.  The  complainant  below  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  First  EHstrict,  and  that  court  has 
affirmed  the  decree  below.  Upon  a  petition  filed  for  that 
purpose  in  this  court,  a  certiorari  has  been  sued  out  to 
bring  the  record  into  further  review  by  this  court.  The 
errors  assigned  question  the  ruling  of  the  court  in  sustain- 
ing the  demurrer,  dissolving  the  injuncticMi  and  dismissing 
the  bill. 

Plaintiff  in  error's  case,  as  stated  in  the  bill,  is  as  fol- 
lows: He  alleges  that  in  1910,  under  a  contract  with  the 
Hess  Warming  and  Ventilating  Company,  a  corporation,  he 
installed  at  Nos.  4336  and  4338  Mozart  street,  in  the  city  of 
Chicago,  four  furnace  stacks  made  of  tin  pipe,  two  in  each 
house,  and  later  installed  for  the  same  parties  two  other 
similar  furnace  stacks  at  No.  4340,  on  said  street,  and  that 
the  Hess  Warming  and  Ventilating  Company  paid  him  for 
his  services  $26.  The  bill  alleges  that  the  stacks  were  man- 
ufactured and  furnished  to  plaintiff  in  error  by  the  Chicago 
Furnace  Supply  Company  under  an  order  from  the  Hess 
Warming  and  Ventilating  Company.  It  is  alleged  that  the 
Chicago  Furnace  Supply  Company  was  then,  and  still  is, 
operating  a  union  shop,  and  that  the  Hess  Warming  and 
Ventilating  Company  was  at  that  time,  and  still  is,  operat- 
ing an  open  shop,  the  meaning  of  which  is  that  the  former 
company  employs  only  union  labor  while  the  latter  employs 
workmen  without  regard  to  the  imion.  The  bill  alleges 
that  the  defendant  in  error  the  union  issued  a  pamphlet 
containing  a  list  of  union  shops,  and  that  the  Chicago  Fur- 
nace Supply  Company  was  on  said  list  as  a  tmicMi  shop. 
The  pamphlet  is  made  an  exhibit  and  filed  with  the  bill.  It 
is  charged  that  on  the  26th  of  March,  1910,  under  the  di- 
rection of  the  business  agent  (Shank)  of  the  xmion  a  strike 
was  called  against  the  buildings  in  which  plaintiff  in  error 
had  installed  the  furnace  stacks,  and  that  the  lathers  who 
were  then  engaged  in  working  on  said  houses  ceased  work- 
ing;  that  on  the  31st  of  March  following,  plaintiff  in  er- 
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ror  was  invited  to  appear  before  the  executive  board  of 
the  union  to  answer  a  charge  brought  against  him  in  which 
he  was  charged  with  a  misuse  of  labels  on  non-union  fur- 
nace stacks.  The  bill  shows  that  plaintiff  in  error  appeared 
in  obedience  to  the  notice  and  a  partial  hearing  was  had 
upon  said  charge;  that  on  the  hearing  plaintiff  in  error 
contended  that  the  furnace  stacks  he  had  erected  were  man- 
ufactured by  a  union  shop  and  that  he  was  not  guilty  of 
the  charges  brought  against  him;  that  at  the  time  of  this 
hearing  the  strike  against  the  houses  in  question  was  called 
off  and  the  lathers  resumed  their  work;  that  the  further 
hearing  of  the  charges  against  plaintiff  in  error  was  post- 
poned until  the  eighth  day  of  April,  1910,  at  which  time 
plaintiff  in  error  again  appeared  and  again  insisted  that  the 
Chicago  Furnace  Supply  Company  was  accredited  as  a  un- 
ion shop,  but  the  executive  board  foimd  against  plaintiff  in 
error  and  found  that  the  Chicago  Furnace  Supply  Company 
was  not  a  union  shop  and  that  plaintiff  in  error  was  guilty 
of  a  misuse  of  imion  labels  as  charged,  and  assessed  a  fine 
against  him  of  $100.  Haintiff  in  error  further  alleges  that 
no  labels  of  any  kind  were,  in  fact,  used  upon  said  furnace 
stacks.  The  bill  alleges  that  the  said  Chicago  Fimiace  Sup- 
ply Company  was  at  the  time,  and  still  is,  a  union  shop. 
It  is  alleged  that  the  action  of  the  executive  board  in  as- 
sessing a  fine  against  plaintiff  in  error  had  been  ratified  and 
confirmed  by  the  union,  and  that  said  union  had  ordered 
that  no  more  union  labels  be  issued  to  plaintiff  in  error  un- 
til said  line  was  paid,  and  that  a  strike  would  be  called  upon 
any  job  upon  which  plaintiff  in  error  was  employed  unless 
the  fine  was  paid.  The  bill  alleges  that  defendant  in  error 
Walsh  stated  to  plaintiff  in  error,  after  the  hearing,  that 
the  fine  in  question  was  imposed  because  plaintiff  in  error 
had  been  doing  work  for  the  Hess  Warming  and  Ventilating 
C(»npany,  a  non-union  shop.  The  bill  alleges  that  plaintiff 
in  error  tendered  to  the  union  his  membership  dues,  which 
the  union  has  refused  to  receive,  and  that  it  also  refuses 
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to  recognize  plaintiff  in  error  as  a  member  until  he  has  paid 
the  fine  of  $ioo.  It  is  charged,  in  general  terms,  that  the 
whole  proceeding  in  connection  with  the  trial  and  the  im- 
posing of  the  fine  was  unjust  and  wrong,  and  that  the  same 
was  intended  as  a  means  of  preventing  plaintiff  in  error 
from  working  for  any  open  shop,  and  particularly  from  be- 
ing employed  by  the  Hess  Warming  and  Ventilating  Com- 
pany. It  is  alleged  that  these  acts  are  contrary  to  equity 
and  good  conscience  and  tend  to  the  injury  and  oppression 
of  the  plaintiff  in  error,  and  will  cause  him  irreparable  in- 
jury unless  restrained  and  prevented  by  an  injunction.  The 
prayer  is  for  an  injunction  against  the  union  and  its  offi- 
cers from  collecting,  or  attempting  to  collect,  said  fine,  and 
from  in  any  way  interfering  with  plaintiff  in  error  in  doing 
any  further  work,  and  from  calling,  or  in  any  way  aiding 
and  directing,  a  strike  against  plaintiff  in  error  becaiise  of 
the  non-payment  of  said  fine,  and  from  interfering,  by  a 
strike,  with  his  commencing  and  completing  any  work  or 
buildings  upon  which  he  may  be  engaged,  and  from  in  any 
way  carrying  out  or  attempting  to  carry  out  any  of  the 
orders  of  said  union  against  plaintiff  in  error  by  reason  of 
the  non-payment  of  said  fine  and  from  expelling  him  from 
membership  therein,  and  for  general  relief. 

From  the  foregoing  statement,  which  embodies  all  of 
the  material  allegations  of  the  bill,  it  is  apparent  that  plain- 
tiff in  error  is  seeking  to  invoke  the  jurisdiction  of  a  court 
of  equity  in  a  controversy  that  has  arisen  between  him  and 
the  imion  of  which  he  is  a  member.  The  rights,  if  any, 
which  plaintiff  in  error  is  seeking  to  enforce  are  such  as 
he  has  acquired  by  reason  of  his  membership  in  the  union. 
He  seeks  to  retain  his  status  as  a  member,  with  all  rights 
incident  thereto,  without  the  payment  of  the  fine  which  has 
been  imposed  upon  him  by  the  legally  constituted  authori- 
ties of  his  union.  It  is  not  charged  that  the  hearing  before 
the  executive  board  was  wanting  in  any  requirement  pre- 
scribed by  the  rules  of  the  union.    The  effect  of  the  allega- 
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ticm  on  this  point  is  that  plaintiff  in  error  was  erroneously 
and  wrongfully  convicted,  and  he  appeals  to  a  court  of 
equity  for  the  purpose  of  having  the  wrong  redressed.    The 
courts  have  frequently  been  called  upon  to  restrain  volun- 
tary associations,  such  as  churches,  lodges  of  various  kinds, 
boards  of  trade,  and  the  like,  from  expelling  members  for 
an  alleged  violation  of  some  rule  or  regulation  of  the  as- 
sociation, and  in  such  cases  this  court  has  uniformly  re- 
fused to  sanction  the  practice  of  calling  on  a  court  of  equity 
to  adjust  disputes  arising  between  such  associations  and  its 
members,  and  in  the  board  of  trade  cases  that  have  come 
before  this  court  it  has  refused  jurisdiction  of  the  con- 
troversy on  the  ground  that  the  remedy  of  such  member, 
if  he  has  any,  is  in  a  coiut  of  law.     (People  v.  Board  of 
Trade,  45  111.  112;  People  v.  Board  of  Trade,  80  id.  134; 
Baxter  v.  Board  of  Trade,  83  id.  146;   Stiirges  v.  Board 
of  Trade,  86  id.  441;   Board  of  Trade  v.  Nelson, '162  id. 
431;   Green  v.  Board  of  Trade,  174  id.  585.)     In  People 
v.  Board  of  Trade,  80  111.  134,  on  page  137,  it  was  said: 
"The  board  of  trade,  so  far  as  we  can  see,  is  only  a  vol- 
untary organization,  which  its  charter  fully  empowers  it 
to  govern  in  such  mode  as  it  may  deem  most  advisable  and 
prc^)er.    It  has  adopted  its  by-laws,  provided  a  forum  for 
their  enforcement,  which  has  acted  thereunder,  and  the 
court  will  not  interfere  to  control  its  action."    In  churches, 
lodges,  labor  unions,  and  other  like  voluntary  associations, 
each  person  on  becoming  a  member,  either  by  express  stip- 
ulation or  by  implication,  agrees  to  abide  by  all  rules  and 
regulations  adopted  by  the  organization.    (Bostedo  v.  Board 
of  Trade,  227  111.  90.)     Courts  will  not  interfere  to  con- 
trol the  enforcement  of  by-laws  of  such  associations,  but 
they  will  be  left  free  to  enforce  their  own  rules  and  regu- 
lations by  such  means  and  with  such  penalties  as  they  may 
see  proper  to  adopt  for  their  government.     The  case  pre- 
sented by  plaintiff  in  error  in  his  bill  must  fall,  we  think, 
within  the  rule  announced  in  the  foregoing  authorities. 
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Plaintiff  in  error  contends  that  his  case  is  distinguish- 
able from  the  line  of  cases  above  referred  to,  and  that  it  falls 
within  an  exception  that  is  pointed  out  to  the  general  rule 
in  Ryan  v.  Cudahy,  157  111.  108,  where  this  court  held  that 
in  extreme  cases  of  unfairness  and  gross  injustice  inflicted 
upon  a  member  a  court  of  equity  would  take  jurisdiction. 
That  was  a  bill  for  an  injunction,  and  involved  the  right 
of  a  member  of  the  Chicago  Board  of  Trade  to  transact 
business  as  a  member  notwithstanding  an  order  expelling 
him  from  membership,  entered  without  jurisdiction  and  as 
a  result  of  a  proceeding  conducted  contrary  to  the  rules  and 
regulations  governing  the  board  of  trade.  It  was  pointed 
out  in  that  case  that  the  committee  hearing  the  complaint 
had  refused  to  hear  proper  evidence  and  in  other  respects 
failed  to  proceed  in  accordance  with  the  rules  adopted  for 
the  government  of  the  body,  and  these  facts  and  other  ir- 
regularities showed  a  case  of  extreme  hardship  and  gross 
injustice,  which  was  admitted  by  the  demurrer  to  the  bill. 
This  court,  while  adhering  to  the  general  rule  that  had  been 
often  announced  that  courts  of  equity  would  not  interfere 
with  the  action  of  associations  or  committees  appointed  to 
settle  controversies  submitted  to  them  under  rules  and  reg- 
ulations of  the  association,  held  that  where  it  v/as  admitted, 
as  in  that  case,  that  the  committee  had  acted  without  au- 
thority of  law  and  contrary  to  the  rules  governing  the  board 
of  trade  in  expelling  a  member,  its  judgment  was  void  and 
might  be  set  aside  in  equity.  That  case  was  disting^iished 
in  People  v.  Order  of  Foresters,  162  111.  78,  and  it  was 
again  said  that  courts  are  always  reluctant  to  interfere  with 
the  disciplinary  powers  of  voluntary  associations,  and  such 
interference  will  never  be  justified  unless  the  exercise  of 
the  power  "has  been  without  jurisdiction  or  marked  by 
gross  injustice  and  unfairness/' 

Recurring  again  to  the  averments  of  the  bill,  it  will  be 
noted  that  plaintiff  in  error  has  made  no  attempt  to  set  out 
the  by-laws,  rules  and  regulations  of  the  union,  nor  is  it 
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charged,  even  in  general  language,  that  his  trial  was  con- 
trary to  the  prescribed  procedure  for  such  hearings.  It 
does  appear  from  the  bill  that  a  formal  charge  was  lodged 
against  him,  that  he  had  written  notice  of  the  time  and 
place  when  and  where  a  hearing  would  be  had,  and  that  he 
appeared  before  the  executive  board  and  participated  in  the 
hearing.  He  presented  his  side  of  the  controversy  to  the 
board.  Since  it  is  not  averred  in  the  bill  that  this  board 
was  not  the  proper  tribunal  to  hear  the  charge  nor  that  its 
proceedings  were  contrary  to  the  provisions  of  the  rules  of 
the  union,  it  must  be  assumed  that  the  hearing  was  before 
the  proper  authority  and  that  the  proceedings  were  con- 
ducted in  conformity  to  the  prescribed  rules.  This  being 
true,  it  cannot  be  said  that  the  executive  board  had  no  ju- 
risdiction to  hear  said  charge.  Jurisdiction  is  by  legal  im- 
plication admitted  by  plaintiff  in  error.  Plaintiff  in  error 
having  failed  to  set  out  the  by-laws  and  regfulations  of  the 
union,  we  do  not  know  whether  he  has  exhausted  all  of 
his  remedies,  by  appeal  or  otherwise,  within  the  union.  If 
there  is  a  by-law  permitting  plaintiff  in  error  to  appeal  to 
swne  reviewing  body  from  the  decision  of  the  executive 
board,  clearly  he  would  have  no  standing,  in  any  event,  in 
a  court  of  equity  until  he  had  exhausted  the  remedies  pro- 
vided by  his  association  for  the  redress  of  his  supposed 
grievance.  The  bill  was  clearly  defective  in  failing  to  show 
what  the  by-laws  and  regulations  of  the  union  are,  since 
without  them  no  court  can  determine  what  the  rights  of 
the  member  are.  The  bill  is  also  defective  in  that  it  fails 
to  show  a  want  of  jurisdiction  or  a  case  of  such  irreparable 
injustice  and  hardship  as  to  warrant  the  interposition  of  a 
court  of  equity. 

The  demurrer  was  properly  sustained  to  this  bill.  The 
judgment  of  the  Appellate  Court  for  the  First  District  will 
be  affirmed.  Judgment  affirmed. 
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Arthur  S.  Boyer  et  al.  Appellants,  vs.  E.  F.  Keller  et  al. 

Appellees. 

Opinion  Hied  February  20,  ipi^ — Rehearing  denied  April  2,  1^13. 

1.  Mechanics'  uens — section  i  of  Mechanic's  Lien  law  does 
not  abridge  the  owner's  right  to  contract  with  lessee.  Section  i  of 
the  Mechanic's  Lien  law  does  not  preclude  an  owner  of  premises 
from  contracting  with  the  lessee  that  the  latter  shall  make  im- 
provements at  his  own  expense,  and  is  therefore  not  unconstitu- 
tional as  abridging  the  owner's  right  in  that  regard;  but  if  the 
contract  is  kept  a  secret  from  the  contractors  employed  to  do  the 
work,  the  owner  subjects  the  premises  to  mechanics'  liens  for  la- 
bor and  material  furnished. 

2.  Same — lessee  agreeing  to  make  repairs  at  his  own  expense  is 
not  to  be  regarded  as  the  principal  contractor.  Where  the  owner 
of  premises  agrees  with  the  lessee  that  the  latter  shall  make  alter- 
ations and  improvements  at  his  own  expense  but  such  agreement 
is  not  made  known  to  the  contractors  employed  to  do  the  work, 
the  lessee  is  not  to  be  regarded  as  the  principal  contractor,  the 
terms  of  whose  contract  with  the  owner  would  be  binding  upon  the 
contractors  furnishing  the  material  and  doing  the  work.  {Carey- 
Lombard  Co.  V.  Jones,  187  111.  203,  followed.) 

3.  Same — when  provision  that  lessor's  interest  shall  not  be  sub- 
ject to  liens  is  void.  Where  the  improvement  of  premises  is  the 
joint  enterprise  of  the  owner  of  premises  and  the  lessee,  a  provi- 
sion in  the  lease  to  the  effect  that  the  lessor's  interest  shall  not  be 
subject  to  mechanics'  liens  for  labor  or  material  furnished  for  the 
improvement  is  void,  as  an  attempt  to  set  aside  the  law  of  the  land. 

4.  Same — when  alteration  of  building  is  the  joint  enterprise  of 
owner  and  lessee.  Where  a  building  leased  solely  for  a  theater  is 
wholly  unfit  for  use  for  such  purpose  without  extensive  alterations, 
and  the  lease  provides  that  the  lessee  may  make  alterations  at  his 
own  expense  and  gives  him  the  right  of  renewing  the  lease  for 
two  additional  years  at  an  increased  rental  each  year,  the  matter 
of  making  such  alterations  must  be  regarded  as  the  joint  enter- 
prise of  the  owner  and  lessee. 

5.  Same — the  lien  given  by  the  statute  attaches  oj  of  the  date 
of  the  contract.  Where  the  provisions  of  the  statute  are  complied 
with,  the  lien  given  by  the  Mechanic's  Lien  act  attaches  as  of  the 
date  of  the  contract,  and  whoever  purchases  the  property  after  the 
contract  is  made,  purchases  subject  to  the  lien  under  that  contract 
and  is  bound  by  it. 
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6.  Same — contractor  should  not  be  allowed  for  same  item  a  lien 
is  allowed  to  material-man.  Where  part  of  the  amount  claimed  by 
a  contractor  is  for  the  same  item  set  forth  in  the  claim  of  a  ma- 
terial-man it  is  improper  to  allow  such  item  to  both  the  contractor 
and  material-man,  and  if  allowed  to  the  latter  the  item  should  be 
deducted  from  the  contractor's  claim. 

7.  Same — objection  that  a  claim  is  not  properly  verified  comes 
too  late  on  appeal.  The  objection  that  a  claim  for  a  mechanic's  lien 
was  not  properly  verified  comes  too  late  on  appeal,  when  not  urged 
before  the  master  or  the  chancellor. 

8.  Same — effect  where  a  claimant  was  incorporated  after  con- 
tract was  made.  The  fact  that  the  contract  for  plumbing  and  heat- 
ing was  made  with  a  partnership  whereas  the  claim  for  lien  was 
filed  by  a  corporation  does  not  defeat  the  right  to  a  lien,  where  the 
claim  was  properly  assigned  by  the  partnership  to  the  corporation. 

Appeal  from  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Solon  Philbrick,  Judge,  presiding. 

Green  &  Palmer,  Ray,  Dobbins  &  Dobbins,  Fred  B. 
Hamill,  and  C.  D.  Thomas,  for  appellants. 

Schumacher  &  Busch,  and  Herrick  &  Herrick,  for 
appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Arthur  S.  Boyer,  a  contractor  of  Logansport,  Indiana, 
filed  his  bill  of  complaint  in  the  circuit  court  of  Champaign 
county  to  enforce  a  mechanic's  lien  against  lots  7,  8,  9  and 
10  of  A.  J.  Galloway's  subdivision  of  lot  23  in  Galloway 
&  Smith's  addition  to  Urbana,  now  a  portion  of  the  city 
of  Champaign,  for  work  done  and  material  furnished  by 
him  in  the  alteration  and  repair  of  a  building  situated  on 
said  lots.  William  Dallenbach  and  Thomas  V.  Coffin  were 
the  owners  of  the  premises  at  the  time  the  bill  was  filed, 
and  they,  together  with  John  B.  Woodcock,  E.  S.  Swigart, 
John  N.  Beers,  E.  C.  Ireland  and  C  E.  Page,  who  were 
the  owners  of  the  premises  when  the  contract  for  making 
the  alterations  and  repairs  was  entered  into,  were  made  de- 
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fendants  to  the  bill.    E.  F.  Keller,  who  was  lessee  of  the 
premises  and  who  contracted  for  the  alterations  and  re- 
pairs, and  numerous  persons,  firms  and  corporations  who 
had  either  performed  work  and  furnished  material  under 
contracts  with  Keller  or  had  furnished  material  to  Beyer 
for  use  in  the  building  and  who  had  filed  claims  for  liens 
with  the  clerk  of  the  circuit  court  of  Champaign  county, 
were  also  made  defendants.     AH  of  the  defendant  lien 
claimants  filed  cross-bills  seeking  enforcement  of  their  re- 
spective liens.     After  the  issues  had  been  made  up  the 
cause  was  referred  to  the  master,  who  took  the  evidence 
and  reported  the  same,  together  with  his  findings,  to  the 
court.     The  master  found  that  the  complainant  and  cross- 
complainants  had  established  liens  against  the  premises  for 
the  respective  amounts  found  by  him  to  be  due  them.    Dur- 
ing the  pendency  of  the  suit  Coffin  conveyed  his  interest  in 
the  premises  to  Dallenbach,  and  the  latter  was,  at  the  time 
of  the  hearing  before  the  master,  the  sole  owner  of  the 
premises  in  controversy,     Dallenbach  filed  objections  with 
the  master  to  his  report,  which  were  overruled.    These  ob- 
jections were  renewed  as  exceptions  in  the  circuit  court. 
A  hearing  was  had  upon  the  master's  report  and  the  ex- 
ceptions thereto,  which  resulted  in  a  decree  sustaining  the 
exceptions,  finding  the  issues  in  favor  of  the  defendants 
and  dismissing  the  bill  and  cross-bills  for  want  of  equity. 
By  an  amendment  to  their  answer  made  after  the  master 
had  filed  his  report,  and  by  the  objections  and  exceptions 
to  the  master's  report,  the  defendants^  Dallenbach  and  Cof- 
fin attacked  the  validity  of  sections  i  and  21  of  the  Me- 
chanic's Lien  act  on  the  ground  that  those  sections  were 
unconstitutional,  and  the  provisions  of  the  decree  clearly 
show  that  the  action  of  the  circuit  court  in  dismissing  the 
bill  and  cross-bills  for  want  of  equity  was  principally  based 
on  the  ground,  as  set  forth  in  the  decree,  that  section  i  of 
the  Mechanic's  Lien  act,  in  so  far  as  it  attempts  "to  give 
a  contractor  a  lien  upon  the  fee  simple  estate  of  real  estate 
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or  property  for  improvements  caused  to  be  made  thereon 
by  the  tenant  of  said  property,  with  the  landlord's  permis- 
sion but  without  the  authority  of  the  landlord  or  any  obli- 
gation on  his  part  to  have  said  improvements  made,  and 
without  limiting  the  said  lien  to  the  leasehold  estate  of 
said  tenant,  is  unconstitutional,  as  depriving  the  owner  of 
his  property  without  due  process  of  law."  As  a  consti- 
tutional question  is  involved,  the  complainant  and  cross- 
complainants  below  have  prosecuted  an  appeal  directly  to 
this  court. 

An  examination  of  the  evidence  taken  before  the  mas- 
ter discloses  the  following  state  of  facts,  being,  in  sub- 
stance, the  same  as  found  by  the  master  and  by  him  re- 
ported to  the  court:  On  October  i,  1906,  the  defendants 
Woodcock,  Ireland,  Beers,  Swigart  and  Page  owned  the 
premises  in  question.  At  that  time  there  was  situated  on 
the  lots  above  mentioned  a  wooden  structure  which  was, 
and  had  been  for  some  time,  used  as  a  skating  rink,  and 
it  was  wholly  impractical  to  use  the  building  as  a  theater 
without  making  extensive  changes  and  repairs,  which  fact 
was  known  to  the  owners  of  the  building  when  they  made 
the  lease  hereinafter  mentioned.  On  the  date  jast  men- 
tioned* the  then  owners  of  the  premises  entered  into  a 
written  lease  with  E.  F.  Keller  by  which  they  leased  the 
premises  to  Keller  for  a  term  of  one  year,  beginning  No- 
vember I,  1906,  the  rental  being  $600,  payable  in  monthly 
installments  of  $50  each.  The  lease  provided  that  the 
premises  were  to  be  used  only  as  a  theater.  Keller  was 
also  given  the  option  of  extending  the  lease  for  an  addi- 
tional term  of  two  years,  at  an  annual  rental  of  $700  for 
the  second  year  and  $800  for  the  third  year.  The  lease 
provided  that  all  payments  of  rent  should  be  made  at  the 
office  of  John  N.  Beers,  treasurer.  The  lease  also  con- 
tained the  following  provisions:  "It  is  further  agreed  by 
the  said  party  of  the  second  part  (Keller)  that  neither  he 
nor  his  legal  representatives    ♦    *    ♦    will  make  any  alter- 
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ations,  amendments  or  additions  to  the  buildings  on  said 
premises  without  the  written  consent  of  the  party  of  the 
first  part  (the  owners)  had  hitherto.  *  *  *  It  is  further 
agreed  by  the  party  of  the  second  part  that  he  will  keep 
said  premises  in  a  clean  and  healthy  condition,  in  accord- 
ance with  the  ordinances  of  the  city  and  the  directions  of 
the  boards  of  health  and  public  works,  and  that  he  will 
keep  up  all  repairs  in  and  upon  said  building.  Privilege  is 
accorded  to  second  party  to  make  alterations  and  repairs  to 
exterior  and  interior  of  said  buildings,  all  of  which  is  to 
be  paid  for  by  second  party,  except  that  first  party  agrees 
to  paint  the  front  of  said  building  with  two  coats  of  paint.'* 
On  October  lo,  1906,  Keller  contracted  with  the  appellant 
Boyer  to  do  the  carpenter  work  necessary  to  make  the 
building  suitable  for  use  as  a  theater;  on  October  22  Kel- 
ler contracted  with  appellant  George  W.  Cann  &  Co.  to  do 
a  portion  of  the  electrical  wiring  and  furnish  a  portion  of 
the  electrical  fixtures  in  the  building;  on  November  9  he 
contracted  with  appellant  C.  M.  Caldwell  to  do  additional 
electrical  wiring  and  furnish  additional  electrical  fixtures; 
on  November  10  he  contracted  with  appellant  John  Mehaf- 
fie  to  furnish  and  line  the  building  with  metallic  lining; 
and  on  the  same  day  he  contracted  with  appellant  the  Re- 
liable Plumbing  and  Heating  Company  to  do  the  plumbing 
and  install  a  heating  plant  in  the  building.  The  claim'  of 
appellant  the  Alexander  Lumber  Company  is  for  material 
furnished  Boyer  and  other  of  the  lien  claimants  and  by 
them  used  in  making  the  repairs  and  alterations  which  they 
had  contracted  to  make.  Boyer  completed  his  portion  of 
the  work  on  November  3,  1906,  and  the  other  lien  claim- 
ants completed  their  respective  portions  of  the  work  at  vari- 
ous times  between  that  date  and  January  i,  1907.  On  the 
latter  date  all  the  work  was  completed,  and  Keller  there- 
after conducted  a  combined  vaudeville  and  moving  picture 
show  in  the  building  for  a  short  time.  Keller  failed  to 
pay  for  the  work  which  had  been  done  on  the  building,  and 
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soon  after  January  i,  1907,  abandoned  the  lease  and  sur- 
rendered possession  of  the  premises  to  the  owners.  Dur-. 
ing  the  months  of  February,  March  and  April  of  the  year 
1907  the  lien  claimants  filed  their  claims  for  liens  in  the 
office  of  the  clerk  of  the  circuit  court  of  Champaign  county. 
In  the  meantime  most  of  the  owners  of  the  premises  had 
conveyed  their  interests  by  quit-claim  deeds.  Woodcock 
conveyed  his  interest  to  Dallenbach  on  December  5,  1906; 
Page  conveyed  his  interest  to  Dallenbach  on  December  13, 
1906;  Beers  conveyed  his  interest  to  Coffin  on  February 
26,  1907,  and  Ireland '  conveyed  his  interest  to  Coffin  on 
February  27,  1907.  Thereafter,  on  April  2,  1907,  Swigart 
conveyed  his  interest  to  Coffin,  and  after  the  bill  was  filed 
herein,  Coffin,  on  September  19,  1908,  conveyed  his  in- 
terest to  Dallenbach,  and  the  latter  thereby  became  sole 
owner  of  the  premises.  The  evidence  shows,  and  the  mas- 
ter found,  that  all  of  the  changes  and  alterations  made 
by  the  lien  claimants  were  permanent  in  character  and  in- 
creased the  value  of  the  premises  more  than  the  cost  of  the 
improvements,  and  that  they  were  accepted  by  Keller  and 
used  by  him  and  have  been  used  by  the  owners  of  the 
premises  up  to  the  present  time. 

Two  principal  questions  are  presented:  First,  whether 
section  i  of  the  Mechanic's  Lien  act,  in  so  far  as  it  sub- 
jects to  a  lien  the  property  of  one  who  has  knowingly 
permitted  another  to  contract  for  improvements  or  repairs 
which  have  been  placed  on  the  property,  violates  the  con- 
stitution of  this  State;  and  second,  whether  the  improve- 
ments in  question  were,  in  fact,  made  with  the  permission 
or  authority  of  the  owners  of  the  building. 

In  order  to  sustain  the  decree  under  the  first  propo- 
sition, appellees  contend  that  section  i  of  the  Mechanic's 
Lien  act  impairs  the  right  to  contract,  and  that  it  is  there- 
fore unconsitutional.  That  part  of  said  section  i  which  is 
here  involved  is  as  follows :  "That  any  person  who  shall 
by  any  contract  or  contracts,  expressed  or  implied,  or  partly 
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expressed  and  partly  implied,  with  the  owner  of  a  lot  or 
tract  of  land,  or  with  one  whom  such  owner  has  au- 
thorized or  knowingly  permitted  to  contract  for  the  im- 
provement of,  or  to  improve  the  same,  furnish  material, 
fixtures,  apparatus  or  machinery  for  the  purpose  of,  or  in 
the  building,  altering,  repairing  or  ornamenting  any  house 
or  other  building,  *  *  *  shall  be  known  imder  this  act 
as  a  contractor,  and  shall  have  a  lien  upon  the  whole  of 
such  lot  or  tract  of  land  and  upon  the  adjoining  or  adja- 
cent lots  or  tracts  of  land  of  such  owner,"  etc.  We  are 
unable  to  perceive  w^herein  this  section  restricts  the  right 
of  the  owner  of  real  estate  to  freely  contract  in  reference 
to  improvements  which  shall  be  made  upon  it.  The  own- 
ers of  the  premises  here  involved  had  the  undoubted  right 
to  contract  with  Keller  that  any  improvements  made  upon 
the  same  during  the  existence  of  the  lease  should  be  made 
at  the  cost  and  expense  of  the  lessee,  and  section  i  of  the 
Mechanic's  Lien  act  does  not  prevent  a  complete  enforce- 
ment of  that  contract.  So  long,  however,  as  that  contract 
remained  a  secret  agreement  between  the  lessors  and  the 
lessee,  said  section  i  made  the  lessor  owners  liable  in  case 
they  authorized  or  knowingly  permitted  the  lessee  to  con- 
tract for  the  improvement  of  the  property  without  advising 
the  contractors  or  material-men  of  the  provisions  of  the 
lease  and  notifying  them  that  they  must  deal  with  the  les- 
see under  its  terms.  The  master  found  that  none  of  the 
lien  claimants  knew  anything  about  the  provisions  of  the 
lease  from  the  owners  to  Keller  imtil  after  the  work  had 
been  completed  and  Keller  had  abandoned  the  premises, 
when  they  were  informed  by  the  owners  of  the  provision 
of  the  lease  requiring  Keller  to  pay  for  alterations,  repairs 
and  improvements.  An  examination  of  the  record  discloses 
that  this  finding  of  the  master  is  supported  by  a  great  pre- 
ponderance of  the  evidence. 

Appellees  rely  upon  Kelly  v.  Johnson,  251  111.  135,  in 
support  of  their  contention  that  said  section  i  is  invalid. 
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In  that  case  section  21  of  the  Mechanic's  Lien  act  was  in- 
volved and  an  entirely  different  question  presented,  and 
what  was  said  there  can  have  no  application  to  the  ques- 
tion presented  here. 

In  this  same  connection  it  is  insisted  that  the  lessee, 
Keller,  occupies  the  position  of  the  original  or  principal 
contractor,  and  that  as  these  lien  claimants  were  all  sub- 
contractors, they  are  bound  by  the  terms  of  the  contract 
between  the  principal  contractor,  Keller,  and  the  owners, 
under  the  holding  in  Kelly  v.  Johnson,  supra.  This  same 
contention  was  made  in  Carey-Lombard  Lumber  Co.  v. 
Jones,  187  111.  203,  where  a  similar  contract  was  before 
us  for  consideration  and  was  decided  adversely  to  the  con- 
tention of  appellees.  What  was  there  said  is  a  conclusive 
answer  to  this  contention,  and  we  adhere  to  that  holding. 
Section  i  of  the  Mechanic's  Lien  act  is  not  subject  to  the 
criticisms  made. 

As  to  the  contention  that  the  improvements  were  not, 
in  fact,  made  with  the  permission  or  authority  of  the  own- 
ers, we  have  before  us  the  provisions  of  the  lease,  which 
expressly  gave  Keller  that  permission.  In  addition,  it  ap- 
pears from  the  evidence,  and  the  master  so  found,  that 
the  defendants  who  owned  the  premises  on  October  i,  1906, 
had  full  knowledge  of  the  making  of  the  contracts  with 
the  lien  claimants  and  were  frequently  in  and  aroimd  the 
building  while  the  alterations  and  repairs  were  being  made. 
Beers,  especially,  took  an  active  part  in  the  negotiations 
leading  up  to  the  making  of  the  contracts.  He  went  with 
Boyer,  who  was  a  stranger  in  Champaign,  to  the  office  of 
the  Alexander  Lumber  Company  and  introduced  him  to 
the  manager  of  that  company  as  the  contractor  who  was 
to  do  the  carpenter  work  on  the  building,  and  requested 
the  manager  to  treat  Boyer  right  and  to  make  him  right 
prices  on  material.  Beers  also  had  conversations  with  the 
members  of  the  firm  doing  business  under  the  name  of 
the  Reliable  Plumbing  and  Heating  Company,  and  with 
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C.  M.  Caldwell,  and  was  instrumental  in  the  making  of 
the  contracts  between  them  and  Keller  for  the  work  done 
by  them.  Page  gave  the  Reliable  Plumbing  and  Heating 
Company  two  radiators  which  belonged  to  him,  for  the 
purpose  of  being  used  as  a  part  of  the  heating  system  in- 
stalled in  the  premises.  Other  materials  belonging  to  the 
owners  were  used  with  their  full  knowledge  in  making  the 
improvements.  The  owners  of  the  premises  could  have 
said  or  done  nothing  more  than  they  did  say  and  do  to 
lead  each  of  the  lien  claimants  to  believe  that  the  improve- 
ments were  authorized  by  them  and  were  being  made  with 
their  full  permission.  Under  this  state  of  facts  the  case 
is  brought  fully  within  the  provisions  of  section  i  of  the 
Mechanic's  Lien  act,  and  appellants  were  entitled  to  have 
their  liens  enforced. 

Furthermore,  under  the  terms  of  this  lease  the  making 
of  these  improvements  was,  in  fact,  the  joint  enterprise  of 
the  lessors  and  the  lessee.  The  lease  provided  for  an  an- 
nual rental  of  $600,  that  the  premises  were  to  be  used  only 
as  a  theater,  and  gave  the  lessee  express  authority  to  make 
alterations  and  repairs.  At  the  time  the  lease  was  made, 
the  condition  of  the  building  on  the  premises  was  such  that 
it  was  not  possible  to  use  it  as  a  theater  without  the  mak- 
ing of  extensive  alterations  and  improvements.  While  the 
lease  did  not  expressly  provide  against  the  attachment  of 
mechanics'  liens  to  the  interest  of  the  owners,  it  is  con- 
tended by  appellees  that  the  provision  that  the  alterations 
and  repairs  were  to  be  paid  for  by  the  lessee  amounts  to 
such  an  agreement.  If  the  lease  is  subject  to  that  inter- 
pretation it  would  avail  appellees  nothing,  as  a  provision 
in  a  lease  that  the  lessor's  interest  in  the  real  estate  upon 
which  improvements  are  to  be  made  as  the  joint  enter- 
prise of  the  parties  shall  be  exempt  from  mechanics'  liens 
is  void,  as  being  an  attempt  to  set  aside  the  law  of  the  land. 
Crandall  v.  Sorg,  198  111.  48 ;  Provost  v.  Shirk,  223  id.  468. 
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Dallenbach  and  Coffin  both  testified  that  when  they  pur- 
chased the  interests  of  the  owners  they  had  no  notice  that 
there  were  any  liens  against  the  premises.  Coffin  admit- 
ted that  he  knew  the  building  had  been  recently  remodeled, 
but  Dallenbach  testified  that  he  did  not  know,  when  he  pur- 
chased the  property,  that  any  alterations  or  repairs  had 
been  made.  The  lien  given  by  the  statute  to  a  mechanic 
or  material-man  for  work  done  or  material  furnished  in 
the  erection  or  repair  of  a  building  will  attach  from  the 
date  of  the  contract,  and  whoever  purchases  the  property 
after  the  contract  is  made,  purchases  subject  to  the  lien 
under  that  contract  and  is  bound  by  it.  Clark  v.  Moore, 
64  111.  273;  Springer  v.  Kroeschell,  161  id.  358. 

A  part  of  Boyer's  claim  is  based  on  a  balance  due  the 
Alexander  Lumber  Company  for  lumber  used  by  him  in 
the  making  of  these  improvements.  The  evidence  shows 
that  of  this  amount  the  sum  of  $228.30  is  also  included 
in  the  claim  of  the  Alexander  Lumber  Company  for  ma- 
terials furnished.  The  master  found  that  there  was  due 
Boyer  on  his  claim  the  sum  of  $401.31,  and  also  found 
that  there  was  due  the  Alexander  Lumber  Company  the  full 
amount  of  its  claim.  These  findihgs,  if  followed,  would 
result  in  the  double  payment  of  a  portion  of  the  amount 
due  the  Alexander  Lumber  Company,  and  were  therefore 
erroneous.  The  master  should  have  found  that  there  was 
due  Boyer  the  sum  of  $173.01. 

The  appellees  also  contend  that  improper  items,  such  as 
railroad  fare  and  board  bills,  were  included  in  some  of  the 
claims,  but  an  inspection  of  the  record  discloses  that  these 
items  were  all  deducted  by  the  master. 

It  is  also  urged  that  the  claims  of  Mehaffie  and  Cann 
&  Co.  were  not  verified,  as  required  by  statute.  This  ob- 
jection was  not  made  before  the  master  or  in  the  court 
below  and  cannot  now  be  urged  here. 

It  IS  also  claimed  that  the  contract  for  the  heating  was 
made  with  the  Reliable  Plumbing  and  Heating  Company, 
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a  co-partnership,  whereas  the  claim  for  lien  was  filed  by 
the  Reliable  Rumbing  and  Heating  Company,  a  corpora- 
tion. The  evidence  shows  that  this  claim  was  properly  as- 
signed, and  the  corporation,  under  the  statute,  has  the  right 
to  present  it  and  seek  to  have  it  enforced. 

The  chancellor  erred  in  sustaining  the  exceptions  to  the 
master's  report^  except  as  to  the  amount  due  the  appellant 
Boyer,  and  in  dismissing  the  bill  and  cross-bills  for  want 
of  equity. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the  exceptions  to 
the  master's  report  except  as  to  the  amount  due  appellant 
Boyer,  and  to  enter  a  decree  in  accordance  with  the  find- 
ings of  the  master  after  deducting  the  sum  of  $228.30  from 
the  amount  found  due  appellant  Boyer. 

Reversed  and  remanded,  with  directions. 


The  City  of  Chicago,  Appellee,  vs.  Georgie  L.  Under- 
wood, Appellant. 

Opinion  Hied  February  20,  ipi^ — Rehearing  denied  April  j,  ip/J. 

1.  Special  assessments — estimate  need  not  give  detailed  items 
of  amount  or  character  of  material.  The  Local  Improvement  act 
only  requires  the  engineer's  estimate  to  be  itemized  to  the  satis- 
faction of  the  board  of  local  improvements,  and,  so  far  as  the  prop- 
erty owners  are  concerned,  the  estimate  is  sufficiently  definite  if  it 
gives  them  a  general  idea  of  the  estimated  cost  of  the  substantial 
component  elements  of  the  improvement.  (Hulbert  v.  City  of  Chi- 
cago, 213  111.  452,  and  Connecticut  Mutual  Life  Ins.  Co.  v.  City  of 
Chicago,  217  id.  352,  followed.) 

2.  Same — the  engineer's  duty  is  merely  to  estimate  cost  of  im- 
provement described  in  the  resolution.  It  is  the  duty  of  the  engi- 
neer to  estimate  the  cost  of  the  improvement  described  in  the 
resolution  of  the  board  of  local  improvements,  but  it  is  not  his 
duty  to  determine  the  character  of  the  materials  that  will  be  nec- 
essary for  the  improvement. 

3.  Same — when  estimate  as  to  the  cost  of  catch-basins  is  suffi- 
ciently specific.    An  item  in  the  engineer's  estimate  for  "construct- 
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ing  six  new  catch-basins,  complete,  at  $50,  $300,"  is  sufficiently 
definite,  so  far  as  the  property  owners  are  concerned,  even  though 
it  does  not  state  the  kind  of  material  to  be  used  or  the  size  of  the 
catch-basins.     (Doran  v.  Murphysboro,  225  111.  514,  explained.) 

4.  Same — 1/  will  not  be  presumed  that  item  of  estimate  is  ex- 
cessive. An  item  in  the  engineer's  estimate,  "for  adjusting  sewer 
man-holes  and  catch-basins  and  constructing  and  connecting  catch- 
basin  inlets,  $1568,"  will  not  be  presumed  to  be  the  result  of  mis- 
take or  fraud  on  the  part  of  the  engineer,  and  such  item  will  be 
sustained  where  there  is  no  proof  of  such  facts. 

5.  Same — when  objection  that  no  provision  has  been  made  for 
moving  obstructions  in  street  cannot  be  sustained.  An  objection  to 
the  confirmation  of  a  paving  assessment  upon  the  grouftd  that  no 
provision  has  been  made  for  the  removal  of  certain  telegraph  poles 
and  grass  and  underbrush  in  a  part  of  the  street  cannot  be  sus- 
tained, where  the  removal  of  the  grass  and  underbrush  is  included 
in  the  grading,  and  there  is  nothing  to  show  that  the  city  has 
estopped  itself  in  any  way  to  exercise  its  power  to  require  the  re- 
moval of  the  telegraph  poles  without  cost  to  the  city. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Marcus  Kavanagh,  Judge,  presiding. 

Daniel  S.  Wentworth,  (Holdom,  ManierrE  & 
Pratt,  of  counsel,)  for  appellant. 

Philip  J.  McKenna,  and  Prank  Johnston,  Jr., 
(William  H.  Sexton,  Corporation  Counsel,  of  counsel,) 
for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  superior 
court  of  Cook  county  overruling  the  legal  objections  of 
Georgie  L.  Underwood  and  confirming  a  special  assessment 
against  her  lands  for  the  cost  of  curbing,  grading  and  pav- 
ing Sixty-ninth  street  from  South  Park  avenue  to  Vincen- 
nes  road,  in  the  city  of  Chicago.  Three  errors  are  relied 
upon  for  a  reversal,  and  are  as  follows:  (i)  That  the 
court  erred  in  overruling  the  legal  objection  that  the  engi- 
neer's estimate  as  to  new  catch-basins  to  be  constructed  is 
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indefinite;  (2)  that  the  court  erred  in  overruling  the  legal 
objections  of  appellant  to  the  estimate  in  regard  to  the  re- 
construction of  the  man-holes  and  catch-basins,  so  far  as 
the  contemplated  improvement,  and  the  estimate  thereof, 
included  the  adjustment  of  man-boles  in  the  right  of  way 
of  the  street  car  company;  (3)  that  there  was  error  in 
overruling  the  objection  that  it  was  necessary  to  have  pro- 
vided for  the  removal  of  obstructions  along  the  right  of 
way, — ^that  is  to  say,  telegraph  poles  in  the  south  half  of 
the  roadway  to  be  constructed.  These  errors  will  be  con- 
sidered in  the  order  in  which  they  have  been  stated. 

First — ^The  portions  of  the  estimate  of  the  engineer 
upon  which  the  first  and  second  assignments  of  error  are 
based  are  as  follows :  "Constructing  six  new  catch-basins, 
complete,  at  $50,  $300;  adjusting  sewer  man-holes  and 
catch-basins  and  constructing  and  connecting  catch-basin  in- 
lets, $1568."  Appellant  makes  different  objections  to  these 
two  items  in  the  engineer's  estimate,  which  renders  it  nec- 
essary to  consider  them  separately. 

The  objection  to  the  estimate  of  $300  for  "constructing 
six  new  catch-basins"  is,  that  the  estimate  is  insufficient 
because  it  fails  to  mention  the  material  of  which  the  catch- 
basins  are  to  be  constructed  and  fails  to  state  the  dimen- 
sions. It  is  shown  that  catch-basins  may  be  constructed  of 
various  kinds  of  material  and  of  different  sizes,  and  that 
the  cost  will  vary  according  to  the  material  used  and  the 
dimensions  of  the  catch-basins  to  be  constructed.  It  is 
argued  that  it  is  essential  to  the  rights  of  the  property 
owner  that  he  should  have  information  as  to  the  nature 
and  character  of  the  proposed  improvement,  so  that  he  may 
intelligently  consider  and  act  upon  the  questions  that  will 
come  before  the  public  hearing.  Conceding  that  the  prop- 
erty owner  should  be  given  information  as  to  the  general 
nature  and  character  of  the  proposed  improvement,  it  does 
not  follow  that  such  information  must  be  afforded  by  the 
estimate  of  the  engineer.    The  board  of  local  improvements 
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is  authorized,  either  with  or  without  a  petition,  to  originate 
a  local  improvement  to  be  paid  for  by  special  assessment, 
and  the  statute  provides  that  in  either  case  the  board  of 
local  improvements  shall  adopt  a  resolution  describing  the 
proposed  improvement,  which  resolution  shall  be  at  once 
transcribed  into  the  records  of  the  board.  The  statute  also 
provides  that  by  the  same  resolution  a  day  and  hour  shall 
be  fixed  for  a  public  hearing,  which  shall  be  not  less  than 
ten  days  after  the  adoption  of  such  resolution.  The  statute 
further  provides:  .  **Said  board  shall  also  cause  an  esti- 
mate of  the  cost  of  such  improvement  (omitting  land  to 
be  acquired)  to  be  made  in  writing  by  the  engineer  of  the 
board  (if  there  be  one;  if  not,  then  by  the  president)  over 
his  signature,  which  shall  be  itemized  to  the  satisfaction  of 
said  board  and  which  shal^  be  made  a  part  of  the  record 
of  such  resolution."  The  next  step  required  to  ht  taken 
is  the  notice  of  the  time  and  place  of  the  public  hearing, 
which  must  be  sent  by  mail,  addressed  to  the  person  in 
whose  name  the  property  fronting  on  the  proposed  im- 
provement was  assessed.  The  notice  must  contain  the  sub- 
stance of  the  resolution  adopted  by  the  board  and  estimate 
of  the  cost  of  the  proposed  improvement,  and  a  notification 
that  the  extent,  nature,  kind,  character  and  estimated  cost 
of  such  proposed  improvement  may  be  changed  by  the  said 
board  at  the  public  consideration  thereof,  etc.  After  the 
public  hearing,  if  the  proposed  improvement  be  not  aban- 
doned, the  board  of  local  improvements  is  required  to  pre- 
pare an  ordinance  to  be  submitted  to  the  city  council.  The 
ordinance  shall  prescribe  the  nature,  character,  locality  and 
description  of  such  improvement,  and  provide  whether  the 
same  shall  be  made  wholly  or  in  part  by  special  assessment 
or  special  taxation  of  contiguous  property,  and  if  in  part 
only,  it  shall  so  state.  The  requirements  above  set  out  are 
found  in  sections  7  and  8  of  the  Local  Improvement  act. 
(Kurd's  Stat.  p.  406.)  Section  9  of  the  statute  provides 
that  with  such  ordinance  the  board  shall  present  to  the  city 


Digitized  by 


Google 


120  City  op  Chicago  v.  Underwood.  [258  111. 

council  its  recommendation  of  such  improvement,  signed 
by  at  least  a  majority  of  the  members  of  said  board,  and 
by  the  statute  the  recommendation  of  said  board  is  made 
prima  facie  evidence  that  all  of  the  preliminary  require- 
ments of  the  law  have  been  complied  with,  and  if  a  vari- 
ance be  shown  in  the  proceedings  in  the  court  it  shall  not 
affect  the  validity  of  the  proceeding,  "unless  the  court  shall 
deem  the  same  willful  or  substantial."  Section  lo  requires 
that  the  board  shall  also  present  with  the  ordinance  and 
recommendation  to  the  city  council  "an  estimate  of  the  cost 
of  such  improvement,  as  originally  contemplated,  or  as 
changed,  altered  or  modified  at  the  public  hearing,  itemized 
so  far  as  the  board  of  local  improvements  shall  think  nec- 
essary, over  the  signature  of  the  engineer  of  the  board,  if 
there  be  one;  if  n6t,  then  the  president  of  said  board,  who 
shall  certify  that,  in  his  opinion,  the  said  estimate  does  not 
exceed  the  probable  cost  of  the  improvement  proposed,  and 
the  lawful  expense  attending  the  same." 

The  foregoing  are  all  the  provisions  of  the  statute  that 
have  any  bearing  upon  the  question  under  consideration.  It 
will  be  observed  that  the  statute  makes  no  provision  requir- 
ing that  the  estimate  shall  contain  a  detailed  statement  of 
the  amount  or  character  of  material  that  will  be  necessary 
to  complete  the  improvement.  It  is  no  part  of  the  esti- 
mating engineer's  duty  to  determine  the  character  of  ma- 
terial that  will  be  necessary  for  the  improvement,  but  it  is 
his  business  merely  to  estimate  the  cost  of  the  improvement 
that  is  described  in  the  resolution.  The  only  requirement, 
in  so  far  as  the  estimate  is  concerned,  is  that  it  shall  be 
itemized  to  the  satisfaction  of  the  board  of  local  improve- 
ments. In  construing  this  statute,  this  court,  in  Hulbert 
V.  City  of  Chicago,  213  III.  452,  held  that  the  engineer's 
estimate  of  the  cost  of  an  improvement  is  sufficiently  item- 
ized, so  far  as  the  property  owners  are  concerned,  if  it  is 
sufficiently  specific  to  give  them  a  general  idea  of  the  es- 
timated cost  of  the  substantial  component  elements  of  the 
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improvement.  This  construction  of  the  statute  was  ad- 
hered to  in  Connecticut  Mutual  Life  Ins.  Co.  v.  City  of  Chi- 
cago, 217  111.  352,  and  there  are  other  cases,  both  before 
and  since  these  decisions  were  rendered^  in  line  with  them. 
In  the  Hulbert  case  the  estimate  of  the  engineer  was  ob- 
jected to  as  not  being  sufficiently  itemized.  The  estimate 
was,  "adjustment  of  sewers,  catch-basins  and  man-holes, 
$1139.30,"  and  in  the  Connecticut  Mutual  Life  Ins.  Co. 
case  the  estimate  of  the  engineer,  which  was  objected  to  for 
the  same  reason,  was  as  follows:  "adjustment  of  sewers, 
catch-basins  and  man-holes,  and  constructing  four  new 
catch-basins,  $1455."  In  both  of  these  cases  the  objection 
was  overruled,  and  that  ruling  was  affirmed  by  this  court. 
In  City  of  Chicago  v.  Gage,  237  111.  328,  the  estimate  was, 
"constructing  one  new  catch-basin,  at  $50."  In  that  case 
the  estimate  was  objected  to  because  it  did  not  mention  that 
the  catch-basin  was  to  be  constructed  of  brick  on  a  two- 
inch  pine-plank  floor,  connected  with  the  sewer  by  a  nine- 
inch  tile  pipe  and  a  Y-branch  trapped  with  a  half  trap  and 
provided  with  a  cast-iron  cover.  These  specifications  were 
in  the  ordinance  but  were  not  mentioned  in  the  estimate. 
In  that  case  this  court,  on  page  331,  said:  "The  estimate 
states  that  it  includes  labor  and  materials,  and  contains  an 
item  for  'adjusting  of  sewers,  catch-basins  and  man-holes, 
$485.'  It  is  not  necessary  for  the  estimate  to  set  out  in 
minute  detail  all  the  separate  items  of  material  and  labor 
which  go  into  the  improvement.  Only  the  substantial  com- 
ponent elements  of  the  improvement  are  required  to  be 
placed  in  separate  items," — citing  Village  of  Oak  Park  v. 
Gait,  231  111.  482,  and  Chicago  and  Western  Indiana  Rail- 
road Co.  V.  City  of  Chicago,  230  id.  9.  We  are  unable  to 
distinguish  the  above  cases  from  the  case  at  bar. 

Appellant  insists  that  a  different  rule  was  announced  in 
Doran  v.  City  of  Murphysboro,  225  111.  514.  A  careful 
reading  of  the  Doran  case  will  clearly  show-  that  there  was 
no  purpose  on  the  part  of  this  court  to  overrule  or  in  any 
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way  modify  the  Hulbert  and  Connecticut  Mutual  Life  Ins. 
Co.  cases.  Both  those  cases  are  cited  and  commented  on  in 
the  Doran  case.  One  of  the  items  of  the  estimate  under 
criticism  in  the  Dor^n  case  was,  "570  lineal  feet  street  gut- 
ter crossings,  at  $6.50,  $3705."  This  was  held  to  be  inac- 
curate, insufficient  and  uncertain,  and  an  objection  raising 
these  points  was  held  to  be  well  taken.  There  may  be  some 
language  found  in  the  reasoning  of  the  court  in  the  Doran 
case  from  which  it  might  be  understood  that  the  court  in- 
tended to  lay  down  the  rule  that  it  was  necessary,  in  the 
estimate  of  the  engineer,  to  state  the  particular  kind  and 
amount  of  material  that  was  to  enter  into  the  proposed  im- 
provement, but  that  case  should  not  be  so  imderstood.  The 
court  has  no  disposition  to  depart  from  the  rule  laid  down 
in  the  Hulbert  case  and  others  in  line  with  it  on  this  sub- 
ject. Under  this  rule  appellant's  first  objection  was  prop- 
erly overruled. 

Second — Appellant's  second  assignment  of  error  in  ef- 
fect is,  that  the  estimate  for  "adjusting  sewer  man-holes 
and  catch-basins  and  constructing  and  connecting  catch- 
basin  inlets"  is  unreasonable  and  excessive.  Basing  the 
argument  upon  the  estimate  of  the  cost  of  the  six  new 
catch-basins  mentioned  in  the  first  objection,  the  appellant 
argues  that  the  estimate  in  this  item  is  excessive.  Some 
latitude  must  be  allowed  for  the  variation  between  the  es- 
timated cost  of  an  improvement  and  the  actual  cost.  The 
most  careful  estimates  will  generally  prove  either  too  low 
or  too  high.  {City  of  Chicago  v.  Noonan,  210  111.  18; 
City  of  Nokomis  v.  Zepp,  246  id.  159;  City  of  Chicago  v. 
Davis,  253  id.  404.)  In  the  last  case  above  cited  it  was 
held  that  to  compel  the  city,  when  objections  are  made  on 
the  ground  that  estimates  are  excessive,  to  go  into  a  hear- 
ing respecting  the  price  of  labor  and  material  and  the  vari- 
ous conditions  which  might  enhance  or  lessen  the  cost  of 
the  improvement,  would  be  to  construe  the  Local  Improve- 
ment statute  in  a  way  not  contemplated  by  the  legislature 
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and  lead  to  much  vexatious  and  unnecessary  litigation.  It 
was  there  further  held  that  in  the  absence  of  fraud  or  mis- 
take on  the  part  of  those  appointed  by  law  to  estimate  the 
cost  of  the  improvement,  the  property  owner  cannot  inter- 
pose as  a  defense  that  the  actual  cost  would  be  less  than 
the  estimated  cost.  The  appellant  has  not  proven,  nor  at- 
tempted to  prove,  that  the  estimated  cost  of  the  item  un- 
der consideration  was  excessive,  and  in  the  absence  of  clear 
proof  the  presumption  must  be  indulged  that  the  estimat- 
ing engineer  has  neither  committed  a  mistake  nor  acted 
fraudulently  in  making  the  estimate.  (City  of  Chicago  v. 
MacChesney,  240  111.  174.)  This  objection  is  untenable 
and  was  properly  overruled. 

Third — ^The  third  error  assigned  is,  that  there  is  no 
provision  made  for  the  removal  of  obstructions  necessary 
to  be  removed  in  order  to  make  the  improvement,  and  this 
contention  is  based  upon  the  fact'  that  on  a  part  of  the 
street  there  is  a  row  of  telegraph  poles  about  halfway  be- 
tween the  south  rail  of  the  street  railway  track  and  the 
south  curve,  and  that  that  part  of  the  highway  is  covered 
with  grass  and  imderbrush,  the  street  not  having  previously 
been  paved.  The  removal  of  the  grass  and  underbrush  is 
included  in  the  grading,  which  is  provided  for  in  the  esti- 
mate and  in  the  ordinance.  As  to  the  telegraph  poles,  there 
is  nothing  to  show  whether  they  are  rightfully  in  the  street 
or  not  or  that  any  expense  will  be  necessarily  incurred  in 
their  removal.  The  city  has  power  to  require  the  corpora- 
tion owning  said  poles  to  remove  them  without  cost  to  the 
city.  At  least  nothing  appears  in  this  record  showing  that 
the  city  has  in  any  way  estopped  itself,  by  contract  or  oth- 
erwise, to  compel  the  removal  of  these  poles.  The  third 
assignment  of  error  cannot  be  sustained. 

Finding  no  error  in  the  record  the  judgment  of  the 
superior  court  of  Cook  county  is  affirmed. 

Judgment  affirmed. 
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The  PEOPI.E  ex  rel,  J.  E.  Hatfield,  Assessor,  Plaintiff  in 
Error,  vs,  George  W.  Grover,  Defendant  in  Error. 

Opinion  Hied  February  20,  ipij-^Rehearing  denied  April  j,  /p/j. 

1.  Township  organization — power  of  the  legislature  to  pro- 
vide for  township  organization.  The  legislature  is  not  restricted 
in  regard  to  the  terms  and  provisions  of  a  township  organization 
law,  except  that  the  law  must  be  general,  no  two  townships  shall 
have  the  same  name,  the  system  must  be  adopted  by  a  majority 
of  the  legal  voters  of  the  county,  the  holding  of  the  annual  town 
meeting  must  be  uniform  throughout  the  State,  and  the  fees  of 
township  officers  must  be  fixed  and  regulated  by  general  law. 

2.  Same — a  town  under  township  organization  is  a  civil  sub- 
division of  the  county.  A  town  under  township  organization  is  a 
civil  subdivision  of  the  county  and  the  county  is  an  involuntary 
political  or  civil  subdivision  of  the  State,  created  by  statute  to  aid 
in  the  administration  of  government. 

3.  CoNSTiTUTiONAi.  LAW — municipal  corporations  are  subject  to 
legislative  control.  All  municipal  corporations  are  subject  to  legis- 
lative control,  and  may  be  divided,  changed,  enlarged  or  abolished 
as  the  exigencies  of  the  public  may  demand,  the  only  restriction 
upon  such  power  being  that  no  local  or  special  law  shall  be  enacted 
with  reference  to  them. 

4.  Same — what  does  not  niake  a  law  local.  A  law  is  not  local 
because  it  operates  only  in  certain  municipalities  of  the  State,  if 
by  its  terms  it  operates  uniformly  throughout  the  State  upon  all 
municipalities  under  like  circumstances  and  situation. 

5.  Same — act  far  organizing  territory  of  a  city  into  township, 
as  it  stood  before  the  amendment  of  1^03,  is  constitutional.  The 
act  of  1877,  providing  that  the  county  board,  upon  the  request  of 
a  city,  may  organize  the  territory  of  the  city  into  a  township,  pro- 
vided such  territory  shall  have  a  population  of  not  less  than  three 
thousand,  is  constitutional.  (People  v.  Brayton,  94  III.  341,  and 
People  V.  Hazelwood,  116  id.  319,  adhered  to.) 

6.  Same— //i^  proviso  of  1^03  to  act  for  organizing  territory  of 
city  into  township  is  not  invalid.  The  proviso,  added  in  1903  to 
the  act  of  1877,  (Hurd's  Stat.  par.  136,  p.  2341,)  that  whenever 
the  territory  of  any  city  of  a  population  of  not  less  than  fifteen 
thousand  shall  be  composed  of  portions  of  two  or  more  townships, 
the  county  board  shall,  upon  request  of  the  city,  organize  the  ter- 
ritory of  the  city  into  a  new  township,  is  not  invalid,  as  being  based 
upon  an  unreasonable  and  arbitrary  classification. 
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7.  Same — word  "city"  used  in  proviso  of  ipos,  includes  incor- 
porated towns.  The  word  "city,"  used  in  the  proviso  added  in  1903 
to  the  act  of  1877,  authorizing  the  organization  into  a  new  town- 
ship of  the  territory  of  any  city  having  not  less  than  fifteen  thou- 
sand inhabitants  and  composed  of  portions  of  two  or  more  town- 
ships, mast  be  held  to  include  incorporated  towns  or  villages  of 
the  population  specified,  and  the  proviso  is  therefore  not  invalid,  as 
embracing  cities,  only.   {People  v.  Fox,  247  111.  402,  distinguished.) 

Writ  01?  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

W.  H.  Stead,  Attorney  General,  (Stone,  Oglevee  & 
Franklin,  of  counsel,)  for  plaintiff  in  error. 

Barry  &  Morrissey,  A.  W.  Peasley,  and  W.  R.  Bach, 
for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  information  filed  in  the  circuit  court  of  Mc- 
Lean county  on  motion  of  the  Attorney  General,  against 
the  defendant  in  error,  George  W.  Grover,  charging  him 
with  unlawful  usurpation  of  the  office  of  assessor  of  the 
alleged  "Town  of  the  City  of  Bloomington."  The  defend- 
ant in  error  filed  a  plea  in  which  he  set  up  that  the  city 
of  Bloomington  had  a  population  of  more  than  15,000; 
that  its  territory  was  composed  of  parts  of  two  townships ; 
that  its  coimcil,  by  resolution,  requested  the  county  board 
of  said  McLean  county  to  organize  the  territory  of  said 
city  of  Bloomington  into  a  separate  township,  by  the  name 
of  "Town  of  the  City  of  Bloomington;"  that  the  county 
board  granted  said  request;  that  said  territory  was  duly 
organized  as  a  new  town  under  section  i  of  an  act  which 
went  into  force  July  i,  1877,  as  amended  in  1903.  (Hurd's 
Stat.  191 1,  p.  2341.)  Plaintiff  in  error  filed  a  demurrer  to 
this  plea,  which,  after  argument,  was  overruled.  He  elected 
to  stand  by  the  demurrer,  and  thereupon  the  court  dismissed 
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the  petition.  This  writ  of  error  was  sued  out  from  that 
judgment 

The  principal  contention  in  this  case  is  whether  said 
section  i  of  said  act  of  1877,  as  amended  in  1903,  is  consti- 
tutional. Said  section  reads  as  follows:  "That  the  county 
board,  in*  any  county  under  township  organization,  may 
provide  that  the  territory  embraced  within  any  city  in  such 
county  shall  be  organized  as  a  town :  Provided,  such  ter- 
ritory shall  have  a  population  of  not  less  than  3000 :  And 
provided,  the  city  council  in  such  city  shall,  by  resolution, 
request  such  action  by  the  county  board:  And  provided 
further,  that  whenever  the  territory  of  any  city  of  a  popu- 
lation of  not  less  than  15,000  shall  be  composed  of  portions 
of  two  or  more  townships,  and  shall  by  its  council  request, 
by  resolution,  the  county  board  to  organize  it  into  a  sepa- 
rate township,  as  aforesaid,  and  shall  designate  the  name 
thereof,  it  shall  be  the  duty  of  the  county  board  to  com- 
ply with  such  request  and  provide  for  such  organization  of 
said  city  into  a  new  township  under  the  name  designated  in 
such  resolution  of  said  city  council."  The  last  proviso  was 
added  by  the  amendment  of  1903,  the  balance  of  the  sec- 
tion reading  the  same  as  it  did  when  originally  passed  in 
1877.  It  is  argued  by  counsel  for  plaintiflF  in  error  that 
the  proviso  is  unconstitutional  as  special  legislation,  and, 
while  insisting  that  it  is  not  necessary  for  a  decision  of  this 
case,  they  also  claim  that  the  entire  section  is  unconstitu- 
tional for  the  same  reason. 

Concerning  the  limitations  of  the  power  of  the  legisla- 
ture to  enact  a  township  organization  law,  it  has  been  held 
that  the  law  must  be  general ;  that  no  two  townships  shall 
have  the  same  name;  that  the  system  must  be  adopted  by 
a  majority  of  the  legal  voters  of  the  county;  that  the  hold- 
ing of  the  annual  town  meeting  must  be  uniform  through- 
out the  State;  that  the  fees  of  township  officers  must  be 
fixed  and  regulated  by  general  law ;  that  aside  from  these 
limitations  the  legislature  is  not  restricted  in  regard  to 
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the  terms  and  provisions  of  a  township  organization  law. 
(People  V.  Knopf,  171  111.  191.)  A  town  under  the  town- 
ship organization  system  is  a  civil  subdivision  of  a  coimty. 
A  county  is  an  involuntary  political  or  civil  division  di  the 
State,  created  by  statute  to  aid  in  the  administration  of 
government.  (People  v.  Martin,  178  111.  611.)  All  mu- 
nicipal  or  public  corporations  are  subject  to  legislative  con- 
trol, and  may  be  divided,  altered,  changed,  modified,  en- 
larged, restrained  or  abolished,  as  the  exigencies  of  the 
public  may  demand.  The  only  restriction  on  that  power  is 
that  no  local  or  special  law  shall  be  passed  with  reference 
to  them.  City  of  Chicago  v.  Town  of  Cicero,  210  111.  290, 
and  cases  cited;  Chalstran  v.  Board  of  Education,  244 
id.  470. 

A  law  is  not  local  because  it  operates  only  in  certain 
municipalities  of  the  State  if  by  its  terms  it  operates  uni- 
formly throughout  the  State  under  like  circumstances  and 
situation.  (VHote  v.  Village  of  Milford,  212  111.  418.) 
A  classification  of  public  corporations  cannot  be  arbitrarily 
adopted.  "There  must  be  some  reasonable  relation  between 
the  situation  of  municipalities  classified  and  the  purposes 
and  objects  to  be  attained.  There  must  be  something,  in 
the  nature  of  things,  which  in  some  reasonable  degree  ac- 
counts for  the  division  into  classes."  (People  v.  Knopf, 
183  111.  410.)  If  all  laws  were  held  imconstitutional  be- 
cause they  did  not  embrace  all  persons,  few  would  stand 
the  test.  A  law  is  general,  not  because  it  embraces  all  of 
the  governed,  but  that  it  may  embrace  all  if  they  occupy 
the  position  of  those  who  are  embraced.  (Hawthorn  v. 
People,  109  111.  302.)  A  law  which  classifies  cities,  towns 
and  villages  on  a  basis  of  5000  to  10,000  population  as  to 
regulating  the  plumbing  business  and  maintaining  a  board 
of  examiners  for  plumbers  and  issuing  certificates  has  been 
held  constitutional.  (Douglas  v.  People,  225  111.  536.) 
This  court  has  repeatedly  stated  that  additional  powers  may 
be  required  in  cities  for  the  performance  of  duties  addi- 


Digitized  by 


Google 


128  The  People  r.  Groveb.  [258  IlL 

tional  to  those  required  in  less  populous  centers.  People 
V.  Knopf,  supra;  VHote  v.  Village  of  Milford,  supra; 
Cummings  v.  City  of  Chicago,  144  111.  563 ;  Northwestern 
University  v.  Village  of  li'ilmette,  230  id.  80. 

Section  i,  before  amended  in  1903,  has  twice  been  held 
constitutional  by  this  court  as  not  contravening  said  pro- 
vision against  special  legislation  as  to  towns.  (People  v. 
Brayton,  94  111.  341;  People  v.  Haselwood,  116  id.  319.) 
That  this  section  was  a  valid  enactment  has  also  been  rec- 
ognized in  Tissier  v.  Rbcin,  130  111.  no,  People  v.  Chicago 
and  Alton  Railroad  Co.  172  id.  71,  City  of  Bast  St.  Louis 
V.  Rhein,  139  id.  116,  and  Welsh  v.  Shumway,  232  id.  54. 

Counsel  for  plaintiff  in  error  ccMicede  that  this  court  has 
held  the  original  section  constitutional,  but  insist  that  what 
is  said  on  that  subject  was  not  necessary  for  the  decision 
of  either  of  said  cases  where  that  ruling  was  made.  With 
this  we  cannot  agree.  Without  discussing  this  point  at 
length,  the  law  was  held  constitutional  in  People  v.  Bray- 
ton,  supra.  In  People  v.  Haselwood,  supra,  the  very  ques- 
tion of  special  legislation  was  considered  at  length.  On 
page  328  of  that  decision  it  was  said :  "Again,  the  objec- 
tion is  urged  that  the  law  is  local  or  special,  in  that  the 
townships  affected  by  the  act  are  essentially  different  from 
townships  existing  in  territory  unaffected  by  the  act,  and 
that  it  is  for  that  reason  unconstitutional.  It  will  be  ob- 
served that  this  difference  is  merely  in  the  instrumentalities 
by  and  through  which  the  general  township  system  is  en- 
forced. The  main  object,  evidently,  is  to  reduce  the  num- 
ber of  officials  required  to  carry  on  local  government,  and 
to  that  extent  to  reduce  expenses.  It  is  assumed,  and 
rightly,  as  we  think,  that  as  regards  the  purposes  of  the 
organization  of  townships  and  the  administration  of  town- 
ship government  there  is  such  a  difference  in  the  condi- 
tions and  relations  of  things  within  incorporated  cities 
from  those  in  the  country  as  in  material  respects  makes 
differences  in  the  statutes  applicable  to  the  one  and  to  the 
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other  indispensable.     Thus,  the  construction  and  repairing 
of  roads,  bridges,  etc. ;  the  regulation,  restraint  or  prohibi- 
tion of  domestic  animals  running  at  large,    *     *     *     can 
in  the  country  be  done  only  by  the  corporate  authorities 
of  the  townships,  but  in  the  cities  these  things  fall  entirely 
within  the  powers  of  the  municipal  government.     *     *     * 
So,  also,  there  are  other  powers  conferred  upon  towns  by 
the  Township  law  which  have  relation  only  to  the  protec- 
tion of  the  interests  of  agriculture  in  the  country,  the  sub- 
jects matter  whereof  are  by  the  mere  fact  of  the  existence 
of  a  city  excluded  from  its  limits.    *    *    *    Qassification, 
therefore,  in  our  opinion,  is  not  only  allowable,  but  to  a 
large  extent  inevitable,  between  towns  lying  wholly  in  the 
coimtry  and  those  the  entire  territory  of  which  is  covered 
by  an  incorporated  city,  and  we  are,  hence,  unable  to  say 
that  a  law  applicable,  as  is  this,  to  all  townships  the  terri- 
tory of  which  does  not  extend  beyond  the  limits  of  the  ter- 
ritory of  an  incorporated  city,  is  unconstitutional  because 
local  or  special."    This  decision  on  this  question  has  never 
been  overruled  or  questioned  by  this  court  since  that  time. 
From  what  was  said  in  People  v.  Brayton,  supra,  and 
later  in  People  v.  Hazelwood,  supra,  the  legislature  appar- 
ently concluded  that  it  was  not  clear  from  said  section  i 
that  if  a  city  contained  portions  of  more  than  one  township 
its  territory  could  be  organized  into  a  single  town  under 
said  section,  and  therefore  the  proviso  was  added  by  the 
amendment  of  1903  permitting  the  territory  of  cities  of 
not  less  than  15,000,  when  composed  of  portions  of  two  or 
more  townships,  to  be  organized  as  a  single  town.     Had 
this  amendment  simply  changed  the  first  part  of  the  section 
so  as  to  permit  any  city  with  not  less  than  3000,  whether 
it  was  situated  in  one  or  more  than  one  township,  to  have 
its  territory  set  off  into  a  single  town,  there  could  be  no 
question  that  under  the  former  rulings  of  this  court  in  Peo- 
ple v.  Brayton,  supra,  and  People  v.  Hazehvood,  supra, 
such  a  statute  would  be  constitutional.     How,  then,  can  it 
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be  argued  that  fixing  the  limitation  at  15,000  instead  of 
3000  makes  such  a  limitation  arbitrary  and  unreasonable? 
Plaintiff  in  error  argues  that  certain  cities  in  the  State  have 
a  population  of  15,000  situated  within  a  single  township 
and  that  the  proviso  does  not  cover  them.  Plainly,  the 
territory  within  any  such  cities  can  be  organized  into  a 
single  town  under  the  first  part  of  the  section.  Taking  the 
section  all  together,  therefore,  it  does  not  for  this  reason 
contravene  the  provision  of  the  constitution  as  to  special 
legislation.  The  classification  is  reasonable  and  constitu- 
tional. 

In  this  connection  it  may  be  noted  that  plaintiff  in  er- 
ror insists  that  the  proviso  is  unconstitutional  because  the 
county  board  has  no  option  in  granting  the  resolution  if 
presented  in  proper  form,  while  the  first  part  of  the  section 
says  that  the  county  board  "may  provide,"  leaving  it  op- 
tional with  the  board  whether  they  shall  allow  the  petition 
or  not.  Without  passing  on  the  question  as  to  whether  the 
first  part  of  the  section  and  proviso  should  be  thus  differ- 
ently construed  even  if  the  proviso  be  construed  as  not  giv- 
ing the  county  board  an  option,  that  would  not  make  it  un- 
constitutional.   Town  of  Somonauk  v.  People,  178  111.  631. 

Counsel  for  plaintiff  in  error  further  strenuously  insist 
that  the  section  is  unconstitutional  because  it  applies  only 
to  cities  and  not  to  incorporated  towns  or  villages  of  the 
specified  population.  They  assert  that  this  question  as  to 
this  section  was  not  considered  in  the  cases  already  de- 
cided, and  that  therefore  this  court  should  now  hold  the 
section  special  legislation,  as  applying  only  to  cities  and  not 
to  incorporated  villages  and  towns.  The  word  "city*'  has 
been  defined  to  mean  an  incorporated  town.  (6  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — 32,  and  cases  cited.)  "A 
city  is  a  town  incorporated."  (i  Blackstone's  Com. — 
Sharswood's  ed. — 1 14.)  This  court  has  said  that  it  "would 
not  be  going  too  far  to  hold  that  the  word  'city'  included 
an  incorporated  town.'*     {Burke  v.  Monroe  County,  yj  111, 
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6io;   Bruncr  v.  Madisoji  County,  in  id.  ii.)     We  have 
also  held  that  an  incorporated  town  and  incorporated  vil- 
lage may  mean  one  and  the  same  thing.     {Town  of  Cicero 
V.  Haas,  244  111.  551,  and  cases  cited.)     In  popular  use  the 
difference  between  a  city  and  an  incorporated  town  is  gen- 
erally understood  to  consist  in  size  and  population.    Under 
the  laws  of  this  State  there  is  no  maximum  limitation 
of  population  for  a  village,  incorporated  town  or  city,  but 
there  are  certain  conditions  as  to  minimum  population  as 
to  each  of  the  three.     Plainly,  by  usage  as  well  as  by  the 
great  weight  of  authority,  there  is  no  explicit  meaning  in 
this  country  that  can  be  given  to  the  words  "city,"  "vil- 
lage" and  "incorporated  town."    Frequently  a  reference  is 
required  to  the  context,  and,  in  construing  statutes,  to  the 
entire  statute  and  the  pvupose  for  which  it  was  passed. 
( I  Dillon  on  Mun.  Corp. — 5th  ed. — sec.  32,  note  i ;  7  Cyc. 
p.  148,  and  cases  cited.)     An  act  permitting  cities  and  vil- 
lages, but  not  towns,  to  construct  and  maintain  drains  was 
held  constitutional.     {Village  of  Hyde  Park  v.  Spencer, 
118  111.  446.)     The  act  providing  for  commission  form  of 
government  is  limited  to  cities  and  villages  having  a  popu- 
lation of  not  exceeding  200,000  and  does  not  include  incor- 
porated towns,  but  is  constitutional.     {People  v.  Bdmands, 
252  111.  108.)     So,  also,  a  statute  authorizing  the  creation 
of  city  courts  in  cities  of  less  than  3000  is  valid,  although 
it  does  not,  in  terms,  apply  to  incorporated  villages  and 
towns.     {Chicago  Terminal  Railroad  Co.  v.  Greer,  223  111. 
104.)     An  act  authorizing  the  city  councils  of  cities  of  a 
certain  size  to  levy  a  tax  for  the  support  of  a  public  hos- 
pital has  been  held  constitutional.     {People  v.  DeKalb  and 
Great  Western  Railroad  Co,  256  111.  290;  People  v.  Chi- 
cago Great  Western  Railroad  Co,  id.  414.)     In  none  of 
these  decisions  was  the  question  decided  as  to  whether  the 
word  "city"  included  an  incorporated  town  or  village  or 
whether  the  words  "incorporated  town"  and  "village"  are 
synonymous.    After  a  consideration  of  said  law  of  1877,  ^^ 
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connection  with  various  provisions  of  the  Township  Organi- 
zation law,  we  are  disposed  to  construe  the  word  "city"  in 
said  section  i  and  the  proviso  as  including  an  incorporated 
town  or  village  of  the  required  population. 

Plaintiff  in  error  insists  that  such  a  conclusion  is  in 
conflict  with  the  reasoning  of  this  coiut  in  People  v.  Fox, 
247  111.  402.  We  cannot  so  hold.  In  that  case  the  court 
was  construing  section  16  of  the  Roads  and  Bridges  law. 
That  section  contained  three  provisos.  The  first  two  used 
the  words  "village,  town  or  city."  The  third  used  the  word 
"cities,"  only,  and  this  court  held  that  the  word  "city,"  as 
used  in  this  last  proviso,  did  not  apply  to  a  village  or  in- 
corporated town.  Clearly,  no  other  conclusion  could  be 
drawn,  reading  the  whole  section  and  provisos  together.  To 
hold  on  this  question  as  contended  by  counsel  for  plaintiff 
in  error  would  overrule  a  long  line  of  decisions  in  this 
court  and  would  be  contrary  to  the  great  weight  of  au- 
thority in  other  jurisdictions. 

The  plaintiff  in  error  further  insists  that  the  demurrer 
should  have  been  sustained  because,  counsel  argue,  the  plea 
to  which  it  was  filed  shows,  on  its  face,  that  the  new  Town 
of  the  City  of  Bloomington  contains  territory  (two  platted 
lots)  which  is  within  the  limits  of  the  city  of  Blooming- 
ton  but  not  a  part  of  said  city,  having  never  been  annexed 
thereto  or  made  a  part  thereof.  These  two  lots  are  entirely 
within  the  boundaries  or  limits  of  the  city  of  Bloomington 
and  not  on  its  border.  Evidently  the  city  authorities  have 
understood  and  intended  that  these  lots  were  a  part  of  the 
territory  of  said  city.  From  this  record  we  are  of  the  opin- 
ion that  they  are  not  only  within  the  limits  of  said  city  but 
are  a  part  thereof,  and  that  the  demurrer  was  properly 
overruled. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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EuhA  A.  Brand  et  aL  Exrs.,  Appellants,  vs.  The  Union 
ELEVATED  Railroad  Company  et  al.  Appellees. 

Opinion  Hied  February  20,  jpij — Rehearing  denied  April  2,  ipij, 

1.  RcAi«  PROPERTY — rule  for  determining  whether  property  not 
taken  is  damaged.  In  determining  whether  property  not  taken  for 
the  construction  of  an  elevated  railroad  is  damaged  by  the  con- 
struction and  operation  of  the  road  it  is  improper  to  consider  gen- 
eral benefits  affecting  the  community ;  but  if  the  property  not  taken 
is  enhanced  in  value  by  reason  of  the  construction  and  operation 
of  the  railroad  such  increase  in  value  is  a  special  benefit  as  to 
the  particular  property  and  not  a  general  benefit,  notwithstanding 
other  property  in  the  vicinity  is  also  enhanced  in  value  by  reason 
of  the  improvement. 

2.  Sams — •/  property  not  taken  is  enhanced  in  value  by  the  im- 
provement it  is  not  damaged.  If  property  not  taken  for  the  con- 
struction of  an  elevated  railroad  is  not  depreciated  in  market  value 
by  the  construction  and  operation  of  the  railroad,  or  if  its  market 
value  has  been  increased  by  reason  of  the  improvement,  it  cannot 
be  said  to  have  been  damaged  by  reason  of  noise  and  vibration, 
obstruction  of  light  and  air  or  Interference  with  access  to  the 
property,  even  though  other  property  in  the  vicinity  of  the  im- 
provement has  also  increased  in  value.  (Metropolitan  West  Side 
Elevated  Railway  Co.  v.  Stickney,  150  111.  362,  followed;  Keiths- 
burg  and  Eastern  Railroad  Co.  v.  Henry,  79  id.  290,  criticised.) 

Cartwright,  J.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Marcus  Kavanagh, 
Judge,  presiding. 

Harry  S.  Mecartney,  for  appellants. 

James  J.  Barbour,  (Addison  L.  Gardner,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  suit  was  brought  by  appellants  against  appellees  to 
recover  damages  alleged  to  have  been  sustained  to  their 
property  from  the  construction  of  an  elevated  railroad  in 
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the  street  upon  which  the  property  abuts.  Appellants'  prop- 
erty fronts  east  on  Wabash  avenue,  in  the  city  of  Chicago, 
and  is  situated  between  Jackson  and  VanBuren  streets. 
Upon  the  request  of  the  parties  the  jury  viewed  the  prem- 
ises, and  appellants  introduced  on  the  trial  the  testimony  of 
Christian  Florup,  who  was  engaged  in  the  real  estate  busi- 
ness, and  was,  and  had  been  since  prior  to  the  construction 
of  the  elevated  railroad,  agent  for  the  property  and  col- 
lector of  rents  of  the  building.  He  was  the  only  witness 
offered  upon  the  question  of  damages.  At  the  conclusion 
of  the  evidence  for  appellants,  the  court,  on  motion  of  ap- 
pellees, instructed  the  jury  to  return  a  verdict  of  not  guilty. 
A  motion  by  plaintiffs  for  a  new  trial  was  overruled,  judg- 
ment rendered  on  the  verdict  and  plaintiffs  appealed  to  this 
court.  The  court,  being  of  opinion  no  constitutional  ques- 
tion was  involved  authorizing  an  appeal  direct  to  this  court, 
transferred  the  case  to  the  Appellate  Court  for  the  First 
District.  That  court  affirmed  the  judgment  of  the  superior 
court  and  granted  a  certificate  of  importance,  upon  which 
plaintiffs  below  brought  the  case  by  appeal  to  this  court. 

Numerous  errors  were  assigned  in  the  Appellate  Court, 
but  counsel  for  appellants  states  in  his  brief  that  all  of  them 
were  withdrawn  except  those  raising  the  question  of  the 
correct  rule  for  assessing  damages  to  property  not  taken 
but  affected  by  a  public  use,  and  this  is  the  only  question 
discussed  in  the  briefs  in  this  court. 

Appellees'  elevated  structure  was  completed  and  the 
road  put  in  operation  in  October,  1897.  The  witness  Flo- 
rup described  appellants'  building  and  its  uses,  and  the  ef- 
fect upon  the  property  and  its  use  by  the  construction  and 
operation  of  the  elevated  railroad.  He  testified  to  the  rent- 
als received  from  the  building  before  and  after  the  con- 
struction of  the  road  and  the  value  of  the  property  before 
and  after  its  construction.  He  placed  its  value  at  $4800 
per  foot  before  the  road  was  built,  and  testified  that  it  did 
not  decrease  in  market  value  by  reason  of  the  construction 
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of  the  road.  About  three  years  after  its  completion  the 
property  increased  in  value  to  $6500  per  foot.  The  un- 
disputed evidence,  therefore,  was  that  the  market  value  of 
appellants'  property  was  not  depreciated  by  the  construction 
of  the  road.  It  is  claimed,  however,  that  this  was  the  re- 
sult of  general  benefits  common  to  all  property  in  the  neigh- 
borhood served  by  the  improvement,  and  that  such  benefits 
should  not  be  considered  in  determining  the  damages ;  that 
only  special  benefits,  such  as  are  a  direct  physical  improve- 
ment to  the  property,  like  the  draining  of  a  wet,  swampy 
tract  of  land  by  the  improvement,  or  building  a  bridge 
across  a  stream  running  through  the  land,  which  enables 
the  owner  to  enjoy  it  with  greater  advantage  by  reason 
of  the  improvement,  should  be  considered  in  determining 
whether  the  property  is  damaged.  Appellants  contend  that 
the  benefits  to  their  property  by  reason  of  the  improvement 
which  operated  to  prevent  a  decrease  in  its  market  value 
were  general  benefits ;  that  there  were  no  special  benefits, 
but,  on  the  contrary,  the  improvement  injuriously  affected 
the  use  of  appellants'  property  by  obstructing  air  and  light, 
by  noise  and  vibration,  and  by  interference  with  access  to 
their  property,  and  they  insist  they  are  entitled  to  recover 
the  damage  thus  resulting  without  any  reference  to  the 
other  benefits  that  may  have  resulted  from  the  improvement. 
This  question  is  not  a  new  one  in  this  State.  Since  the 
adoption  of  our  present  constitution  and  the  passage  of 
the  Eminent  Domain  act  the  question  has  been  passed  upon 
by  this  court  a  great  many  times.  The  first  reported  cases 
are  Page  v.  Chicago,  Milwaukee  and  St.  Paul  Railway  Co, 
70.  111.  324,  Chicago  and  Pacific  Railroad  Co.  v.  Francis,  70 
id.  238,  and  Bberhart  v.  Chicago,  Milwaukee  and  St.  Paul 
Railway  Co.  70  id.  347,  In  all  three  of  these  cases  it  was 
held  the  true  measure  of  compensation  for  land  not  taken 
by  the  improvement  was  the  difference  between  what  the 
property  w^ould  have  sold  for  unaffected  by  the  improve- 
ment, and  what  it  would  sell  for  as  affected  by  it.     In  the 
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Francis  case  the  court  said:  "It  cannot  be  said  aj^ellee 
has  sustained  damage  when  his  property  is  worth  and  will 
sell  for  as  much,  or  more,  than  if  no  road  had  been  built." 
That  case  was  cited,  and  the  rule  announced  adhered  to, 
in  the  Page  case.  The  decision  in  the  Eberhart  case  (opin- 
ion by  Justice  Breese)  was  based  upon  the  Page  and  Fran- 
cis cases,  and  the  opinion  in  the  Page  case  was  referred 
to  for  a  discussion  of  the  proper  measure  of  compensation 
for  property  not  taken.  The  rule  announced  in  those  cases 
has,  with  one  exception,  been  followed  in  subsequent  cases, 
down  to  Metropolitan  West  Side  Elevated  Railway  Co.  v. 
Stickney,  150  111.  362.  That  was  a  proceeding  to  condemn 
the  right  of  way  across  certain  lots,  in  which  proceeding 
damages  were  claimed  and  awarded  for  injury  to  the  parts 
of  the  lots  not  taken.  The  court  instructed  the  jury  that 
they  could  not  consider  any  benefits  to  the  property  which 
might  arise  from  the  construction  and  operation  of  the 
railroad  unless  the  evidence  showed  such  benefits  were  spe- 
cial to  the  particular  property  and  not  shared  by  it  in  com- 
mon with  the  generality  of  property,  in  the  vicinity  of  the 
line  of  the  proposed  railroad.  In  the  opinion  the  court  re- 
views all  its  previous  decisions  since  the  adoption  of  the 
constitution  of  1870  and  sums  up  its  conclusions  in  the  fol- 
lowing language:  *lt  therefore  follows  that  every  ele- 
ment arising  from  the  construction  and  operation  of  the 
railroad  or  other  public  improvement  which  in  an  appreci- 
able degree,  capable  of  ascertainment  in  dollars  and  cents, 
enters  into  the  diminution  or  increase  of  the  value  of  the 
particular  property,  is  proper  to  be  taken  into  consideration 
in  determining  whether  there  has  been  damage,  and  the  ex- 
tent of  it.  Thus,  the  situation  of  the  property,  the  use  to 
which  it  is  devoted  and  of  which  it  is  susceptible,  the  char- 
acter and  extent  of  the  business  to  which  it  is  adapted  be- 
fore and  after  the  construction  of  the  public  work,  and, 
indeed,  every  fact  and  circumstance  legitimately  tending  to 
show  a  depreciation  or  enhancement  of  the  value  of  the 
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property,  are  proper  to  be  considered,  so  far  as  they  tend 
to  show  the  actual  value  of  the  land  without  and  with  the 
proposed  taking  for  the  public  use,  while,  on  the  other 
hand,  a  consideration  of  facts  or  circumstances  tending  to 
show  those  general  benefits  supposed  to  flow  to  the  com- 
munity at  large,  or  to  the  public  generally,  from  the  con- 
struction of  the  proposed  railroad  or  other  public  work, 
and  the  effect  of  which,  in  determining  the  injury  or  bene- 
fit to  the  particular  tract  of  land,  cannot  be  other  than  con- 
jectural and  sp^ulative,  is  excluded." 

Ajq)ellants  insist  this  decision  and  others  in  line  with  it 
are  wrong;  that  the  rule  adopted  in  this  State  is  contrary 
to  the  weight  of  authority  in  other  States  and  to  the  views 
of  Mr.  Lewis  in  his  work  on  Eminent  Domain;  also,  that 
the  rule  is  in  conflict  with  Keithsburg  and  Eastern  RaUroad 
Co.  v.  Henry,  79  111.  290,  and  section  9  of  the  Eminent 
Domain  act.  It  is  quite  true,  the  decisions  in  this  State 
upon  the  question  here  under  consideration  are  not  in  har- 
mony with  the  decisions  of  courts  of  last  resort  in  some  of 
our  sister  States,  while  they  are  in  harmony  with  the  de- 
cisions in  some  States.  The  conflict  between  the  decisions 
in  this  State  and  the  decisions  of  other  States  relied  upon 
by  ai^llants  is  not  so  much  as  to  a  rule  of  law  as  it  is 
to  the  application  of  the  rule.  This  court  is  in  accord  with 
the  cases  in  other  States  holding  that  only  special  benefits 
are  to  be  considered  in  making  just  compensation  for  land 
damaged  by  but  not  taken  for  a  public  use.  The  difference 
is  principally  as  to  what  are  general  benefits  and  what  are 
special  benefits.  Some  courts  hold  that  only  those  benefits 
are  special  which  directly  and  physically  operate  upon  the 
particular  property  in  a  manner  different  from  and  not 
shared  in  common  by  other  property  in  the  neighborhood 
and  which  enable  the  owner  to  use  it  with  greater  advan- 
tage. All  other  benefits  which  increase  the  market  value 
of  the  particular  property  in  common  with  other  property 
in  the  neighborhood  are  held  to  be  general  benefits.    This 
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view  has  not  been  adopted  in  tliis  State.  The  nile  adopted 
in  this  State  is  thus  stated  in  the  Stickncy  case:  "If  prop- 
erty is  enhanced  in  value  by  reason  of  the  improvement,  as 
distinguished  from  the  general  benefits  to  the  whole  com- 
munity at  large,  it  is  said  to  be  specially  benefited,  and  is 
to  be  assessed  for  the  ^)ecial  benefits,  notwithstanding  ev- 
ery other  piece  of  property  upon  or  near  the  improvement 
may  be,  to  a  greater  or  less  degree,  likewise  specially  bene- 
fited, {Wilson  V.  Board  of  Trustees,  133  111.  443.)  In 
other  words,  it  is  not  such  benefit  as  is  special  to  the  par- 
ticular property,  thereby  excluding  the  consideration  of 
such  benefits  as  are  common  to  other  property  similarly 
situated,  but  is  such  benefit  as  that  the  particular  property 
is  by  the  improvement  enhanced  in  value, — that  is,  spe- 
cially benefited.  *  *  *  If  a  piece  of  property  is  en- 
hanced in  value,  such  enhancement, — or,  in  other  words, 
benefit  to  the  property, — cannot  be  said  to  be  common  to 
any  other  piece  of  property.  Each  piece  of  property  es- 
pecially enhanced  in  value  is  thus  specially  benefited  within 
itself  and  irrespective  of  the  benefit  that  may  be  ccMiferred 
by  the  improvement  upon  other  properties.  It  follows,  nec- 
essarily, that  where  the  benefits  are  designated  as  'general 
benefits,'  ^benefits  common  to  other  property,'  and  the  like 
expressions  to  be  found  in  decided  cases,  it  is  meant  those 
general,  intangible  benefits  which  are  supposed  to  flow  to 
the  general  public  from  a  public  improvement.  *  *  *  By 
a  practically  unbroken  line  of  decisions  in  this  State  it  is 
well  settled  that  the  test,  under  the  present  statute,  as  to 
whether  land  not  taken  is  damaged,  is  the  effect  of  the  im- 
provement upon  the  value  of  the  land.  Under  the  rule, 
land  is  said  to  be  damaged  only  when  there  is  a  diminution 
in  its  value, — a  depreciation  in  its  price  or  worth, — and  the 
compensation  required  to  be  made  is  the  amount  of  depreci- 
ation or  diminution  in  value  occasioned  by  the  construction 
and  operation  of  the  railroad,  or  other  improvement.  Spe- 
cial benefits  are  such  benefits  flowing  from  the  proposed 
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public  work  as  appreciably  enhance  the  value  of  the  par- 
ticular tract  of  land  alleged  to  be  benefited.  As  already 
said,  the  fact  that  other  property  in  the  vicinity  is  likewise 
increased  in  value  from  the  same  cause, — that  is,  also  spe- 
cially benefited  by  the  improvement, — fiu'nishes  no  excuse 
for  excluding  the  consideration  of  special  benefits  to  the 
particular  property  in  determining  whether  it  has  been  dam- 
aged or  not,  and  if  it  has,  the  extent  of  the  depreciation 
in  value.  *  ♦  ♦  Hence,  all  imaginary  and  merely  specu- 
lative damages  or  benefits  are  excluded  from  consideration. 
The  consideration  of  such  benefits  as  tend  specifically  to 
enhance  the  value  of  the  particular  property  is  not  setting 
oflF  benefits  against  the  damage  to  the  property,  but  is  the 
simple  ascertainment  of  whether  the  land  has  been,  in  fact, 
depreciated  in  price  or  worth, — that  is,  whether  loss  or 
damage  has  resulted  to  the  owner, — for  if  his  property  is 
of  the  same  value  after  as  before  the  improvement  he  has 
sustained  no  loss." 

The  only  case  in  this  State  that  is  out  of  line  with  the 
Stickney  case  and  those  previously  and  subsequently  de- 
cided is  Keithsburg  and  Eastern  Railroad  Co.  v.  Henry, 
supra,  and  that  case  has  not  been  followed  in  any  subse- 
quent decision. 

Counsel  is  in  error  in  saying  the  author  of  the  opinion 
in  the  Stickney  case  failed  to  mention  section  9  of  the  Emi- 
nent Domain  act.  It  is  expressly  referred  to  on  page  373 
in  commenting  upon  the  Page  case,  and  that  part  of  the 
section  relied  upon  by  appellants  is  quoted.  The  section 
was  also  quoted  in  the  Page  case.  The  Stichiey  case  and 
the  previous  decisions,  with  the  one  exception  referred  to, 
have  been  since  uniformly  followed  and  adhered  to.  The 
last  cases  to  which  our  attention  has  been  called  are  Peoria, 
Bloomington  and  Champaign  Traction  Co.  v.  Vance,  225 
111.  270,  and  Eldorado,  Marion  and  Southwestern  Railroad 
Co.  V.  Everett,  225  id.  529.  In  the  Vance  case  the  court 
said:     "Since  the  adoption  of  the  constitution  of  1870  it 
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has  been  uniformly  held  by  this  court,  in  such  cases  as  this, 
that  the  measure  of  damages  to  land  not  taken  is  *the  dif- 
ference in  the  fair  cash  market  value  of  the  land  before 
and  after  the  construction  of  the  railroad,'  or  'the  amount, 
if  any,  which  lands  not  taken  will- be  depreciated  in  their 
fair  cash  market  value  by  the  construction  and  operation  of 
the  proposed  road.'     *     *     *     Under  the  rule  adopted  in 
this  State  for  determining  whether,  or  in  what  amount, 
property  not  taken  will  be  damaged  by  the  construction  and 
operation  ctf  a  railroad,  any  benefits  which  arc  not  conjec- 
tiu-al  or  speculative,  and  which  actually  enhance  the  market 
value  of  such  property,  are  to  be  considered  as  special  bene- 
fits and  not  as  general  benefits,  within  the  meaning  of  the 
rule  that  general  benefits  cannot  be  considered  in  determin- 
ing whether,  or  in  what  amount,  property  not  taken  will  be 
damaged.     Special  benefits  do  not  become  general  benefits 
because  the  benefits  are  common  to  other  property  in  the 
vicinity.     The  fact  that  other  property  in  the  vicinity  of 
the  proposed  railroad  will  also  be  increased  in  value  by  rea- 
son of  the  construction  and  operation  thereof  furnishes  no 
excuse  for  excluding  the  consideration  of  special  benefits 
to  the  particular  property  in  determining  whether  it  has 
been  damaged,  and  if  it  has,  the  extent  of  the  depreciation 
in  value."    In  the  Everett  case  the  court  said:    "The  real 
question  submitted  to  the  jury,  as  repeatedly  stated  in  the 
decisions  of  this  court,  was  the  value  of  the  land  not  taken, 
at  the  time  of  filing  the  petition,  with  and  without  the  im- 
provement, and  the  fact  that  other  property  in  the  vicinity 
is  increased  in  value  by  the  construction  and  operation  of 
the  road  furnishes  no  excuse  for  excluding  special  benefits 
to  the  particular  proi>erty  in  determining  whether  it  has 
been  damaged  or  not.    *    *    ♦    The  lands,  generally,  along 
the  line  in  this  vicinity  were  coal  lands,  and  might  all  be 
benefited  by  reason  of  improved  facilities  for  mining  and 
transporting  coal.     Considering  benefits  which  enhance  the 
value  of  the  particular  property  is  not  setting  off  benefits 
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against  damages,  but  is  simply  ascertaining  whether  there 
are  damages  or  not.  If  the  property  is  of  the  same  value 
after  as  before  the  improvement  the  owner  has  sustained 
no  loss.  Damages  cannot  exist  if  the  value  of  the  property 
is  not  lessened,  and  the  benefit  which  the  land  owner  se- 
cures as  an  owner  of  the  property  is  a  special  benefit.  In 
determining  whether  land  has  or  has  not  been  damaged  the 
jury  should  consider  whether  the  market  value  of  the  prop- 
erty remaining  will  be  enhanced  by  the  improvement,  al- 
though other  property  in  the  vicinity  will  be  likewise  bene- 
fited. (Metropolitan  West  Side  Elevated  Railway  Co,  v. 
White,  1 66  111.  375.)  It  is  true  that  general  benefits  af- 
fecting the  whole  community,  whether  owners  of  property 
along  the  line  of  a  railroad  or  not,  ^uch  as  increased  facili- 
ties for  travel,  the  increase  of  population  and  enhancing 
the  general  prosperity,  are  not  to  be  taken  into  account; 
but  benefits  flowing  from  the  proposed  improvement  which 
appreciably  enhance  the  market  value  of  the  particular  tract 
of  land  and  offset  injuries  to  it  are  to  be  considered,  for 
the  purpose  of  determining  the  ultimate  question  whether 
there  are  damages  to  the  lands  not  taken.** 

We  are  not  disposed  now  to  enter  upon  a  discussion  of 
the  correctness  of  the  rule  adhered  to  for  forty  years,  nor 
do  we  feel  at  liberty,  even  if  we  were  so  inclined,  to  over- 
rule the  large  number  of  decisions  that  would  have  to 
be  overruled  to  justify  a  reversal  of  this  judgment.  The 
judgment  is  in  harmony  with  the  law  in  this  State,  and  is 
therefore  affirmed.  Judgment  amrmcd. 

Mr.  JysTicE  Cartwright,  dissenting: 

It  is  with  no  little  hesitation  that  I  record  my  disagree- 
ment with  the  decision  of  this  case.  I  am  equally  averse 
to  overturning  established  rules  of  law  and  substituting  un- 
certainty for  certainty,  but  cannot  concur  in  what  I  do  not 
understand  to  be  an  established  rule  for  the  ascertainment 
of  damages  to  property  resulting  from  a  public  use.    If  my 


Digitized  by 


Google 


142  Brand  v.  Union  Elevated  R.  R.  Co.       [258  III. 

disagreement  should  amount  to  a  confession  of  want  of 
perception,  it  is  nevertheless  a  fact  that  I  have  not  regarded 
the  decisions  as  establishing  a  rule  so  unfair  to  the  citizen 
and  advantageous  to  the  authority  invested  with  the  power 
to  take  and  damage  private  property  for  public  use  as  that 
the  question  of  damage  is  to  be  detennined  solely  by  the 
maricet  value  of  property,  regardless  of  all  the  elements  and 
conditions  affecting  such  value.  As  I  understand  the  deci- 
sions, the  rule  has  been  that  the  property  owner  may  re- 
cover for  all  special  injuries  to  his  property  so  far  as  they 
aflfect  its  fair  cash  value,  and  against  such  injuries  may  ]yc 
set  off  all  such  benefits  as  are  special  and  peculiar  to  the 
property,  but  he  is  neither  entitled  to  recover  for  injuries 
common  to  the  public  at  large  nor  chargeable  with  benefits 
of  that  character.  Illustrating  those  injuries  to  property 
not  taken  which  he  is  entitled  to  prove  and  for  which  he 
may  recover  the  consequent  damages,  are  the  following: 

Loss  of  use  of  a  spring.  Peoria  and  Rock  Island  Rail- 
way Co,  v.  Bryant,  57  111.  473. 

All  physical  injuries  and  all  inconveniences  of  every 
character  actually  produced  by  the  public  use.  Jones  v. 
Chicago  and  Iowa  Railroad  Co.  68  111.  380. 

The  fact  that  a  portion  of  a  farm  is  cut  off  by  a  rail- 
road. Galena  and  Southern  Wisconsin  Railroad  Co.  v. 
Birkbeck,  70  111.  208. 

Separation  of  wood,  water  and  timber  from  the  balance 
of  a  farm.  Chicago  and  Iowa  Railroad  Co.  v.  Hopkins,  90 
111.  316. 

Cutting  off  a  part  of  a  farm  from  the  remainder  and 
inconvenience  in  reaching  a  highway.  DeBuol  y.  Preeport 
and  Mississippi  River  Railway  Co,  1 1 1  111,  499. 

Injuries  arising  from  inconveniences,  such  as  dividing 
land  as  to  water,  pasture  and  improvements,  although  not 
capable  of  definite  ascertainment ;  danger  of  killing  stock  or 
injuries  to  pasture  stock;  escape  of  fire,  and,  generally,  all 
damages  reasonably  probable  from  the  construction  and  op- 
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eration  of  a  railroad.  Chicago,  Burlington  and  Northern 
Railroad  Co.  v.  Bowman,  122  111.  595. 

The  fact  that  a  fami  is  put  in  worse  shape  for  cultiva- 
tion and  pasturage,  that  there  is  danger  of  fire,  and  all 
other  actual  inconveniences.  Chicago,  Peoria  and  St.  Louis 
Railway  Co.  v.  Blume,  137  111,  448. 

The  separation  of  buildings  from  a  well.  Illinois  Cen- 
tral Railroad  Co.  v.  Town  of  Normal,  175  111.  562. 

The  increased  cost  of  insurance.  Indiana,  Illinois  and 
Iowa  Railroad  Co.  v.  Stauber,  185  111.  9. 

The  size  and  shape  of  the  parts  in  which  a  farm  is 
divided  and  difficulty  of  access  to  the  different  parts.  Chi- 
cago Terminal  Railroad  Co.  v.  Bugbee,  184  111.  353. 

Danger  from  fire.  Illinois,  lozva  and  Minnesota  Rail- 
way Co.  v.  Ring,  219  111.  91. 

Danger  to  stock  and  loss  by  fire.  Chicago  Southern 
Railway  Co.  v.  Nolin,  221  111.  367. 

Noise  and  vibration  if  buildings  are  near  enough  to  be 
affected. 

The  property  owner  is  entitled  to  prove  all  injuries  of 
that  kind  which  are  special  and  which  affect  the  cash  value 
of  his  property.  The  benefits  that  may  be  set  off  against 
such  damages  are  such  as  accrue  to  the  particular  property 
and  are  not  common  to  property  generally.  "The  constitu- 
tional provision  is  equally  mandatory  that  property  shall 
not  be  damaged  for  public  use  without  just  compensation 
as  it  is  that  it  shall  not  be  taken  for  such  use  without  just 
compensation."  (Washington  Ice  Co.  v.  City  of  Chicago, 
147  111.  327.)  It  is  true  that  other  property  in  the  vicinity 
may  also  be  specially  benefited  in  the  same  manner,  as  in 
the  case  of  a  region  where  the  lands  are  underlaid  with 
coal  of  no  value  without  facilities  for  transportation,  of 
which  Eldorado,  Marion  and  Southzcestern  Railroad  Co.  v. 
Everett,  225  111.  529,  is  an  example.  So,  also,  numerous 
farms  or  pieces  of  property  may  be  severed  into  different 
parts  and  the  injuries  be  of  the  same  character  and  special 
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as  to  each  piece  of  property.  The  special  benefits  must  af- 
fect the  property  directly  and  proximately  and  increase  its 
actual  value,  and,  the  court  having  uniformly  laid  down 
these  rules  and  sustained  instructions  to  juries  stating  them, 
it  would  be  inconsistent  to  require  the  jury  to  forget  it  all, 
disregard  the  exclusion  of  general  and  public  benefits,  and 
determine  the  issue  upon  the  single,  bare  question  whether 
the  property  would  sell  for  as  much  after  the  construction 
of  the  improvement  as  before,  which  necessarily  includes 
all  common  and  general  benefits.  The  only  consistent  rule 
is,  that  the  jury  shall  take  into  account  special  injuries  and 
benefits  affecting  the  fair  cash  value  of  the  property,  and 
if  the  damages  exceed  the  benefits,  award  to  the  property 
owner  the  difference.  This  rule,  according  to  my  under- 
standing, applies  to  all  cases.  In  this  case  damage  was 
claimed  to  property  by  the  occupation  of  a  public  street 
with  an  elevated  railroad.  There  were  two  classes  of  rights 
in  the  street :  the  one,  the  public  right  to  use  the  street  for 
travel,  and  for  that  only ;  the  other,  the  right  of  the  prop- 
erty owner  of  ingress  and  egress,  use  in  connection  with 
his  property  and  the  appurtenant  easements.  If  there  was 
an  obstruction  to  the  public  use  for  travel  by  the  iron  pil- 
lars there  could  be  no  recovery  by  the  owner  for  conse- 
quent damage,  but  if  his  right  of  access  was  impeded  or 
interfered  with  or  his  property  rendered  less  valuable  on 
account  of  noise,  vibration  or  other  natural  consequence  of 
the  construction  and  maintenance  of  the  road,  the  damage 
resulting  was  special  to  that  property.  The  thing  would  be 
a  nuisance  if  there  were  no  authority  of  law  for  its  con- 
struction and  operation,  and  whenever  an  act  is  done  which 
without  statutory  authority  would  be  a  nuisance,  the  owner 
of  property  affected  by  it  sustains  a  special  and  peculiar 
damage  different  from  that  sustained  by  the  public  in  gen- 
eral, and  may  have  his  action  for  damages  resulting  from 
his  individual  and  distinct  right.  (Rigney  v.  City  of  Chi- 
cago, I02  111.  64.)     In  this  case  there  was  a  direct  physical 
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disturbance  of  a  right  enjoyed  in  connection  with  the  own- 
ership of  property,  and  if  there  was  any  damage  by  reason 
of  the  disturbance  of  the  right  it  was  special.  Against  any 
such  damage  general  benefits  to  the  public,  although  en- 
hancing the  value  of  the  property  in  question  in  common 
with  other  property  in  the  vicinity,  could  not  be  consid- 
ered. To  say  that  the  only  test  is  the  market  value  of  the 
property  before  and  after  the  improvement,  regardless  of 
causes  affecting  the  value,  necessarily  charges  the  owner 
with  benefits,  which  this  court  has  repeatedly  held  could 
not  be  done,  and  makes  the  owner  contribute  to  a  liquida- 
tion of  special  injuries  his  share  of  the  general  benefits  de- 
rived from  the  construction  and  operation  of  the  road.  I 
have  understood  the  oft-repeated  declaration  that  damages 
are  to  be  based  upon  actual  cash  values  as  necessarily  im- 
plying a  consideration  of  legitimate  elements  of  damage  and 
benefit  and  a  conclusion  therefrom. 


Rose  B.  Smith  et  al.  Raintiffs  in  Error,  vs,  Warren  S. 
GooDELi.  et  al.  Defendants  in  Error. 

Opinion  filed  February  20,  ipi^ — Rehearing  denied  April  2,  1913. 

1.  Wiu,s — "credible"  witness  to  will  means  a  "competent"  tint- 
ness.  The  word  "credible,"  as  used  with  reference  to  the  subscrib- 
ing witnesses  to.  a  will,  means  "competent,"  and  means  a  witness 
who  at  the  time  of  attesting  the  will  would  be  legally  competent  to 
testify  in  court  to  the  facts  which  he  attests  by  subscribing  his 
name  to  the  will. 

2.  Same — competency  of  subscribing  witness  is  determined  as 
of  the  time  the  will  is  executed.  The  competency  of  an  attesting 
witness  is  to  be  determined  from  the  facts  as  they  exist  at  the  time 
of  the  execution  of  the  will,  and  not  as  they  exist  at  the  time  the 
will  is  offered  for  probate. 

3.  Same — when  a  partner  of  executors  is  not  a  competent  sub- 
scribing witness.  A  partner  of  the  executors  named  in  a  will  is 
not  a  competent  attesting  witness  to  such  will  where  the  partner- 
ship articles  provide  that  he  shall  share  in  fees  earned  by  the  other 
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partners  while  acting  as  executors  or  administrators,  and  his  action 
in  subsequently  releasing  his  interest  as  to  such  fees  does  not  re- 
late back  and  render  him  a  competent  attesting  witness. 
Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

Schneider  &  Schneider,  and  J.  W.  Kern,  for  plain- 
tiffs in  error. 

Kay  &  Kay,  Saum  &  Malo,  and  O.  F.  Morgan, 
(W.  RuFus  Kendall,  guardian  ad  litem,)  for  defendants 
in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 
William  Smith  died  November  lo,  1909,  leaving  a  pur- 
ported last  will  and  testament,  dated  September  18,  1909. 
By  the  will  Warren  S.  Goodell  and  Nathan  P.  Goodell  were 
named  as  executors  and  appointed  as  trustees.  Plaintiffs  in 
error,  Rose  B.  Smith  and  others,  being  certain  of  the  heirs- 
at-law  of  William  Smith,  filed  their  bill  in  the  circuit  court 
of  Iroquois  county  to  set  aside  the  will.  To  this  bill  the 
Goodells  and  the  remaining  heirs-at-law  were  made  par- 
ties defendant.  The  bill  charged  that  the  will  was  not  wit- 
nessed by  two  credible  witnesses,  as  required  by  law,  that 
the  testator  was  not  of  sound  and  disposing  mind  and  mem- 
ory, and  that  the  will  was  procured  by  the  undue  influence 
of  Frank  F.  Butzow,  the  scrivener  and  one  of  the  attesting 
witnesses.  Defendants  in  error  demurred  to  that  part  of 
the  bill  which  alleged  that  the  will  had  not  been  properly 
attested  and  answered  the  remainder.  The  court  sustained 
the  demurrer,  and  the  plaintiffs  in  error  having  elected  to 
stand  by  that  portion  of  their  bill,  issue  was  joined  on  the 
answers  to  the  remainder.  Upon  the  trial  the  question  of 
undue  influence  was  withdrawn  from  the  jury  by  the  court. 
The  jury,  by  its  verdict,  found  that  the  writing  offered  in 
evidence  was  the  last  will  and  testament  of  William  Smith 
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and  that  at  the  time  of  its  execution  and  attestation  the 
testator  was  of  sound  mind  and  memory,  and  a  decree  was 
entered  accordingly.  This  writ  of  error  has  been  sued  out 
to  bring  that  decree  before  us  for  review. 

It  is  first  contended  that  the  court  erred  in  sustaining 
the  demurrer.  The  portion  of  the  bill  demurred  to  was,  in 
substance,  that  the  purported  will  was  attested  by  two  wit- 
nesses, only, — Frank  F.  Butzow  and  W.  F.  Ours, — and 
that  at  the  time  of  the  attestation  Butzow  was  not  a  cred- 
ible or  competent  witness,  as  he  had  at  that  time  such  a 
vested,  beneficial  and  financial  interest  in  the  subject  mat- 
ter as  to  render  him  incompetent  to  attest  the  will ;  that  on 
January  i,  1898,  Butzow,  together  with  Warren  S.,  Nathan 
P.  and  A.  Goodell,  entered  into  a  co-partnership  agreement 
to  transact  a  general  banking  business  for  a  term  of  ten 
years  next  following,  by  the  terms  of  which  it  was  agreed 
that  all  fees  earned  by  any  or  either  of  the  members  there- 
of during  the  term  of  the  co-partnership,  as  administrator, 
executor  or  in  any  trust  capacity,  should  be  held,  as  be-, 
longing  to  the  co-partnership  and  as  a  part  of  the  earnings 
of  the  business  and  should  be  accounted  for  as  such;  that 
the  co-partnership  operated  thus  until  October  30,  1903, 
when  A.  Goodell,  with  the  consent  of  the  other  partners, 
retired,  and  the  three  remaining  partners  agreed  to,  and 
did,  conduct  the  business  according  to  the  terms  of  the 
agreement  for  the  remainder  of  the  ten-year  term,  Butzow 
being  entitled  to  ten  per  cent  of  the  net  earnings  of  the 
business;  that  at  the  expiration  of  the  ten-year  period  no 
formal  extension  of  the  partnership  agreement  was  made 
but  the  partnership  was  conducted  and  the  business  of  the 
firm  transacted  upon  the  same  terms  from  that  time  up 
until  the  time  of  the  filing  of  the  bill,  and  that  the  business 
was  transacted  and  the  net  earnings  divided  among  the 
members  of  the  firm  in  the  same  manner  and  in  the  same 
proportions  as  conducted  and  divided  during  the  ten-year 
period  covered  by  the  written  agreement  of  partnership,  by 
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reason  of  which  it  was  averred  that  Butzow  was  disquali- 
fied as  an  attesting  witness  by  the  appointment  of  his  two 
partners  as  executors  and  trustees,  thereby  giving  him  a 
direct  and  vested  interest,  at  the  time  of  the  execution  of 
the  purported  will,  in  the  fees  and  emoluments  thereafter 
to  accrue  to  his  said  partners,  as  such  executors. 

The  statute  provides  that  a  will  shall  be  attested  by  two 
credible  witnesses,  and  it  has  frequently  been  held  that  the 
word  "credible,"  as  used  in  the  statute,  means  "competent." 
{In  the  matter  of  the  will  of  Noble,  124  111.  266;  Fisher  v. 
Spence,  150  id.  253;  Harp  v.  Parr,  168  id.  459;  Johnson 
v.  Johnson,  187  id.  86;  O'Brien  v.  Bonfield,  213  id.  428; 
Jones  V.  Grieser,  238  id.  183.)  The  question  who  is  a 
credible  or  competent  attesting  witness  has  so  frequently 
arisen  that  it  can  now  be  answered  in  most  cases  by  a 
mere  reference  to  the  decisions.  Attesting  witnesses  are  re- 
garded, in  law,  as  persons  placed  around  the  testator  in 
order  that  no  fraud  may  be  practiced  upon  him  in  the  exe- 
cution of  the  will,  and  to  judge  of  his  capacity.  (2  Green- 
leaf  on  Evidence,  sec.  691 ;  Fearn  v.  Postlethwaite,  240 
111.  626.)  A  credible  witness  to  the  execution  of  a  will  is 
one  who,  at  the  time  of  attesting  ihe  will,  would  be  legally 
competent  to  testify  in  a  court  of  justice  to  the  facts  which 
he  attests  by  subscribing  his  name  to  the  will,  (O'Brien  v. 
BonHeld,  supra,)  and  we  have  repeatedly  held  that  the 
competency  of  an  attesting  witness  is  to  be  determined 
from  the  facts  as  they  exist  at  the  time  of  the  execution 
of  the  will  and  not  as  they  exist  at  the  time  the  will  is 
offered  for  probate.  (Fisher  v.  Spence,  supra;  Sloan  v. 
Sloan,  184  111.  579;  Johnson  v.  Johnson,  supra;  Gump  v. 
Gowans,  226  111.  635;  Jones  v.  Grieser y  supra;  Fearn  v. 
Postlethwaite,  supra.)  The  interest  which  disqualifies  a 
witness  in  such  a  case  must  be  a  present,  certain,  legal  inter- 
est of  a  pecuniary  nature.  The  test  is,  whether  he  will  gain 
or  lose  financially  as  the  direct  result  of  the  suit.  Boyd  v. 
McConnell,  209  111.  396;   O'Brien  v.  BonMd,  supra. 
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Applying  these  rules  as  a  test,  under  the  allegations  of 
the  bill  we  are  of  the  opinion  that  Frank  F.  Butzow  was 
not,  at  the  time  of  the  attestation  of  the  will,  a  credible 
witness.     If,  as  stated  in  O'Brien  v.  BonHeld,  supra,  the 
will  must  be  attested  by  witnesses  who  at  the  time  of  the 
attestation  would  be  legally  competent  to  testify  in  a  court 
of  justice  to  the  facts  which  they  attest  by  subscribing  their 
names  to  the  will,  Butzow  was  rendered  incompetent.     At 
that  time  he  was  in  partnership  with  Warren  S.  and  Na- 
than P.  Goodell,  who  were  named  as  executors  of  the  will, 
under  a  partnership  agreement  which  specifically  provided 
that  all  the  fees  which  any  member  of  the  firm  should  earn 
as  an  executor  or  administrator  should  be  accounted  for 
and  be  treated  as  a  part  of  the  earnings  of  the  co-partner- 
ship.   This  gave  Butzow,  at  the  time  of  the  attestation,  a 
present,  certain,  legal  interest  of  a  pecuniary  nature  in  the 
subject  matter.     It  is  true  that  his  interest  was  not  such 
as  is  acquired  by  a  devisee  or  legatee  under  a  will  or  by 
one  who  is  appointed  an  executor  or  trustee,  and  it  was 
possible  that  the  will  might  be  carried  out  in  each  of  its 
provisions  exactly  as  it  was  written  without  Butzow  deriv- 
ing any  benefit  therefrom.     That  could  only  be  rendered 
possible,  however,  by  a  dissolution  of  the  co-partnership 
between  Butzow  and  the  Goodells  prior  to  the  death  of 
Smith.     The  partnership  was  in  existence  at  the  time  of 
the  execution  of  the  will,  and  while  Butzow  was  not  named 
therein  as  legatee,  devisee,  executor  or  trustee,  by  reason 
of  his  relationship  with  those  named  as  executors  he  was 
given  the  same  pecuniary  interest  in  the  subject  matter  as 
any  executor  is  given  in  a  will.     So  far  as  pecuniary  in- 
terest is  concerned,  the  relationship  of  Butzow  to  this  will 
was  the  same  as  that  of  an  executor.    In  Jones  v.  Grieser, 
supra,  we  held  that  under  our  statute  an  executor  has  such 
a  direct  financial  interest  in  the  probate  of  a  will  that  he 
is  disqualified  as  a  witness  to  its  execution,  and  that  this 
court  was  committed  to  the  view  that  one  is  not  a  com- 
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petent  witness  to  the  execution  of  a  will  which  names  him 
as  executor.  It  is  true  that  in  that  case  we  held  that  this 
incompetency  was  removed  by  section  8  of  the  Wills  act, 
and  that  one  who  has  signed  as  an  attesting  witness  to  a 
will  which  names  him  as  an  executor  may  be  required  to 
testify  to  the  execution  of  the  will,  and  that  the  establish- 
ment of  the  will  by  the  testimony  of  such  a  witness  will 
have  the  effect,  under  said  section  8,  to  bar  him  from  act- 
ing as  such  executor  or  from  participating  in  any  manner 
in  the  administration  of  the  estate.  Section  8  of  the  Wills 
act  was  not  intended  to,  and  does  not,  cover  such  a  case 
as  is  presented  here.  Butzow  was  not  named  as  an  execu- 
tor. His  interest  is  derived  from  a  private  contract  then 
existing  between  himself  and  those  who  were  named  as  ex- 
ecutors. The  provisions  of  this  co-partnership  agreement 
may  have  been  unknown  to  the  testator,  and  the  fact  that 
Butzow  had  a  pecuniary  interest  in  the  subject  matter  may 
not  have  become  Jcnown  to  the  court  in  the  proceedings  had 
upon  the  probate  of  the  will.  When  one  who  is  named  as 
an  executor  is  called  as  an  attesting  witness  to  establish  the 
execution  of  a  will,  he  is  barred  from  acting  as  such  ex- 
ecutor and  from  participating  in  any  manner  in  the  admin- 
istration of  the  estate,  and  it  is  the  duty  of  the  court  in 
which  probate  is  had  to  enforce  the  bar.  The  contract 
between  Butzow  and  the  Goodells  was  one  of  which  the 
probate  court  might  have  no  knowledge  and  one  over  which 
it  could  have  no  control.  In  such  a  case,  should  the  facts 
come  to  the  knowledge  of  the  court,  it  could  not  say  to 
the  executor  that  he  w-as  barred  from  acting  as  such  be- 
cause his  partner,  although  not  named  in  any  way  in  the 
will,  had  testified  as  one  of  the  attesting  witnesses.  At  the 
time  of  the  attestation  Butzow  had  a  present,  certain  in- 
terest of  a  pecuniary  nature  in  the  subject  matter,-  and  he 
was  thereby  rendered  incompetent  to  attest  the  execution 
of  the  wall. 
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Defendants  in  error  insist  that  should  it  be  held  that 
Butzow  had  such  an  interest  as  would  disqualify  him,  the 
will  should  not  be  allowed  to  fail  on  that  account  but  he 
should  be  held  to  be  estopped  from  claiming  any  part  of 
the  fees  and  thus  be  rendered  a  credible  attesting  witness. 
This  doctrine  of  estoppel  has  never  been  applied  to  anyone 
who  subscribed  as  an  attesting  witness  to  a  will  which  gave 
him  a  beneficial  interest.  It  required  the  enactment  of  sec- 
tion 8  of  the  Wills  act  to  render  such  persons  competent 
to  testify.  How  the  doctrine  of  estoppel  could  be  applied 
in  this  case,  in  any  event,  is  difficult  to  see.  Butzow  de- 
rived his  interest,  not  by  any  of  the  provisions  of  the  will, 
but  by  reason  of  his  relationship  with  those  named  as  ex- 
ecutors. The  question  of  what  he  might  receive  was  a 
question  solely  between  him  and  his  partners  and  was  en- 
tirely without  the  control  or  cognizance  of  the  court  in 
which  the  estate  was  being  settled. 

Upon  the  trial  Butzow  was  called  as  a  witness  in  behalf 
of  the  proponents.  Objection  was  made  that  he  was  not  a 
competent  witness  to  testify  generally.  The  co-partnership 
agreement  between  Butzow  and  the  Goodells  was  introduced 
in  evidence,  one  of  the  provisions  of  which  was  that  all 
fees  earned  by  any  or  either  of  the  members,  as  admin- 
istrators or  executors  or  in  any  trust  capacity,  should  be 
treated  as  belonging  to  the  partnership  and  as  a  part  of 
the  earnings  of  the  business  and  should  be  accounted  for 
as  such.  Proponents  then  offered  in  evidence  a  written  re- 
lease executed  by  Butzow,  whereby,  in  consideration  of  five 
dollars,  he  released  and  quit-claimed  all  right  to  participate 
in  the  fees  or  compensation  due  or  to  become  due  and 
payable  to  Warren  S.  and  Nathan  P.  Goodell,  or  either  of 
them,  as  executors,  and  it  is  now  urged  that  this  release 
relates  back  to  the  time  of  the  attestation  and  renders 
Butzow  competent.  In  Fisher  v.  Spence,  supra,  this  same 
question  arose  and  was  decided  adversely  to  the  contention 
of  the  defendants  in  error,  and  the  holding  was  based  upon 
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the  proposition  that  the  competency  of  an  attesting  witness 
to  a  will  must  be  tested  by  the  facts  existing  at  the  time 
of  the  attestation.  The  release,  even  if  sufficient  to  render 
Butzow  competent  as  a  general  witness,  would  not  relate 
back  and  affect  his  competency  at  the  time  of  the  attes- 
tation. 

In  the  state  of  the  record  as  presented  to  us  we  do  not 
regard  it  as  necessary  to  pass  upon  any  of  the  other  ques- 
tions raised. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the 

Reversed  and  remanded,  with  directions. 
Mr.  Justice  Carter,  dissenting. 


The  People  op  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  EvEivYN  Arthur  See,  Plaintiff  in  Error. 

Opinion  filed  February  20,  1^13— Rehearing  denied  April  2,  1^13, 

1.  Abduction — it  is  not  necessary  that  the  taking  away  be  ac- 
complished by  force.  To  constitute  the  crime  of  abduction  of  a 
female,  under  section  i  of  division  i  of  the  Criminal  Code,  it  is 
not  essential  that  the  taking  away  be  accomplished  by  force,  but 
any  scheme  or  device  by  which  a  person  interposes  his  will  and 
personality  between  a  girl  and  her  home  so  as  to  induce  her  to 
leave  her  home  or  stay  at  some  other  place  is  sufficient,  and  the 
kind  and  extent  of  the  seductive  arts  employed  are  not  fixed  by 
any  absolute  rule  of  law. 

2.  Same — in  contemplation  of  law  a  daughter's  home  is  at  the 
parents'  house.  In  legal  contemplation  a  daughter's  home  is  at  the 
house  of  her  parents  wherever  she  may  be,  so  long  as  her  situa- 
tion is  not  rendered  inconsistent  with  the  attachments  of  home  or 
parental  control. 

3.  Same — consent  or  co-operation  of  abducted  female  is  imma- 
teriaL  The  consent  of  the  abducted  female  to  the  abduction  or 
co-operation  on  her  part  in  carrying  it  out,  or  her  knowledge  or 
ignorance  of  the  abductor's  intention  or  purpose,  are  immaterial 
matters  so  far  as  the  guilt  of  the  abductor  is  concerned. 


Digitized  by 


Google 


April, '11]  The  People  t\  See.  17)3 

4.  Same — consent  of  parents  to  abduction  of  daughter  is  imma- 
terial Under  section  i  of  division  i  of  the  Criminal  Code  the 
crime  of  abduction  is  committed  when  the  female  is  enticed  from 
her  home  for  the  purpose  of  concubinage,  and  it  is  immaterial  that 
her  parents  consented  to  the  abduction. 

5.  Same — gist  of  offense  of  abduction  under  section  i  of  divi- 
sion I  of  Criminal  Code,  The  gist  of  the  offense  of  abduction  un- 
der section  i  of  division  i  of  the  Criminal  Code  is  the  unlawful 
intent  and  purpose  with  which  the  abduction  was  accomplished. 

6.  Same — it  is  not  essential  to  the  crime  of  abduction  of  female 
that  illicit  relations  be  proved.  If  the  accused  has  enticed  a  girl 
from  her  home  for  the  purpose  of  concubinage  it  is  not  essential 
to  the  offense  that  illicit  relations  between  them  be  proved,  but  evi- 
dence of  such  relations  is  admissible  as  bearing  upon  the  question 
of  the  intent  and  purpose  of  the  accused. 

7.  Same — accused  is  guilty  of  abduction  although  concubinage 
was  only  in  contemplation.  Under  section  i  of  division  i  of  the 
Criminal  Code,  if  a  person  entices  a  girl  from  her  home  for  the 
purpose  of  concubinage  he  is  guilty  of  the  offense  of  abduction 
even  though  the  act  was  only  in  contemplation  and  the  girl  was 
not  then  aware  of  his  intent. 

8.  Same — religious  liberty  does  not  iiiclude  violating  the  laiv. 
The  fact  that  the  accused,  in  enticing  a  girl  from  her  home  for 
the  purpose  of  concubinage,  may  have  been  sincere  in  his  belief 
that  he  was  carrying  out  the  principles  of  a  new  religion  promul- 
gated by  himself  does  not  make  him  any  the  less  guilty,  as  the 
religious  liberty  guaranteed  by  the  constitution  does  not  include  lib- 
erty to  violate  the  laws  of  the  land. 

9.  Criminal  law — it  is  not  the  laiv  that  the  corpus  delicti  can 
not  be  proved  by  circumstantial  evidence.  While  it  has  been  held 
that  confessions  are  not  sufficient  to  convict  without  other  proof  of 
the  corpus  delicti,  it  is  not  the  law  that  the  corpus  delicti  cannot 
be  proved  by  circumstantial  evidence. 

10.  Same — it  is  not  the  law  that  every  fact  in  the  chain  of  proof 
be  established  beyond  a  reasonable  doubt.  It  is  not  the  law  that 
imless  every  fact  in  the  chain  of  proof  is  established  beyond  a  rea- 
sonable doubt  the  entire  chain  must  fall  and  verdict  be  not  guilty. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Lockwood  Honore,  Judge,  presiding. 

Francis  J.  Cai^i^aiian,  James  E.  Cai^lahan,  Robert 
E.  Cantweu.,  and  Seth  F.  Crews,  for  plaintiff  in  error. 
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W.  H.  Stead,  Attorney  General,  and  John  E.  W.  Way- 
man,  State's  Attorney,  (E.  C.  Hall,  and  Frederic  Burn- 
ham,  of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Evelyn  Arthur  See,  was  indicted 
in  the  criminal  court  of  Cook  county,  and  the  second, 
fourth,  sixth  and  eighth  counts  of  the  indictment  charged 
him  with  enticing  Mildred  Bridges  from  her  parents'  house 
for  the  purpose  of  concubinage.  Upon  a  trial  he  was  found 
guilty  as  charged  in  those  counts  and  the  court  sentenced 
him  to  the  penitentiary  for  an  indeterminate  term.  The 
record  has  been  brought  to  this  court  for  review  in  pur- 
suance of  a  writ  of  error. 

Section  i  of  division  i  of  the  Criminal  Code  is  as  fol- 
lows :  "Whoever  entices  or  takes  away  any  unmarried  fe- 
male of  a  chaste  life  and  conversation  from  the  parents' 
house,  or  wherever  she  may  be  found,  for  the  purpose  of 
prostitution  or  concubinage,  and  whoever  aids  and  assists 
in  such  abduction  for  such  purpose,  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years." 

It  was  proved  that  Mildred  Bridges  left  her  parents' 
house  and  lived  with  the  defendant  in  his  flat  in  Chicago. 
The  questions  in  dispute  at  the  trial  were  whether  she  was 
enticed  by  defendant,  and  if  so,  with  what  intent.  Coun- 
sel are  agreed  upon  the  following  propositions  of  law: 
First,  that  the  enticing  or  taking  away  may  be  accomplished 
not  only  by  force,  but.  by  any  scheme  or  device  by  which 
a  person  interposes  his  will  and  personality  between  a  girl 
and  her  home  so  as  to  induce  her  to  leave  her  home  or 
stay  at  some  other  place,  and  the  kind  and  extent  of  se- 
ductive arts  which  will  satisfy  the  law  do  not  depend  upon 
any  absolute  rule;  second,  that  in  legal  contemplation  a 
daughter's  home  is  the  parents'  house  Avherever  she  may  be, 
so  long  as  her  situation  is  not  rendered  inconsistent  with 
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the  attachments  of  home  or  parental  control;  third,  that 
the  consent  of  the  abducted  female  to  the  abduction  or 
co-operation  on  her  part  in  carrying  it  out,  or  whether  she 
was  or  was  not  aware  of  the  abductor's  intention  or  pur- 
pose, is  immaterial ;  fourth,  that  the  consent  of  the  parents 
is  immaterial,  and  the  crime  is  committed  when  the  female 
is  enticed  from  home  for  the  purpose  of  concubinage ;  fifth, 
that  the  gravamen  and  gist  of  the  crime  are  the  unlaw- 
ful intent  or  purpose  with  which  the  abduction  was  accom- 
plished. While  these  propositions  of  law  are  admitted,  it 
is  contiended  that  there  was  no  evidence  that  the  defendant 
used  any  kind  or  extent  of -seductive  arts  or  influence  to 
induce  Mildred  Bridges  to  go  to  his  house  or  stay  there, 
or  that  his  intent  was  unlawful. 

The  principal  facts  relatiiig  to  the  influence  imder  which 
Mildred  Bridges  left  her  home  and  went  to  live  with  the 
defendant  are  as  follows:  For  several  years  the  defend- 
ant had  been  advocating  and  teaching  a  doctrine  which  he 
called  "Absolute  Life,'*  teaching  that  by  a  process  of  elim- 
ination and  development  a  new  and  perfect  race  of  human 
beings  without  fault  or  default  would  be  produced.  He  as- 
serted that  he  had  received  revelations  of  the  means  of  ac- 
complishing that  result,  which  he  revealed  to  his  followers : 
that  he  was  acting  as  an  agent  of  the  "Spirit* '  in  promul- 
gating his  theories ;  that  Absolute  Life  was  a  new  dispen- 
sation imparted  to  him  by  the  Almighty  by  means  of  a 
new  spirit, — the  Spirit  of  Truth, — ^manifesting  itself  in  him. 
He  preached  his  doctrine  on  Sunday  to  a  number  of  per- 
sons who  attended  his  meetings,  and  the  ultimate  purpose 
of  his  preaching  was  the  production  of  a  new  and  perfect 
human  race.  The  alleged  revelations  were  also  recorded  by 
the  defendant  and  compiled  in  a  book  called  "The  Book 
of  Truth."  His  wife  was  engaged  in  a  similar  enterprise, 
but  he  disagreed  with  her  and  they  separated  in  February, 
1907,  when  the  defendant  went  to  the  flat  of  one  of  his 
followers  at   1151   Wrightwood  avenue,  occupied  by  Ida 
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Christensen  and  John  H.  Tock,  who  were  aftenvard  mar- 
ried. Felicia  Blake  Rees,  a  married  woman  separsXtd  from 
her  husband,  took  an  active  part  in  the  defendant's  meet- 
ings and  espoused  his  doctrines.  She  had  a  daughter,  Mona 
Rees,  whom  she  caused  to  come  to  Qiicago  to  aid  in  com- 
pleting the  Book  of  Truth.  Mona  was  taken  to  the  Tock 
flat  and  then  stayed  with  her  mother  awhile,  but  afterward 
settled  at  the  flat  with  the  defendant  and  Ida  Christensen, 
John  H.  Tock  and  Tock's  son.  Mona  was  engaged  in  copy- 
ing, in  typewriting,  the  defendant's  records  of  the  alleged 
revelations  and  the  theories  of  Absolute  Life,  which  consti- 
tuted the  Book  of  Truth.  Stephen  H.  Bridges  and  his  wife, 
Lucille  Bridges,  had  been,  and  were,  followers  of  the  de- 
fendant and  contributed  to  the  support  of  the  cause.  The 
defendant  required  that  there  should  be  a  House  of  the 
Lord,  and  while  the  Tock  flat  answered  for  that  purpose  for 
a  time,  he  wanted  another,  and  in  July,  1908,  a  flat  at  2541 
Racine  avenue  was  selected  for  the  occupation  of  the  de- 
fendant and  Mona  Rees.  At  a  meeting  of  the  defendant's 
followers  the  question  whether  Mona  Rees  should  live  there 
alone  with  him  was  considered.  Mr.  Bridges  objected,  and 
said  that  a  young  girl  had  no  business  living  with  a  married 
man  alone  and  that  her  mother  ought  to  go  and  live  with 
her.  The  defendant  said  that  Mrs.  Rees  was  not  ordained  in 
the  same  kind  of  a  life  that  Mona  was;  that  Mona  had  to 
be  there  to  fulfill  her  life  with  him;  that  he  could  not  say 
that  the  mother  should  move  into  the  home,  because  it  was 
not  his  insight ;  that  it  was  not  Felicia  whom  the  Life  had 
provided  to  protect  Mona,  but  it  was  Lucille.  Mrs.  Bridges 
had  a  home  of  her  own  where  she  had  to  stay,  so  that  the 
defendant  settled  the  matter  that  Mona  should  live  with 
him  alone.  Mona  was  twenty-one  years  old  and  the  de- 
fendant forty-seven,  and  they  took  up  their  abode  together 
in  the  flat.  Mildred  Bridges  was  eleven  years  old  when  the 
defendant  first  became  acquainted  with  her,  and  for  some 
years  she  disliked  him  but  she  became  a  friend  and  inti- 
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mate  of  Mona  Rees.  In  January,  1910,  Mr.  and  Mrs. 
Bridges  went  to  Florida.  Mrs.  Bridges  testified  that  Mil- 
dred was  left  at  the  defendant's  flat  by  her  direction,  but 
Mr.  Bridges  testified  that  she  was  left  in  charge  of  Mrs. 
AVheeler  at  the  home  of  the  Bridges  at  11 30  Wrightwood 
avenue,  just  around  the  corner  from  the  defendant's  flat. 
Mr.  Bridges  soon  returned  from  Florida,  and  testified  that 
on  his  return  he  found  Mildred  at  their  home  and  after  a 
business  trip  again  found  her  there,  but  on  returning  from 
a  second  business  trip  he  found  her  at  the  defendant's  flat, 
sick' in  bed.  He  had  an  altercation  with  defendant  about 
his  daughter's  presence  there  and  the  defendant's  conduct, 
and  Mildred  promised  to  go  home.  It  turned  out  that  she 
had  scarlet  fever,  and  the  house  was  quarantined  and  re- 
mained so  for  some  weeks.  She  came  home  after  the  quar- 
antine was  raised  but  did  not  stay,  because,  as  she  said, 
there  was  too  much  mortality  and  perversion  there  so  that 
she  could  not  make  progress  in  her  life.  Afterwards  she 
came  back  home  with  the  consent  of  the  defendant,  intend- 
ing to  remain,  provided  she  would  pursue  Absolute  Life. 
She  had  a  difficulty  with  her  father  about  the  defendant, 
in  which  he  called  the  defendant  vile  names,  and  she  re- 
fused to  remain  and  went  back  to  the  flat.  Mrs.  Bridges 
was  entirely  willing  that  Mildred  should  continue  her  re- 
lations with  the  defendant  and  Absolute  Life.  She  testi- 
fied about  his  doctrines,  and  said  that  the  first  realization 
and  personal  insight  of  the  Life  struck  her  all  of  a  sudden 
in  1905,  as  she  was  lying  in  bed;  that  it  seemed  to  be  a 
deeper  mind ;  that  she  came  into  an  inspiration ;  that  a  new 
life  was  bom  in  her, — a  new  consciousness.  What  she  de- 
scribed was  merely  a  sort  of  mental  exhilaration  which  she 
connected  with  the  defendant  in  some  way.  In  the  Book 
of  Truth  there  was  a  statement  which  was  interpreted  in 
a  book  subsequently  published  as  applying  to  Mr.  Bridges, 
and  as  giving  him  the  greatest  opportunity  offered  to  any 
man  in  the  Life  as  the  benefactor  of  the  Life  in  supporting 
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his  wife  and  daughter  in  their  places  in  the  Life  and  in 
financially  supporting  the  work  of  the  Life.  In  the  Book 
of  Truth  it  was  said  that  the  Spirit  had  chosen  him  and 
had  given  him  to  her  as  her  support,  as  her  sanction  for 
the  freedom  that  she  must  know  and  in  which  she  saw  her 
right  to  fulfill  all  that  was  required  of  her.  Mr.  Bridges, 
however,  was  quite  unwilling  to  accept  the  advantages  which 
were  offered  him,  and  the  relations  between  him  and  Mil- 
dred ended  with  the  interview  when  she  went  back  to  the 
flat.  That  the  defendant  had  great  influence  with  Mrs. 
Bridges  was  clearly  shown.  She  testified  that  she  talked 
with  him  about  her  insight;  that  she  was  to  be  the  rep- 
resentative of  perfect  motherhood,  which  was  one  of  the 
five  elements  of  the  multiple  Spirit  defined  by  the  defend- 
ant, and  that  she  felt  that  she  was  picked  from  the  universe 
for  that  purpose.  She  said  that  it  was  a  spiritual  thing; 
that  she  did  not  think  she  would  ever  be  a  concrete  mother 
but  would  be  the  first  one  to  receive  the  elements  of  spir- 
itual motherhood. 

The  influence  which  the  defendant  acquired  over  Mil- 
dred was  shown  in  numerous  ways,  and  perhaps  as  well  by 
a  letter  written  by  her  as  by  other  evidence.  In  this  letter 
she  said  concerning  a  verse  that  she  had  written,  "I  am 
sure  you  know  that  I  wrote  it  from  the  true  spirit  of  wife- 
hood that  is  in  me,''  and  wifehood  was  another  of  the  five 
elements.  She  f urtlier  wrote :  "I  would  like  also  to  have 
you  know  that  my  life  is  the  Life's, — is  yours.  *  *  * 
From  this  day  on  I  pick  up  my  life  on  the  basis  of  the  real 
life  which  is  in  me.  Know,  dear,  that  the  only  purpose 
which  is  in  me  is  to  be  the  Life, — one  with  you, — ^your 
true  wife  forever.  I  do  love  you,  Evelyn.  I  am  trying  so 
hard  to  be  what  my  purpose  is.  *  *  *  No  matter  where 
you  may  be,  how  busy  you  are,  I  am  sure  you  may  always 
know  there  is  a  little  girl  at  home  who  is  your  wife,  who 
loves  you,  and  if  you'll  let  *  *  ♦  sends  her  verse  *To 
Husband.'     With  all  the  life  and  love  in  me,  I  am  for- 
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ever  your  wife,  Mildred."  She  explained  this  letter  as  not 
meaning  anything  such  as  the  prosecution  thought,  and  said 
that  she  loved  the  defendant  as  she  would  God,  with  the 
reverence  of  truth ;  that  she  loved  the  truth,  and  loved  him 
because  he  taught  her  the  truth ;  that  she  did  not  love  him 
in  a  material  or  ordinary  sense.  Accepting  that  explana- 
tion as  her  understanding  of  what  she  wrote,  it  neverthe- 
less shows  the  existence  of  a  powerful  influence  which  con- 
trolled her  life.  There  can  be  no  reasonable  doubt  that 
it  was  through  the  influence  of  the  defendant,  exercised  di- 
rectly and  through  her  mother,  that  Mildred  Bridges  left  her 
home  and  took  up  her  residence  with  him  and  Mona  Rees. 
The  next  question  is  with  what  intent  the  defendant  ex- 
ercised his  influence  over  Mildred  Bridges  so  as  to  cause 
her  to  abandon  her  home  and  live  with  him.  One  method 
adopted  for  ascertaining  intent  was  to  offer  evidence  of 
actual  occurrences  indicating  such  intent.  A  neighbor  tes- 
tified that  the  first  summer  the  defendant  and  Mona  Rees 
lived  in  the  flat,  and  before  Mildred  came  there,  she  saw 
the  defendant  and  Mona  Rees  in  bed  together  early  in  the 
morning.  The  defendant  did  not  testify  and  Mona  Rees 
contradicted  the  witness  as  to  the  occurrence.  The  Peo- 
ple introduced  the  testimony  of  police  officers  and  news- 
paper reporters  that  the  defendant  and  Mona  and  Mildred 
each  had  admitted,  in  the  presence  of  the  three  police  offi- 
cers and  five  newspaper  reporters,  that  illicit  relations  ex- 
isted between  the  defendant  and  both  Mona  and  Mildred. 
The  defendant  did  not  testify  at  the  trial  and  Mildred 
denied  both  the  alleged  admission  and  the  fact.  Mona  de- 
nied making  the  admission  but  refused  to  answer  the  direct 
question  on  the  ground  of  privilege, — that  her  answer  might 
tend  to  incriminate  her.  Of  course,  Mildred  Bridges  is  en- 
titled to  have  all  the  presumptions  in  her  favor  cast  in  the 
scale  on  her  side,  and  it  would  be  most  unfortimate  that 
her  reputation  should  be  unjustly  affected  by  the  testimony 
as  to  her  alleged  admission  to  the  police  officers  and  news- 
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paper  reporters.  The  evidence  was  admitted  by  the  court 
after  an  examination  out  of  the  presence  of  the  jury,  and 
while  it  was  not  material  whether  any  illicit  relations  were 
sustained  or  not,  t.he  evidence  was  competent  as  throwing 
light  on  the  intent  of  the  defendant.  We  would  be  very 
glad  to  give  Mildred  Bridges  the  benefit  of  her  denial,  and 
it  is  not  necessary  to  base  any  conclusion  upon  the  respec- 
tive credibility  of  the  witnesses  as  to  the  admission.  If 
the  defendant  had  the  intent  charged,  he  would  be  guilty 
although  the  act  was  only  in  contemplation  and  Mildred 
Bridges  was  not  yet  even  aware  of  his  intent. 

The  purpose  and  intent  of  Absolute  Life  and  the  doc- 
trines promulgated  by  the  defendant  were  clearly  shown  by 
his  statements  and  publications,  and  the  evidence  brought 
Mildred  Bridges  directly  within  the  scope  of  that  intent. 
The  teachings  and  ultimate  aim  of  the  defendant  are  the 
fairest  and  truest  guide  to  his  intent.  The  term  "absolute 
life'*  conveys  no  definite  meaning  to  the  ordinary  mind, 
but  it  was,  perhaps,  not  a  misnomer  or  inappropriate  name 
for  the  doctrines  and  teachings  of  the  defendant,  from 
which  nothing  definite  except  the  production  of  a  new  and 
perfect  race  can  be  gathered.  The  publications  are  collec- 
tions of  unmeaning  declarations, — a  mere  jargon  of  words 
and  a  mixture  of  undefinable  theories  with  only  one  end 
and  aim,  which  is  a  new  adjustment  of  the  relation  of  the 
sexes  and  the  production  thereby  of  a  new  race.  As  the 
defendant  did  not  testify  in  his  own  behalf,  the  jury  were 
deprived  of  the  benefit  of  any  explanation  that  he  might 
give  of  those  expressions,  which  apparently  mean  nothing 
definite.  The  theories  were  explained,  however,  by  Mrs. 
Rees,  Mrs.  Bridges,  Mona  and  Mildred,  and  they  simply 
talked  about  the  deepest  realization  of  life,  the  new  con- 
sciousness, the  newer  and  deeper  mind,  the  fulfillments  of 
life,  and  similar  emotions  or  conditions  which  furnish  no 
standard  of  either  life  or  conduct.  They  meant  nothing 
more  than  nervous  and  mental  exaltation  and  intensity  of 
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feeling  and  emotion.  It  was  a  part  of  the  necessary  econ- 
omy of  the  new  life  that  there  should  be  a  House  of  the 
Lord,  where  the  chosen  persons  were  to  come  by  whom  the 
Life  was  to  be  developed  and  perfected.  There  were  to  be 
certain  primary  elements  personalized  by  those  who  were 
to  dwell  in  the  House  of  the  Lord,  and  these  elements 
were  wisdom,  wifehood,  motherhood,  meekness  and  purity 
of  meekness, — the  element  of  fatherhood  apparently  being 
overlooked  in  the  scheme,  unless  it  was  represented  by  wis- 
dom, which  was  personalized  by  the  defendant.  It  appears 
from  what  was  before  stated,  that  Mrs.  Bridges  thought 
for  a  time  that  she  was  to  represent  motherhood,  but  after- 
ward the  defendant  declared  her  in  default,  and  she  herself 
found  that  there  was  too  much  mortality  and  perversion  in 
her.  The  new  Spirit  was  to  be  the  messenger  of  the  new 
time  to  abolish  mortality  and  perversion,  but  when  the  de- 
fendant came  to  anything  definite  it  was  something  about 
the  relation  of  the  sexes.  The  Book  of  Truth  makes  nu- 
merous allusions  to  some  person  who  is  to  fulfill  the  work 
of  Absolute  Life.  In  the  later  work  these  are  applied  to 
Mildred  Bridges,  and,  indeed,  they  would  naturally  be  ap- 
plied to  her.  She  is  described  as  the  chosen  one  of  the  de- 
fendant; his  treasure;  the  idol  of  his  heart;  the  wife  of 
his  life  and  the  wife  of  his  spirit.  That  she  was  the  one 
intended  is  shown  by  the  statement  that  the  life  which  she 
once  rejected,  which  later  she  tolerated  and  which  after- 
wards she  accepted,  had  in  the  last  days  of  the  opening  of 
the  new  dispensation  come  to  be  her  whole  living,  her  whole 
way  of  thought,  her  whole  interest.  The  book  is  filled  with 
high-flown  effusions  having  no  coherence  or  sequence,  de- 
scribing her  beauty,  sweetness  and  grace,  which  are  just  the 
sort  of  thing  to  attract  an  emotional,  impressionable  and 
sentimental  girl  seventeen  years  of  age  at  the  time  of  the 
trial.  Much  of  the  discussions  of  the  relations  of  the  sexes 
is  so  extremely  plain  in  its  language  as  to  make  it  unsuitable 
for  these  pages,  but  the  sex  relation  is  the  central  idea  and 
268  -  1  ^ 
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purpose  of  all  of  defendant's  writings  and  teachings.  Un- 
der the  head  of  personality  he  says :  "Whatever  has  taken 
place,  in  the  incoming  of  Absolute  Life,  that  cannot  be  re- 
corded without  being  misunderstood  by  the  mortal  world,  in 
the  midst  of  which  those  things  must  come,  will  be  reported 
from  person  to  person,  among  those  who  have  the  right  to 
hear  and  are  able  to  understand.  From  generation  to  gener- 
ation those  things  shall  be  known,  the  deeper  truth  of  God's 
way  being  conveyed  without  subjecting  them  to  the  criticism 
and  prejudice  of  the  world."  The  practice  of  the  defend- 
ant was  the  well  known  and  usual  one  of  those  who  attempt 
to  inaugurate  new  and  eccentric  systems  of  so-called  reli- 
gions, who  collect  about  them  girls  and  women,  not  of  the 
coarse,  gross  or  vulgar  sort,  but  of  emotional  natures,  to 
whom  their  theories  are  attractive.  Such  persons  furnish 
a  fertile  soil  for  implanting  their  doctrines.  There  was  to 
be  a  period  of  incubation  in  the  House  of  the  Lord  for  five 
years,  and  upon  the  full  development  of  Absolute  Life  and 
the  coming  of  the  new  dispensation  the  old  order  of  things 
was  to  pass  away;  but  it  seems  that  the  defendant  could 
hardly  have  expected  that  result  from  nesting  in  a  flat  with 
two  g^rls  for  a  few  years.  Rather  it  would  appear  that 
he  was  making  a  religion  for  a  couple  of  girls  and  their 
mothers  than  for  the  world  at  large. 

It  is  immaterial  whether  the  defendant  was  an  impostor 
or  sincere  in  his  beliefs,  so  far  as  they  did  not  conflict 
with  the  laws  of  the  land.  He  had  a  perfect  right  to  be- 
lieve in  any  theory  of  spiritual  life  that  he  saw  fit  and  to 
preach  and  teach  it.  Absolute  religious  liberty  is  guar- 
anteed to  the  citizen,  but  he  is  not  permitted  to  violate 
the  laws  of  the  land  under  the  guise  of  a  new  religion. 
Whether  the  defendant  was  a  dissembler,  hypocrite,  pre- 
tender and  humbug  or  the  sincere  advocate  of  a  new  re- 
ligious doctrine  is  immaterial  to  the  question  of  his  guilt 
or  innocence.  The  ultimate  object  of  establishing  the  home 
of  the  work  and  the  House  of  the  Lord  and  inducing  Mil- 
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dred  Bridges  to  live  there  and  remain  away  from  her  home 
was  the  develpoment  of  the  defendant's  theories  for  the 
production  of  a  new  and  perfect  race.  There  is  no  evi- 
dence, nor  even  a  suggestion,  that  this  end  was  to  be  at- 
tained except  through  him  and  his  immediate  disciples  and 
followers,  consisting  of  two  girls  and  their  mothers.  The 
evidence  was  sufficient  to  show  that  defendant  influenced 
Mildred  Bridges  and  fascinated  her  in  a  way  to  attract  her 
from  her  home  with  the  intent  forbidden  by  the  statute. 

The  instruction  on  circumstantial  evidence  which  is 
given  in  almost  every  criminal  case  was  given  to  the  jury 
and  is  objected  to  on  the  ground  that  the  corpus  delicti  can 
not  be  proved  by  circumstantial  evidence.  It  has  been  held 
that  confessions  are  not  sufficient  to  convict  without  other 
proof  of  the  corpus  delicti,  (Andrews  v.  People,  117  111. 
195 ;  Bartley  v.  People,  156  id.  234;)  but  it  is  not  the  rule 
that  the  corpus  delicti  cannot  be  proved  by  circumstantial 
evidence.  (Campbell  v.  People,  159  111.  9;  People  v.  Cot- 
ton, 250  id.  338;  12  Cyc.  488;  7  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed.— 863;  Elliott  on  Evidence,  sec.  3046.)  The 
indictment  contained  counts  charging  the  defendant  with 
contributing  to  the  delinquency  of  Mildred  Bridges.  An 
instruction  was  given  on  the  subject,  which  is  objected  to 
because  there  was  no  evidence  on  which  to  base  it.  The 
jiu"y  acquitted  him  of  the  offense  of  contributing  to  delin- 
quency and  the  instruction  did  no  harm.  Two  instructions 
tendered  by  the  defendant  were  refused  and  the  refusal  is 
complained  of.  One  of  them  was  not  the  law  and  it  was 
not  error  to  refuse  the  other.  One  of  them  told  the  jury 
that  unless  every  fact  in  the  chain  of  proof  was  established 
beyond  a  reasonable  doubt  the  entire  chain  would  give  way 
and  the  verdict  should  be  not  guilty,  and  the  other  was  a 
cautionary  instruction  not  accurate  in  its  language. 

The  judgment  is  affirmed.  judgment  aflirmcd. 
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Eth^i,  M.  Foster,  Admx.,  Defendant  in  Error,  vs. 
Homer  Shepherd,  Haintiff  in  Error. 

Opinion  filed  February  20,  ipij — Rehearing  denied  April  5,  ipij. 

1.  TkSspass — when  trespass  vi  et  armis  is  a  proper  form  of 
action.  Trespass  vi  et  armis  is  a  proper  form  of  action  to  re- 
cover damages  for  the  death  of  the  plaintiff's  intestate,  caused  by 
the  direct  and  immediate  force  and  violence  of  the  defendant  in 
wrongfully  shooting  him. 

2.  Homicide — when  defendant  is  not  liable  for  shooting  a  sup- 
posed burglar.  One  who  in  good  faith  shoots  and  kills  another 
believing  it  is  necessary  to  prevent  the  commission  of  a  burglary 
upon  his  residence  is  not  liable  in  damages  to  the  estate  of  the 
deceased,  even  though  the  supposed  attempt  at  burglary  was  a 
mere  jest,  provided  the  circumstances  are  such  that  other  reason- 
able men  would  have  been  alike  mistaken  as  to  the  purposes  of 
the  deceased. 

3.  Same — the  doctrine  of  self-defense  is  applicable  to  an  act  in 
defense  of  habitation.  The  doctrine  of  self-defense,  which  holds 
that  one  threatened  with  danger  may  in  good  faith  act  upon  ap- 
pearances, and  will  not  be  liable  for  a  mistake  in  the  extent  of 
the  danger  if  from  all  the  facts  and  circumstances  it  can  be  seen 
that  other  reasonable  men  would  have  believed  a  resort  to  self- 
defense  was  necessary,  is  applicable  to  an  act  committed  in  de- 
fense of  habitation  as  well  as  one  committed  in  defense  of  person. 

4.  Same — party  may  be  justified  in  resorting  to  force  though 
it  was  not,  in  fact,  necessary.  Where  a  person  is  committing  acts 
in  or  about  a  dwelling  which  reasonably  and  in  good  faith  are 
believed  by  the  occupant  thereof  to  manifest  a  felonious  intent 
the  latter  may  resort  to  force  to  repel  the  attack  or  prevent  the 
felony,  and  his  act  may  be  justifiable  under  the  law  of  self-defense 
even  though  it  turns  out  that  no  felony  was  contemplated  but  the 
only  design  was  to  frighten  those  in  the  dwelling. 

5.  Same — circumstances  must  be  such  as  to  excite  the  fears  of 
a  reasonable  person.  In  order  that  a  person  may  be  justified  in 
killing  another  in  defense  of  his  habitation,  where  his  act  is  based 
entirely  upon  appearances,  the  circumstances  must  be  such  as  to 
excite  the  fears  of  a  reasonable  person  and  the  act  must  be  the  re- 
sult of  such  reasonable  fears. 

6.  Same — whether  circumstances  justified  resort  to  violence  is 
a  question  for  the  jury.    Whether  the  killing  of  one  person  by  an- 
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other  occurred  under  circumstances  which  justified  the  act  under 
the  doctrine  of  self-defense  or  was  the  result  of  some  other  mo- 
tive is  a  question  of  fact  to  be  determined  by  the  jury,  under  proper 
instructions,  from  a  consideration  of  the  evidence. 

7.  Evidence — when  a  statement  by  deceased  as  to  intention  of 
staying  all  night  at  his  mother's  is  not  admissible.  A  statement 
made  by  the  deceased  several  hours  before  he  was  killed,  that  he 
intended  to  stay  all  night  at  his  mother's  house,  is  not  admissible, 
there  being  no  act  connected  with  such  statement  which  would 
make  it  properly  a  part  of  the  res  gestce. 

8.  TwAt — when  excluding  testimony  does  not  cure  error  in  ad- 
mitting it.  Error  in  admitting  incompetent  evidence  is  not  cured 
by  the  action  of  the  court  in  subsequently  striking  it  out,  where  it 
is  apparent  from  the  conduct  of  counsel  that  they  knew  the  evi- 
dence would  have  to  be  stricken  out  but  secured  its  admission  for 
the  evident  purpose  of  getting  the  benefit  from  the  impression  the 
evidence  would  make  upon  the  minds  of  the  jurors  even  though  it 
should  be  immediately  stricken  out. 

9.  Same — it  is  not  error  for  counsel  to  refer  to  facts  in  the 
case  though  they  appeal  to  sympathy  of  jury.  It  is  not  error  for 
counsel,  in  arguing  the  case  to  the  jury,  to  call  their  attention  to 
facts  in  the  case  which  they  have  a  right  to  consider,  even  though 
a  consideration  thereof  must  appeal  to  their  sympathy. 

10.  Witnesses — when  defendant  may  testify  in  suit  by  admin- 
istratrix. Where  the  administratrix  attempts  to  prove  a  statement 
made  by  the  defendant  to  a  third  party  as  being  an  admission 
against  his  interest,  the  defendant  has  a  right  not  only  to  deny 
making  the  statement,  but  also  to  prove  such  other  parts  of  the 
conversation  as  tend  to  explain  or  destroy  the  admission. 

11.  Coroner's  verdict — admissibility  of  coroner's  verdict  in  a 
civil  suit  for  damages.  In  a  civil  suit  for  damages  for  the  shoot- 
ing of  the  plaintiff's  intestate,  so  much  of  the  coroner's  verdict  as 
states  that  the  deceased  was  killed  by  a  bullet  from  a  gun  in  the 
hands  of  the  defendant,  "who  in  our  opinion  was  justified  in  the 
act,"  is  admissible  as  a  necessary  part  of  the  verdict,  but  portions 
of  the  verdict  finding  mere  evidentiary  facts  should  be  excluded. 

ViCKERS  and  Farmer,  JJ.,  dissenting. 

Writ  of  EIrror  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Moultrie  county;  the  Hon.  W.  G.  Cochran, 
Judge,  presiding. 
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Edward  C.  Craig,  John  E.  Jennings,  and  Henry  I. 
Green,  for  plaintiff  in  error. 

E.  E.  Wright,  W.  K.  Whitfield,  Whitley  &  Fitz- 
gerald, and  J.  L.  McLaughlin,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  Appellate  Court  for  the  Third  District  affirmed  a 
judgment  of  the  circuit  court  of  Moultrie  county  against 
the  plaintiff  in  error  for  $7750  in  an  action  on  the  case 
brought  by  Ethel  M.  Foster,  as  administratrix  of  the  estate 
of  her  deceased  husband,  Ralph  Foster,  to  recover  damages 
against  plaintiff  in  error.  Homer  Shepherd,  for  wrongfully 
causing  the  death  of  her  husband.  The  record  has  been 
brought  to  this  court  for  further  review  by  writ  of  cer- 
Horari. 

The  declaration  contains  seven  counts.  The  first  count 
charges  plaintiff  in  error  with  an  assault  zi  et  armis,  and 
alleges  that  on  the  19th  day  of  August,  1909,  plaintiff  in 
error  did  unlawfully  shoot  and  discharge  a  pistol  at,  to 
and  against  defendant  in  error's  intestate,  and  did  then  and 
there  thereby  shoot  and  kill  the  said  Ralph  Foster.  The 
second,  fourth  and  fifth  counts  also  charge  an  unlawful 
killing  of  Ralph  Foster,  and  differ  from  the  first  count  only 
in  that  the  assault  in  these  counts  is  alleged  to  have  been 
wanton,  willful  and  malicious.  The  third,  sixth  and  seventh 
counts  allege  an  assault  by  negligently  and  carelessly  firing 
the  gun  at  deceased  and  thereby  killing  him.  All  of  the 
counts  of  the  declaration  are  in  trespass  vi  et  armis,  and 
the  qualifying  words  "negligently  and  carelessly/'  found  in 
the  third,  sixth  and  seventh  counts,  and  "wanton,  willful 
and  malicious,"  used  in  the  second,  fourth  and  fifth  counts, 
are  evidently  intended  to  express  the  varying  degrees  of 
culpability  that  might  be  shown  to  exist  by  the  evidence. 
All  of  the  counts  allege  that  the  death  of  the  defendant  in 
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error's  intestate  was  caused  by  the  direct  and  immediate 
force  and  violence  of  the  plaintiff  in  error  in  wrongfully 
shooting  him,  and  for  such  an  act  trespass  vi  et  arfnis  or 
trespass  on  the  case  is  the  proper  form  of  action. 

At  the  close  of  the  evidence  for  defendant  in  error,  and 
again  at  the  close  of  all  the  evidence,  plaintiff  in  error 
entered  a  motion  for  a  directed  verdict,  and  the  denial 
of  this  motion  is  among  the  rulings  of  the  court  assigned 
for  error.  As  will  be  seen  from  what  is  said  hereafter  in 
this  opinion,  there  was  evidence  tending  to  support  the  al- 
legations of  some  of  the  counts  of  the  declaration,  and  the 
motion  for  a  directed  verdict  was  properly  denied. 

Ralph  Foster  was  a  young  man  about  twenty-nine  years 
of  age,  and,  excepting  about  three  years'  absence  while 
working  in  Chicago,  had  resided  during  the  whole  of  his 
lifetime  in  the  village  of  Lovington,  Illinois.  Raintiff  in 
error  was  about  the  same  age,  and  these  two  young  men 
had  grown  up  together,  were  schoolmates  and  had  been 
closely  associated  all  their  lives.  Plaintiff  in  error's  wife 
was  a  first  cousin  of  the  deceased  and  their  families  were 
intimate  and  on  friendly  terms.  Raintiff  in  error  was  an 
official  of  the  Shepherd  National  Bank,  located  at  Loving- 
ton.  The  father  of  Ralph  Foster  had  been  a  merchant  in 
Lovington  and  had  died  a  few  years  before  the  death  of 
his  son.  The  deceased  at  the  time  of  his  death  was  acting 
as  trustee  under  the  last  will  and  testament  of  his  father, 
and  as  such  trustee  was  conducting  the  mercantile  business 
left  by  his  father.  The  store  building  in  which  this  busi- 
ness was  conducted  was  located  at  the  north-east  corner  of 
the  intersection  of  the  streets  known  as  State  and  Broad- 
way. The  residence  of  plaintiff  in  error  was  located  at  the 
north-west  corner  of  the  intersection  of  the  streets  known 
as  State  and  Washington,  three  blocks  west  of  the  Foster 
store.  Ralph  Foster's  residence  was  located  across  Wash- 
ington street  east  from  the  residence  of  Homer  Shepherd 
and  about  half  a  block  north.    The  residence  of  the  mother 
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of  Ralph  Foster  was  located  one  block  north  and  one  or 
one  and  one-half  blocks  west  of  the  residence  of  plaintiff 
in  error.  About  eleven  o'clock  on  the  night  of  August  19, 
1909,  the  reports  of  three  gun  shots  were  heard  by  per- 
sons in  the  vicinity  of  the  residence  of  plaintiff  in  error, 
and  a  few  minutes  thereafter  the  dead  body  of  Ralph  Fos- 
ter was  found  lying  on  the  sidewalk  on  the  north  side  of 
State  street,  immediately  south  of  the  residence  of  Homer 
Shepherd.  The  body  was  lying  on  its  back,  with  the  feet 
about  the  middle  of  the  sidewalk  and  extended  towards  the 
north-west,  and  the  head  lying  south  of  the  south  line  of 
the  sidewalk  and  extended  towards  the  south-east.  Upon 
examination  it  was  discovered  that  Foster  had  been  shot  in 
the  back,  the  bullet  entering  just  above  the  right  shoulder- 
blade  or  scapula  and  about  four  inches  to  the  right  of 
the  spinal  column.  It  was  later  learned  that  the  bullet  had 
taken  a  downward  course  through  the  limgs  and  supposedly 
through  the  right  ventricle  of  the  heart,  and  was  found  lo- 
cated immediately  underneath  the  skin  four  inches  to  the 
left  of  the  navel. 

Ralph  Foster  was  last  seen  alive  at  about  10:30  o'clock 
that  evening  on  Broadway  street,  near  his  store  building. 
At  the  time  the  body  was  found  it  was  discovered  that  the 
two  lower  buttons  in  the  lapel  of  the  trousers  were  unbut- 
toned and  the  trousers  gaping.  The  theory  of  the  plaintiff 
below  (defendant  in  error  here)  is  that  the  deceased  left 
his  store  building  and  started  to  go  to  the  residence  of  his 
mother  to  spend  the  night  there,  and  while  walking  along 
the  sidewalk  south  of  plaintiff  in  error's  home  he  stopped 
under  a  tree,  with  his  back  toward  the  south  side  of  the 
Shepherd  residence,  to  urinate,  and  was  shot  from  the  south 
window  of  the  second-story  west  room  of  the  Shepherd 
house  and  killed  at  the  place  where  his  body  was  found. 
Plaintiff  in  error  does  not  deny  the  killing,  but  defends 
upon  the  theory  that  Foster  had  come  across  the  street 
from  his  own  home  for  the  purpose  of  frightening  him  by 
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pretending  to  be  a  burglar,  and  that  he  fired  the  shots  from 
the  west  window  of  his  bed-room  believing  that  deceased 
was  a  burglar  in  the  act  of  committing  a  burglary  upon 
his  residence  at  the  time,  and  that  he  acted  in  defense  of 
his  family  and  his  property.  Neither  of  these  two  theories 
is  supported  by  the  testimony  of  eye-witnesses,  as  of  the 
three  persons  who  knew  the  true  facts  concerning  the  kill- 
ing, Ralph  Foster  is  dead  and  the  plaintiff  in  error  and  his 
wife  are  not  competent  to  testify.  It  thus  became  neces- 
sary to  determine  the  probabilities  as  to  the  true  facts  en- 
tirely from  the  surrounding  circumstances. 

The  house  of  the  plaintiff  in  error  is  located  on  the 
south-east  corner  of  the  block  and  faces  east  on  Washing- 
ton street,  with  a  side  entrance  on  the  south  to  State  street. 
The  south  line  of  the  main  part  of  the  house  is  located 
nineteen  feet  north  of  the  north  line  of  the  sidewalk  on 
the  north  side  of  State  street.  The  house  is  a  story  and 
a  half  in  height,  and  to  the  west  there  extends  an  addition 
or  *X."  The  south  line  of  this  west  portion  of  the  house 
is  located  twenty-five  feet  north  of  the  north  line  of  said 
sidewalk.  The  bed-room  occupied  by  plaintiff  in  error  and 
his  wife  was  located  on  the  second  floor  in  the  west  end 
of  this  addition  or  "L."  On  the  south  side  of  this  room 
there  is  a  window,  and  there  is  also  a  window  in  the  mid- 
dle of  the  west  end  of  the  room.  The  bottom  of  each  of 
these  windows  is  about  twelve  or  thirteen  feet  from  the 
ground.  All  the  evidence  tends  to  show  that  the  shots  were 
fired  from  this  room,  the  contention  of  defendant  in  er- 
ror being  that  they  were  fired  from  the  south  window, 
while  plaintiff  in  error  contends  they  were  fired  from  the 
west  window.  Immediately  west  of  the  Shepherd  resi- 
dence, and  in  the  same  block  and  about  one  hundred  feet 
distant,  is  located  the  residence  of  Mrs.  E.  S.  Jones. 

The  circumstances  developed  by  the  evidence  which 
tend  to  support  the  theory  of  defendant  in  error,  in  addi- 
tion to  those  mentioned  above,  are  these:    That  the  wife 
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of  Ralph  Foster  was  absent  from  the  village  on  the  night 
in  question,  and  it  was  his  invariable  custom  when  his  wife 
was  away  from  home  to  spend  the  night  at  the  home  of 
his  mother,  and  that  one  of  the  routes  which  could  be 
taken  from  the  store  to  his  mother's  home  led  over  the 
sidewalk  south  of  Homer  Shepherd's  residence;  that  the 
body  was  found  with  the  feet  upon  the  sidewalk  south  and 
a  little  east  of  the  south  window  of  plaintiff  in  error's  bed- 
room, and  that  the  death  was  caused  from  a  wound  in- 
flicted by  a  bullet  which  had  evidently  penetrated  the  heart ; 
that  after  the  neighborhood  had  been  aroused  and  a  crowd 
had  congregated  about  the  Shepherd  home,  and  after  plain- 
tiff in  error  knew  whom  he  had  killed,  he  stated  to  his 
father-in-law,  Howell,  immediately  upon  the  arrival  of  the 
latter,  "Dad,  I  have  got  my  victim,"  or  "Father,  I  have  got 
a  victim,"  or  "Well,  dad,  I  marked  him  this  time,"  the 
statement  varying  as  it  was  recounted  by  the  several  wit- 
nesses; that  the  following  morning,  upon  being  asked  by 
R.  E.  Bowers,  one  of  his  neighbors,  why  he  did  it,  plain- 
tiff in  error  replied,  "Well,  he  was  standing  looking  in  at 
the  window  at  me,"  and  when  Bowers  asked  him  how  he 
shot  him  in  the  back  while  he  was  looking  in  at  the  win- 
dow at  him,  that  plaintiff  in  error  replied,  "He  was  stoop- 
ing down,  looking  north;"  that  the  deceased  at  the  time 
he  was  killed  wore  no  coat  or  vest  but  wore  a  white  shirt ; 
that  there  was  a  street  light,  consisting  of  a  forty-candle- 
power  incandescent  light  twenty  feet  from  the  ground,  at 
the  intersection  of  State  and  Washington  streets,  and  an- 
other of  like  power  in  State  street  286  feet  west  of  the 
west  line  of  Washington  street,  and  that  there  was  a  coal 
oil  lamp  burning  in  the  east  window  of  the  Jones  residence, 
which  threw  a  light  partially  over  the  yard  west  of  the 
Shepherd  house;  that  the  shot  which  killed  Foster  was 
fired  within  five  minutes  before  the  street  lights  were  ex- 
tinguished, at  eleven  o'clock,  and  that  the  straw  hat  worn 
by  Foster  at  the  time  of  his  death  was  found  beside  the 
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body.  Witnesses  for  defendant  in  error  also  testified  that 
on  the  night  in  question  there  was  a  board  walk  extending 
from  the  south  porch  of  the  Shepherd  house  to  the  brick 
sidewalk,  and  that  Foster's  body  was  found  slightly  west 
of  the  extended  west  line  of  this  board  walk,  and  that  a 
day  or  two  afterward  this  board  walk  was  removed.  While 
there  was  no  evidence  whatever  as  to  the  condition  of  the 
walk,  this  testimony  was  evidently  offered  to  afford  a  basis 
for  drawing  the  inference  that  the  boards  of  this  walk  con- 
tained bullet  holes,  which  would  support  the  theory  that 
the  shots  had  been  fired  from  the  south  window. 

The  circumstances  shown  by  the  evidence  which  tend 
to  support  the  theory  of  plaintiff  in  error,  in  addition  to 
those  enumerated  in  the  general  statement  of  facts  herein- 
before made,  are,  that  previous  to  the  time  Ralph  Foster 
was  killed  burglars  were  supposed  to  be  in  the  vicinity  of 
the  Shepherd  home;  that  one  night,  about  a  week  previ- 
ous, Mrs.  Jones  caused  to  be  reported  to  the  night  watch- 
man that  she  had  seen  men  around  her  residence  and  that 
they  had  gone  from  there  to  the  Shepherd  residence  and 
that  she  believed  them  to  be  burglars ;  that  the  night  watch- 
man spent  the  greater  part  of  the  remainder  of  that  night 
upon  the  Shepherd  premises  keeping  a  lookout  for  burg- 
lars; that  the  next  day  he  caused  this  information  to  be 
communicated  to  plaintiff  in  error,  together  with  the  fur- 
ther information  that  he  would  probably  spend  at  least  a 
portion  of  the  next  night  on  the  premises  of  plaintiff  in 
error;  that  at  about  the  same  time  another  near  neighbor 
of  plaintiff  in  error  detected  men  peering  into  the  windows 
of  his  residence  in  the  night  time;  that  the  following  day 
he  detailed  this  circumstance  to  plaintiff  in  error  as  an  ex- 
planation of  why  he  was  making  a  deposit  in  the  bank ;  that 
there  were  three  bullet  holes  in  the  screen  of  the  west  win- 
dow of  the  bed-room  was  testified  to  by  three  witnesses, 
one  of  whom  saw  the  holes  there  an  hour  after  the  kill- 
ing and  the  other  two  saw  the  same  holes  in  the  screen  be- 
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fore  it  was  removed  on  the  following  morning;  that  the 
•south  window  arid  the  west  window  of  that  bed-room  were 
of  different  sizes,  the  south  window  being  narrower  and 
shorter  than  the  west  window,  so  that  the  screens  could  not 
be  interchanged;  that  there  were  powder  marks  around 
each  of  the  three  holes  in  the  screen;  that  the  deceased 
could  not  have  been  killed  at  the  spot  where  his  body  was 
found,  by  shots  fired  from  the  west  window ;  that  the  board 
walk  in  question  had  been  removed  and  broken  up  twp  or 
three  months  prior  to  the  time  of  the  killing;  that  a  few 
minutes  before  the  shots  were  fired  a  lamp  was  burning  in 
the  front  room  of  Ralph  Foster's  home  and  the  front  door 
was  open,  and  that  the  same  condition  was  found  to  exist 
shortly  after  Foster  was  killed;  that  the  course  taken  by 
the  bullet,  together  with  the  testimony  of  Dr.  Hoover  that 
the  bullet  did  not  strike  any  bones  and  was  not  deflected 
from  its  course,  indicated  that  the  shot  could  not  have  been 
fired  under  the  cirqumstances  claimed  by  defendant  in  er- 
ror. The  south  window  was  twelve  or  thirteen  feet  from 
the  ground,  and  the  north  line  of  the  sidewalk  was  twenty- 
five  feet  from  the  south  line  of  that  part  of  the  Shepherd 
residence.  It  is  contended  by  plaintiff  in  error  that  if  a 
shot  was  fired  from  some  point  inside  the  south  window, 
so  that  the  bullet  would  penetrate  the  body  of  a  man  of 
average  height  just  above  the  shoulder-blade  or  scapula 
while  he  was  standing  in  the  center  of  the  sidewalk,  and 
the  course  of  the  bullet  was  not  deflected,  it  would  pass  out 
of  the  body  at  a  point  considerably  above  the  navel. 

Dr.  Hoover  testified  that  he  did  not  make  a  post  mor- 
tem examination,  but  that  the  bullet  was  perfect  and  showed 
no  signs  of  having  struck  any  solid  object,  from  which  he 
inferred  that  it  had  passed  through  only  muscular  tissue 
and  had  not  been  deflected.  Assuming  that  there  was  no 
deflection  and  that  the  bullet  took  a  straight  course  from 
the  point  of  entrance  in  the  shoulder  to  the  point  where  it 
was  found,  near  the  navel,  he  gave  it  as  his  opinion  that 
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it  passed  through  the  lung  and  also  through  the  right  ven- 
tricle of  the  heart.  In  support  of  this  theory  he  says  he 
found  that  the  nose  had  emitted  bloody  froth,  which  indi- 
cated that  the  lung  had  been  punctured,  and  that  there  had 
been  respiration  after  the  wound  was  inflicted,  and  that  the 
eyes  were  wide  open  and  staring,  which  indicated  a  wound 
in  the  heart  and  an  effort  to  respire  afterwards.  He  testi- 
fied further  that  if  the  bullet  passed  through  that  portion 
of  the  heart  which  in  his  judgment  it  must  have  passed 
through  if  it  pursued  a  direct  course  from  the  point  of 
entrance  to  where  it  was  found  beneath  the  skin.  Poster 
would  still  have  been  able  to  walk  or  run  at  least  a  hun- 
dred feet  after  receiving  the  wound  and  before  collapsing. 
It  was  further  shown  on  behalf  of  plaintiff  in  error  by 
three  witnesses,  that  after  the  report  was  made  that  burg- 
lars had  been  seen  in  the  vicinity  of  the  plaintiff  in  error's 
home  Ralph  Poster  had  proposed  to  them,  severally,  that 
they  go  with  him,  in  the  night  time,  to  the  home  of  plain- 
tiff in  error  and  by  pretending  to  be  burglars  "scare  the 
stuffing  out  of  him,"  or  *'scare  the  water  out  of  him.'* 
The  place  of  these  conversations  was  fixed  at  the  Poster 
store,  and  with  the  exception  of  one  conversation  the  wit- 
nesses each  named  others  who  were  in  the  store  at  the  time 
of  the  respective  conversations.  Defendant  in  error  called 
these  persons,  and  they  either  denied  that  they  were  in  the 
store  at  the  times  indicated  or  that  they  heard  any  such 
conversation.  It  was  also  shown,  as  a  result  of  tests  made 
under  conditions  similar  to  those  existing  at  the  time  Pos- 
ter was  killed, — in  the  night  time,  with  the  street  lights 
burning  and  with  a  lamp  burning' in  the  east  window  of 
the  Jones  residence, — that  men  dressed  as  Poster  was  at 
the  time  he  was  killed  could  not  be  identified  in  the  Shep- 
herd yard  nor  their  features  distinguished  from  the  west 
bed-room  window,  and  that  it  was  only  possible  to  tell  that 
they  were  human  beings. 
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It  further  appeared  from  the  testimony  that  immedi- 
ately after  the  killing  plaintiff  in  error  raised  an  alarm  and 
called  for  help.  When  one  of  his  neighbors,  E.  V.  Bur- 
well,  arrived,  plaintiff  in  error  requested  him  to  phone  up- 
town, stating  that  he  thought  he  had  a  victim  down  there. 
After  attempting  to  telephone  from  the  Jones  residence,  as 
he  had  been  requested,  Burwell  returned  to  the  Shepherd 
residence,  where  he  and  other  neighbors  examined  the  body 
by  the  light  of  a  lantern.  Plaintiff  in  error,  who  was  still 
in  his  bed-room,  inquired  who  it  was,  and  upon  being  in- 
formed that  it  was  Ralph  Foster,  exclaimed,  "Oh,  my 
God!"  began  to  cry  and  said  it  was  his  wife's  cousin  and 
best  friend.  It  also  appeared  from  the  testimony  of  Bow- 
ers that  during  the  conversation  plaintiff  in  error  had  with 
him  the  next  morning  he  pointed  out  the  spot  between 
the  west  end  of  the  house  and  the  walnut  tree  where  he 
claimed  Foster  was  when  the  shots  were  fired. 

In  order  to  contradict  and  impeacli  the  witnesses  who 
testified  to  the  statements  made  by  plaintiff  in  error  to  his 
father-in-law  (Howell)  upon  his  arrival  at  the  Shepherd 
home  immediately  after  the  killing,  Howell  was  placed  up- 
on the  stand  and  testified  that  plaintiff  in  error  had  not 
made  any  of  the  statements  attributed  to  him,  but  that  he 
did,  in  fact,  say,  '*My  God,  dad !  To  think  Ralph  was  the 
victim !"  This  witness  was  then  allowed  to  detail  the  whole 
of  the  conversation  which  he  had  with  plaintiff  in  error  on 
that  occasion,  which  was,  in  substance,  that  in  response  to 
an  inquiry  as  to  how  it  had  happened,  plaintiff  in  error 
said  that  he  shot  Poster  out  of  the  west  bed-room  window 
thinking  he  was  a  burglar;  that  it  was  dark  and  he  could 
not  tell  who  Foster  was;  that  his  wife  had  awakened  him 
and  told  him  there  was  a  man  out  there  by  the  cob  house, — 
a  building  which  stood  on  the  line  between  the  Jones  and 
Shepherd  properties;  that  he  tried  to  re-assure  his  wife  and 
convince  her  she  was  mistaken,  but  she  insisted  that  there 
was  someone  there,  and  he  arose  and  looked  out  of  the  win- 
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dow  but  did  not  see  anyone;  that  he  listened  and  thought 
he  could  hear  someone  while  he  was  attempting  to  look  out 
of  the  north  window;  that  he  heard  a  noise  as  though 
someone  had  entered  the  house  and  was  walking  across  the 
floor ;  that  while  he  was  still  at  this  north  window  his  wife 
snapped  her  fingers  and  attracted  his  attention  to  the  west 
window;  that  he  moved  over  there  and  was  finally  able 
to  discern  a  form  in  the  yard  west  of  the  house,  just  a 
little  bit  north  of  the  west  window  and  four  or  five  feet 
west  of  the  house,  in  the  shadow  of  a  small  walnut  tree 
which  stood  about  twenty-one  feet  west  of  the  house ;  that 
he  then  secured  his  revolver  from  under  the  mattress  of 
the  bed  and  fired  it  three  times  through  the  window  screen, 
thinking  he  would  scare  the  man  away;  that  Foster  ran 
to  the  south  and  he  heard  him  groan,  and  that  he  (Shep- 
herd) then  got  over  out  of  the  way  of  the  window  and 
laid  down  on  the  floor  close  to  the  wall  of  the  room. 

From  this  evidence  it  is  apparent  that  the  question 
whether  the  plaintiff  in  error  was  liable  was  a  very  close 
one,  and  under  this  state  of  the  proof  it  was  of  the  utmost 
importance  that  no  error  should  intervene  that  would  be 
prejudicial.  If  the  plaintiff  in  error  fired  the  fatal  shot  in 
good  faith  believing  that  it  was  necessary  to  prevent  the 
commission  of  a  burglary  upon  his  residence  he  would  not 
be  liable,  although  it  might  afterwards  turn  out  that  the 
alleged  attempt  at  burglary  was  a  mere  jest  or  an  attempt 
to  frighten  him,  if  the  circumstances  were  such  that  other 
reasonable  men  would  have  been  alike  mistaken  as  to  the 
purposes  of  the  deceased.  The  well  established  doctrine  in 
the  law  of  self-defense,  that  men,  when  threatened  with 
danger,  may  in  good  faith  act  upon  appearances  and  will 
not  be  held  criminally  liable  for  a  mistake  in  the  extent 
of  danger,  where,  from  all  the  facts  and  circumstances,  it 
can  be  seen  that  other  reasonable  men  would  have  believed 
that  a  resort  to  self-defense  was  necessary,  is  applicable  to 
an  act  committed  in  defense  of  habitation  as  well  as  one 
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which  is  committed  in  defense  of  person.  Where  one  mani- 
festly intends  or  endeavors  by  violence  or  surprise  to  com- 
mit a  felony,  such  as  burglary,  and  is  killed,  or  where  one 
in  a  violent,  riotous  or  tumultuous  manner  attempts  to  en- 
ter the  habitation  of  another  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person  dwelling  or 
being  therein  and  is  killed  to  prevent  the  contemplated  of- 
fense, such  killing  will  be  justifiable  under  the  law  of  self- 
defense;  and  so  if  one  is  committing  acts  in  or  about  a 
dwelling  which  reasonably  and  in  good  faith  are  believed 
to  manifest  a  felonious  intent,  a  man  having  the  right  of 
defense  as  to  such  dwelling  may  resort  to  force  to  repel 
the  attack  or  prevent  the  felony,  and  his  act  may  be  justi- 
fied under  the  law  of  self-defense  although  it  might  after- 
wards turn  out  that  no  felony  was,  in  fact,  contemplated 
but  the  only  design  was  to  frighten  the  persons  in  such 
dwelling.  (Reins  v.  People,  30  111.  256;  Greschia  v.  Peo- 
pie,  53  id.  295.)  While  these  salutary  principles  of  self- 
defense  are  firmly  imbedded  in  the  law  of  this  State,  it  is 
equally  well  settled  that  a  bare  fear  of  any  of  these  of- 
fenses, to  prevent  which  the  homicide  is  alleged  to  have 
been  committed,  is  not  sufficient  to  justify  the  act  under 
the  doctrine  of  self-defense.  As  declared  by  our  legisla- 
ture in  section  148  of  the  Criminal  Code  and  announced  by 
numerous  decisions  of  this  court,  the  circumstances  must  be 
such  as  to  excite  the  fears  of  a  reasonable  person  and  the 
act  must  be  the  result  of  such  reasonable  fears.  Whether 
the  killing  of  the  deceased  by  plaintiff  in  error  occurred  un- 
der circumstances  which  justify  the  act  under  the  doctrine 
of  self-defense  or  proceeded  from  some  other  motive  was 
a  question  of  fact,  to  be  determined  by  the  jury,  under 
proper  instructions,  from  a  consideration  of  the  evidence. 
The  whole  of  defendant  in  error's  case  was  predicated 
upon  the  theory  that  the  deceased  was  on  his  way  from 
his  store  to  his  mother's  residence,  where  he  expected  to 
spend  the  night,  at  the  time  he  was  killed,  and  any  proof 
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made  which  tended  to  bear  upon  that  question  is  of  vital 
importance.  It  was  only  upon  that  theory  that  any  at- 
tempt was  made  by  defendant  in  error  to  account  for  his 
presence  at  the  place  where  his  body  was  found.  Defend- 
ant in  error  called  Jacob- R.  Drake  as  a  witness  in  her 
behalf.  Drake  was  employed  in  a  bank  in  the  village  of 
Lovington,  and  on  the  evening  of  August  19  had  called  up- 
on Ralph  Foster  at  his  store  at  about  eight  o'clock  and  re- 
mained there  between  five  and  ten  minutes,  and  that  was 
the  last  time  he  had  seen  him.  The  other  proof  had  dis- 
closed that  after  that  time  Foster  had  gone  to  various  parts 
of  the  village  and  had  thereafter  returned  to  the  vicinity 
of  his  store,  where  he  was  Jast  seen  at«  about  half -past  ten 
o'clock.  After  the  witness  Drake  had  testified  to  his  visit 
with  Foster  about  eight  o'clock  that  evening  he  was  asked, 
"Do  you  know  where  he  was  to  stay  that  night?"  This 
was  objected  to  by  counsel  for  plaintiff  in  error  upon  the 
ground  that  it  called  for  a  conclusion  or  for  a  conversation 
which  would  be  incompetent,  and  counsel  for  plaintiff  in 
error  requested  that  it  first  be  shown  whether  he  had  se- 
cured his  information  through  a  conversation.  The  court 
overruled  the  objection  and  declined  to  require  any  prelimi- 
nary proof  to  be  made  and  directed  the  witness  to  answer 
the  question.  Before  the  witness  could  answer,  counsel 
propounded  another  question  and  proceeded  to  conduct  a 
different  line  of  examination  for  a  time,  and  then,  recur- 
ring to  this  subject,  asked,  "Now,  if  you  know  where  Ralph 
Foster  was  going  to  spend  that  night  I  wish  you  would 
tell  the  jury  where  he  had  arranged  to  go  or  where  he 
was  going  to  spend  the  night."  The  same  objections  were 
made  and  overruled.    The  witness  then  started  to  respond, 

"I  was  told ,"  when  an  objection  was  interposed  and 

sustained.  Counsel  for  plaintiff  in  error  then  requested  the 
court  to  instruct  the  witness  that  he  should  not  state  what 
he  was  told  by  someone,  to  which  the  court  responded  that 
he  did  not  think  anybody  ought  to  instruct  the  witness 
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what  to  answer.  The  record  then  shows  that  the  witness 
made  the  irrelevant  and  irresponsive  answer,  "Yes,"  where- 
upon he  was  asked  where  Foster  was  to  stay  that  night. 
To  this  question  counsel  again  interposed  an  objection  un- 
less it  should  first  be  disclosed  that  he  derived  his  knowl- 
edge from  sources  other  than  a  conversation.  The  ob- 
jection was  overruled  and  the  witness  was  permitted  to 
answer  that  Foster  was  to  spend  the  night  with  his  mother, 
and  this,  together  with  the  testimony  of  Foster's  mother 
as  to  his  invariable  custom  when  his  wife  was  away  from 
home,  was  the  only  evidence  on  this  subject.  On  cross- 
examination  it  developed  that  all  the  witness  knew  about 
the  question  where  Foster  was  to  spend  the  night  was  what 
Foster  had  told  him  in  the  conversation  he  had  with  him 
at  eight  o'clock  that  evening.  When  this  was  developed 
coimsel  for  plaintiff  in  error  moved  to  exclude  the  testi- 
mony of  the  witness  as  to  where  Ralph  Foster  expected  to 
spend  the  night,  whereupon  the  counsel  for  defendant  in 
error  who  had  conducted  the  examination  stated  that  he 
did  not  oppose  that  motion,  and  the  testimony  was  stricken. 
It  frequently  occurs  in  the  trial  of  cases  that  irrelevant 
and  incompetent  testimony  inadvertently  creeps  in,  and  the 
only  remedy  the  party  has  is  to  have  the  court  exclude  it 
and  to  instruct  the  jury  that  they  should  not  consider  such 
excluded  testimony.  Ordinarily  this  is  sufficient  to  protect 
the  rights  of  the  parties,  but  imder  the  state  of  the  proof 
in  this  case  and  the  circumstances  attending  the  giving  of 
this  testimony  we  are  of  the  opinion  that  the  refusal  of 
the  court  to  first  require  counsel  for  defendant  in  error  to 
elicit  from  the  witness  the  source  of  his  information  w^as 
of  such  a  prejudicial  character  as  to  require  a  reversal  of 
this  judgment.  It  is  true  that  when  it  finally  developed 
that  the  witness  had  no  information  on  the  subject  except 
what  he  testified  Foster  told  him,  the  court  struck  this  tes- 
timony from  the  record,  and  when  the  jury  were  being  in- 
structed told  them,  generally,  not  to  consider  any  testimony 
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which  had  been  stricken.  Yet  we  are  all  aware  of  the 
frailties  of  the  human  mind,  and  we  know  that  while  that 
testimony  was  stricken  from  this  record,  the  impression  it 
made,  bearing,  as  it  did,  upon  one  of  the  vital  questions 
in  the  case,  could  not  be  obliterated  from  the  minds  of  the 
jurors,  and  it  is  impossible  to  say  that  this  circumstance 
did  not  influence  the  jury  in  arriving  at  their  verdict.  The 
fact  that  this  testimony  was  apparently  elicited  by  counsel 
for  defendant  in  error  with  the  full  knowledge  that  it  was 
incompetent  and  must  therefore  be  stricken  adds  to  thci 
gravity  of  the  situation.  This  case  was  hotly  contested. 
Able  counsel  were  employed  on  either  side  and  this  was 
the  second  time  the  case  had  been  tried.  There  is  every 
indication  that  the  most  careful  and  skillful  preparation  had 
been  made  on  both  sides  for  the  trial.  It  is  improbable 
that  the  witness  Drake  was  called  to  the  stand  and  inter- 
rogated on  this  subject  without  a  full  knowledge  on  the 
part  of  counsel  for  the  defendant  in  error  as  to  the  sub- 
jects concerning  which  he  would  testify  and  the  source  of 
his  information.  The  manner  in  which  the  questions  were 
framed,  the  fact  that  counsel  themselves  refrained  from 
making  the  preliminary  examination  suggested,  the  prompt- 
ness with  which  they  agreed  that  the  testimony  should  be 
stricken,  all  indicate  a  knowledge  of  the  situation.  The 
w^hole  circumstance  leads  one  to  the  conclusion  that  it  was 
the  purpose  of  counsel  to  get  this  incompetent  statement 
before  the  jury  and  to  secure  the  benefit  of  the  impression 
it  would  make,  even  though  it  must  be  immediately  stricken 
from  the  record. 

Counsel  for  defendant  in  error  now  insist  that  this  tes- 
timony was  competent  as  a  part  of  the  res  gestce,  and  cite 
authority  to  the  effect  that  proof  may  be  offered  to  show 
statements  made  by  a  deceased  person  at  the  time  of  his 
departure  or  starting  upon  a  journey,  in  reference  to  his 
destination.  This  is  the  law,  but  in  order  to  be  considered 
as  a  part  of  the  res  gestce  the  statement  made  must  be  im- 
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mediately  connected  with  the  act  of  departure.  {Chicago 
and  Eastern  Illinois  Railroad  Co.  v.  Chancellor,  165  111. 
438.)  In  this  case  the  statement  was  made  about  eight 
o'clock  in  the  evening  whereas  Ralph  Foster  did  not  finally 
leave  his  store  until  at  least  half -past  ten  o'clock,  and  in 
the  meantime  he  was  in  various  parts  of  the  village  of 
Loving^on.  The  statement  was  not  competent  as  a  part  of 
the  res  gestce. 

Homer  Shepherd  was  called  as  a  witness  in  his  own 
behalf  to  contradict  the  testimony  of  the  witnesses  for  de- 
fendant in  error  who  testified  to  the  declarations  he  had 
made  to  Howell  immediately  after  the  death  of  Foster. 
The  court  permitted  him  to  deny  having  made  the  state- 
ments testified  to  by  witnesses  for  defendant  in  error,  but 
declined  to  allow  him  to  detail  the  conversation  between 
him  and  Howell  upon  the  ground  that  it  was  a  different 
conversation  than  that  testified  to  by  the  witnesses  for  de- 
fendant in  error.  One  of  the  witnesses  for  defendant  in 
error  testified  that  these  statements  were  made  by  plaintiff 
in  error  while  he  was  standing  in  the  yard  near  the  south 
porch  of  his  home,  while  the  others  testified  that  they  were 
made  while  plaintiff  in  error  was  standing  on  the  porch 
just  outside  the  south  door.  They  all  agree,  however,  that 
the  statements  were  made  immediately  after  the  arrival  of 
Howell  and  were  the  first  words  spoken  to  him.  Plaintiff 
in  error  and  Howell  both  testified  that  when  Howell  ar- 
rived plaintiff  in  error  was  sitting  just  inside  the  south 
door,  upon  the  lower  step  of  the  stairway,  and  it  was  while 
sitting  there  that  he  made  his  first  remark  to  Howell  and 
that  he  remained  there  during  the  whole  of  the  conversa- 
tion. We  are  unable  to  see  how  it  can  be  said  that  plain- 
tiflf  in  error  was  testifying  to  a  different  conversation  than 
that  testified  to  by  witnesses  for  defendant  in  error.  While 
the  witnesses  disagree  as  to  the  exact  spot  where  plaintiflf 
in  error  stood  when  the  remarks  were  made  which  wei"e 
attributed  to  him,  they  agree  that  it  was  in  the  conversa- 
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tion  which  ensued  immediately  upon  the  arrival  of  Howell. 
Defendant  in  error  having  sought  to  prove  a  statement  by 
plaintiff  in  error,  made  after  the  death  of  Foster,  which 
she  deemed  to  have  been  against  his  interests,  plaintiff  in 
error  was  entitled  not  only  to  deny  the  making  of  such  a 
statement,  but  was  entitled  to  prove  such  other  parts  of 
the  conversation  as  tended  to  explain  or  even  destroy  the 
admission.  (Chicago  City  Railway  Co.  v.  Bundy,  210  111. 
39.)  Plaintiff  in  error  was  not  competent  to  testify  gener- 
ally, as  his  counsel  contend,  but  he  was  competent  to  tes- 
tify on  this  subject. 

Immediately  after  the  death  of  Ralph  Foster  an  inquest 
was  held  over  his  body  by  the  acting  coroner  of  Moultrie 
county.  The  verdict  of  the  coroner's  jury  was  offered  on 
the  trial  on  behalf  of  plaintiff  in  error  and  admitted  in 
evidence.  That  verdict  was  as  follows :  "In  the  matter  of 
the  inquisition  on  the  body  of  Ralph  M.  Foster,  deceased, 
held  at  Lovingftop,  Illinois,  on  the  20th  day  of  August, 
1909,  we,  the  undersigned  jurors,  sworn  to  inquire  of  the 
death  of  Ralph  M.  Foster,  on  oath  do  find  that  he  came 
to  his  death  by  reason  of  a  gunshot  wound  in  the  right 
shoulder  and  ranging  downward  through  the  heart.  The 
said  wound  was  caused  from  a  bullet  fired  from  a  gun  held 
in  the  hands  of  Homer  Shepherd,  who  fired  the  shot  think- 
ing Ralph  M.  Foster  was  a  burglar  on  watch  while  other 
burglars  were  trying  to  enter  his  home,  and  that  said  Ho- 
mer Shepherd  fired  the  shot  in  protection  of  his  home  and 
in  our  opinion  was  justified  in  the  act."  By  the  twenty- 
fourth  instruction  given  on  behalf  of  defendant  in  error 
the  court  instructed  the  jiiry  as  follows : 

"Court  instructs  the  jury  that  you  should  entirely  dis- 
regard the  following  portion  or  part  of  the  verdict  of  the 
coroner's  jury  which  has  been  admitted  to  evidence,  to-wit : 
'Who  fired  the  shot  thinking  Ralph  M.  Foster  was  a  burg- 
lar on  watch  while  other  burglars  were  trying  to  enter  his 
home,  and  that  said  Homer  Shepherd  fired  said  shot  in 
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protection  of  his  home  and  in  our  opinion  was  justified  in 
the  act.'  And  you  are  further  instructed  that  it  will  be 
highly  improper  for  you  to  consider  the  above  and  fore- 
going portion  of  the  verdict  of  the  coroner's  jury." 

The  verdict  of  a  coroner's  jury  in  an  inquest  over  a 
dead  person  is  required  by  the  statute  to  be  sealed  up  and 
returned  to  the  clerk  of  the  circuit  court,  where  it  shall  be 
filed  and  preserved.  It  thus  becomes  a  public  record  of  the 
county,  and  as  such  is  competent  evidence  to  be  considered 
in  another  proceeding  as  tending  to  prove  any  matter  prop- 
erly before  the  coroner  which  appears  on  the  face  of  the 
itK}uest.    United  States  Life  Ins.  Co,  v.  Vocke,  129  111.  557. 

It  is  contended  by  defendant  in  error  that  the  part  of 
the  coroner's  verdict  excluded  by  this  instruction  was  not 
a  proper  finding  to  be  made,  and  that  it  was  therefore 
properly  excluded.  By  section  14  of  the  Coroners  act  it 
is  made  the  duty  of  a  coroner's  jury  to  inquire  how,  in 
what  manner  and  by  whom  or  what  the  dead  body  came 
to  its  death,  and  to  make  up  and  sign  a  verdict  and  deliver 
the  same  to  the  coroner.  The  principal  object  of  an  inquest 
is  to  determine  whether  a  crime  has  been  committed.  It  is 
further  by  section  23  of  the  act  made  the  duty  of  the  cor- 
oner, if  any  person  is  implicated  by  the  inquest  as  the  un- 
lawful slayer  of  the  deceased  or  as  an  accessory  thereto  and 
is  not  in  custody,  to  apprehend  and  commit  to  the  county 
jail  such  person  so  implicated  or  cause  him  to  be  appre- 
hended or  committed,  there  to  remain  until  discharged  by 
due  process  of  law.  Under  these  provisions  of  the  Cor- 
oners act  the  finding  that  "the  said  wound  was  caused  from 
a  bullet  fired  from  a  gun  held  in  the  hands  of  Homer  Shep- 
herd, who  *  *  *  in  our  opinion  was  justified  in  the 
act,"  was  a  necessary  and  proper  part  of  the  verdict.  That 
Homer  Shepherd  fired  the  shot  in  the  protection  of  his 
home,  thinking  the  deceased  was  a  burglar,  was  merely  the 
finding  of  an  evidentiary  fact  and  might  properly  have  been 
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stricken  as  surplusage.  The  instruction  as  given  was  too 
broad. 

During  the  examination  of  the  night  watchman,  C.  P. 
Wolf,  a  witness  called  on  behalf  of  plaintiff  in  error,  the 
court  addressed  the  following  remark  to  coimsel  for  plain- 
tiff in  error:  "It  is  not  permissible  to  manufacture  any- 
thing in  the  case,  either  by  the  party  himself  or  by  someone 
else-"  Counsel  excepted  to  this  remark  of  the  court  and 
complains  of  this  as  error.  The  remark  was  purely  volun- 
tary and  was  not  made  as  the  result  of  any  objection  by 
OK)Osite  counsel.  We  are  unable  to  find  any  justification 
for  the  remark,  either  in  the  examination  of  the  witness 
Wolf  or  anywhere  else  in  the  record,  and  think  it  was 
imwarranted.  Coming,  as  it  did,  from  the  trial  judge,  it 
undoubtedly  had  a  tendency  to  prejudice  the  jury  against 
plaintiff  in  error. 

Haintiff  in  error  objects  to  the  giving  of  instruction 
No.  20  on  behalf  of  defendant  in  error.  That  instruction 
is  as  follows : 

"The  issues  in  this  case  as  to  whether  or  not  the  de- 
fendant was  guilty  of  unlawful,  willful  and  wanton  con- 
duct, as  alleged  in  the  declaration,  or  was  guilty  of  reck- 
lessness or  carelessness,  as  alleged  therein,  at  the  time  he 
shot  and  killed  the  deceased,  Ralph  Foster,  (if  the  defend- 
ant did  so  shoot  and  kill  the  said  Foster,)  or  whether  the 
defendant  was  justified  in  the  firing  of  said  shot  or  shots 
in  consequence  of  which  plaintiffs  intestate  died,  are  ques- 
tions of  fact  to  be  determined  exclusively  by  the  jury,  and 
the  court  expresses  no  opinion  whatever  in  this  instruction 
upon  any  question  of  fact." 

The  objection  urged  is,  that  this  instruction  directs  the 
jury  to  determine  the  law  for  themselves  on  the  question 
whether  plaintiff  in  error  was  justified  in  firing  the  shot 
which  killed  the  deceased.  Standing  alone  and  detached 
from  the  series  this  instruction  is  open  to  this  criticism. 
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but  when  it  is  considered  with  the  other  instructions  in  the 
series  we  do  not  think  it  had  any  tendency  to  mislead 
the  jury.  By  the  other  instructions  the  jury  were  fully  in- 
structed as  to  the  circumstances  under  which  the  act  of 
plaintiff  in  error  would  be  justifiable,  and  they  were  ex- 
pressly instructed  to  regard  the  instructions  as  a  series. 

It  is  also  contended  that  the  case  of  plaintiff  in  error 
was  imdoubtedly  prejudiced  by  the  manner  in  which  coun- 
sel for  defendant  in  error  presented  her  case  to  the  jury. 
Numerous  excerpts  from  the  argument  of  counsel  are 
copied  in  the  brief  of  plaintiff  in  error  as  being  particu- 
larly improper  and  objectionable.  These  quotations  consist 
mainly  of  impassioned  and  earnest  appeals  to  the  jury  to 
consider  what  the  life  of  the  husband  and  father  would 
have  been  worth  to  his  wife  and  child  had  he  not  been 
killed  by  plaintiff  in  error.  These  circumstances  were  cal- 
culated to  appeal  to  the  sympathy  of  the  jury,  but  they 
were  facts  in  the  case  and  we  see  no  impropriety  in  calling 
attention  to  them  in  the  argument.  We  do  not  think  the 
privilege  of  counsel  was  abused  to  the  prejudice  of  plaintiff 
in  error. 

Other  assignments  of  error  are  urged,  but  we  perceive 
no  error  aside  from  that  pointed  out  and  we  do  not  deem  it 
necessary  to  enter  into  a  discussion  of  all  the  points  that 
have  been  raised. 

For  the  errors  indicated  the  judgments  of  the  Appellate 
and  circuit  courts  are  reversed  and  the  cause  is  remanded 
to  the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 

ViCKERS  and  Farmer,  JJ.,  dissenting: 

Conceding  the  existence  of  errors  pointed  out  in  the 
foregoing  opinion,  none  of  them,  in  our  opinion,  are  suffi- 
cient to  justify  a  reversal  of  the  judgment.  The  case  has 
already  been  twice  tried  in  the  circuit  court  with  the  same 
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result.  The  judgment  rendered  upon  the  last  verdict  has 
been  affirmed  by  the  Appellate  Court.  The  judgment  is 
now  reversed  and  the  cause  is  sent  back  to  the  trial  court 
for  a  third  trial.  This  is  a  hardship  that  ought  not  to  be 
imposed  upon  litigants  where  it  can  be  avoided  without  ap- 
proving a  record  containing  substantial  error.  The  ruling 
of  the  court  in  regard  to  the  evidence  of  the  witness  Drake 
was  correct  in  every  respect.  After  a  statement  had  been 
cunningly  drawn  from  him  by  the  attorneys  which  was  in- 
admissible because  based  upon  hearsay  statements,  the  court 
immediately  excluded  the  evidence,  and,  following  this  rul- 
ing, in  the  presence  of  the  jury,  with  an  instruction,  ad- 
vised the  jury  that  all  evidence  that  was  stricken  out  should 
not  be  considered.  This  circumstance  is  given  prominence  • 
in  the  majority  opinion,  and  it  is,  in  effect,  held  that  the 
striking  out  of  incompetent  evidence  and  instructing  the 
jury  to  disregard  it  will  not  cure  the  error  in  the  admission 
of  incompetent  testimony.  If  such  is  to  become  the  estal>- 
lished  practice  it  will  be  difficult  to  ever  obtain  a  judgment 
that  may  not  be  set  aside  for  an  error  of  this  character. 
The  conduct  of  the  attorneys  in  pressing  the  inquiry  upon 
the  witness  Drake  when  they  should  have  known  that  he 
could  not  answer  without  basing  his  reply  upon  statements 
made  to  him  by  the  deceased  is  highly  reprehensible  and 
deserves  the  severest  condemnation  of  courts,  but  it  ought 
not  to  be  visited  with  a  reversal  of  a  judgement  in  favor  of 
an  innocent  and  unoffending  client  and  in  spite  of  correct 
rulings  by  the  trial  court.  The  other  errors  pointed  out  in 
the  majority  opinion  are  equally  unmeritorious. 

In  our  opinion  the  judgment  of  the  Appellate  Court 
should  be  affirmed. 
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Cornelius  J.  McAuuffe,  Plaintiff  in  Error,  vs.  Wiluam 
h.,  O'CoNNELL,  County  Treasurer,  et  al.  Defendants  in 
Error. 

Opinion  filed  February  20,  igis — Rehearing  denied  April  I2,  1913. 

1.  Constitutional  law — section  10  of  article  10  of  constitu- 
tion does  not  apply  to  salaries  of  county  civil  service  commission- 
ers. Section  10  of  article  10  of  the  constitution,  authorizing  the 
county  board,  except  as  provided  in  section  9,  to  fix  the  compensa- 
tion of  county  officers,  applies  only  to  the  compensation  of  officers 
elected  under  the  provisions  of  the  constitution  and  not  to  officers 
thereafter  created  by  the  legislature,  and  said  section  does  not, 
therefore,  apply  to  county  civil  service  commissioners,  and  it  is 
within  the  power  of  the  legislature  to  fix  their  compensation. 

2.  Same — whether  whole  act  is  void  because  amendment  was 
not  printed  depends  upon  character  of  the  amendment.  Whether 
the  failure  of  the  journal  to  show  that  a  certain  amendment  was 
printed  renders  the  whole  act  or  merely  the  amendment  void,  de- 
pends upon  the  question  whether  the  amendment  is  so  blended  with 
the  remainder  of  the  bill  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  bill  without  the  amendment. 

3.  Same — County  Civil  Service  act  of  ipii  is  unconstitutional. 
Failure  of  the  journal  of  either  house  to  show  that  the  conference 
committee  amendments  to  section  11  of  the  County  Civil  Service 
act  of  191 1  (Laws  of  191 1,  p.  199,)  were  ever  printed  renders  the 
entire  act  void,  as  said  section  11  is  so  inseparably  connected  with 
the  remainder  of  the  act  and  the  amendments  thereof  are  so  ma- 
terial that  it  cannot  be  presumed  the  legislature  would  have  passed 
the  bill  without  said  section,  or  with  such  section  but  without  the 
amendments.     (Neiberger  v.  McCullough,  253  111.  312,  followed.) 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  William  E.  Dever,  Judge,  presiding. 

Edgar  L.  Masters,  for  plaintiflf  in  error. 

Francis  S.  Wilson,  County  Attorney,  and  William 
F.  Struckmann,  for  certain  defendants  in  error. 

LeBosky  &  Plumb,  and  Gustavus  J.  Tatge,  for  de- 
fendants in  error  Frederick  C.  Greer  and  Gustavus  J.  Tatge, 
civil  service  commissioners. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  bill  filed  in  the  superior  court  of  Cook  county 
by  Cornelius  J.  McAuliflEe  against  the  county  treasurer, 
county  clerk  and  three  persons  acting  as  civil  service  com- 
missioners of  said  county,  to  enjoin  the  payment  of  sala- 
ries of  said  county  civil  service  commissioners  and  their 
assistants  and  the  payment  of  moneys  for  the  maintenance 
of  the  office  of  said  commissioners,  on  the  ground  that  the 
Civil  Service  act  in  force  July  i,  191 1,  (Laws  of  191 1, 
p.  199,)  is  unconstitutional.  Defendants  in  error  filed  an- 
swers, alleging,  first,  that  the  law  is  not  unconstitutional ; 
and  second,  that  even  though  said  law  is  unconstitutional, 
nevertheless  said  civil  service  commissioners  were  legally 
appointed  under  a  former  law  whose  constitutionality  is 
not  questioned.  A  general  replication  was  filed  and  hear- 
ing had  before  the  court.  The  chancellor  held  the  law  con- 
stitutional and  dismissed  the  bill  for  want  of  equity.  This 
writ  of  error  was  then  sued  out. 

The  first  question  insisted  upon  by  defendants  in  error 
in  this  court  is,  that  it  is  unnecessary  to  decide  as  to  the 
validity  of  said  Civil  Service  act;  that  even  though  this 
law  is  unconstitutional,  the  coimty  board  had  the  right  to 
appoint  said  commissioners  under  a  former  Civil  Service 
act.  (Kurd's  Stat.  191 1,  sec.  61,  p.  633.)  It  appears  that 
the  commissioners'  salaries  under  the  act  the  constitution- 
ality of  which  is  questioned,  are  larger  than  under  the 
earlier  act.  Counsel  for  defendants  in  error,  however,  con- 
tend that  the  fixing  of  the  amount  of  salary  in  either  of 
these  acts  must  be  held  as  mere  surplusage,  as  the  coimty 
board,  under  section  10  of  article  10  of  the  constitution  of 
1870,  is  charged  with  the  sole  responsibility  of  fixing  the 
compensation  of  all  county  officers,  except  as  provided  in 
section  9  of  said  article ;  that  this  section  was  so  construed 
by  this  court  in  Wulff  v.  Aldrich,  124  111.  591.  The  deci- 
sion in  the  case  just  referred  to,  in  our  judgment,  does  not 
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apply  to  these  civil  service  commissioners.  In  that  opinion 
the  court  was  referring  to  elective  officers  created  by  the 
constitution.  In  construing  section  1 1  of  the  same  article, 
we  held  in  Union  County  v.  Patton,  63  111.  458,  that  the 
words  "compensation  herein  provided**  had  reference  only 
to  elective  officers  mentioned  in  said  section  10.  Reading 
section  10  in  connection  with  the  remainder  of  the  consti- 
tution, it  is  quite  evident  that  in  said  section  the  consti- 
tutional convention  was  referring  to  the  compensation  of 
officers  elected  under  the  provisions  of  the  constitution  and 
not  to  officers  thereafter  created  by  the  legislature.  This 
court  has  held,  in  construing  said  section  10,  that  it  did 
not  refer  to  "an  office  created  by  the  legislature."  (Peo- 
pie  V.  Chetlain,  219  111.  248.)  County  civil  service  com- 
missioners were  not  known  to  the  law  at  the  time  the 
constitution  of  1870  was  adopted.  The  conclusion  neces- 
sarily follows  that  the  legislature  has  the  power  of  fixing 
their  salaries.  A  consideration  of  the  constitutionality  of 
said  Civil  Service  act  of  191 1  is  therefore  necessary  to  the 
decision  of  this  case.  What  is  here  said  does  not  in  any 
way  refer  to  the  power  of  the  coimty  board  to  fix  the  com- 
pensation of  the  deputies  or  assistants  of  elective  officers 
created  by  the  constitution. 

The  constitutionality  of  said  act  is  questioned  on  the 
ground  that  the  act,  with  all  of  its  amendments,  was  not 
printed  in  both  houses  before  its  passage,  as  the  constitu- 
tion requires,  under  the  ruling  of  this  court  in  Neiberger 
V.  McCullough,  253  111.  312.  It  appears  from  the  house 
journal  introduced  in  the  trial  court  that  the  original  bill, 
which  after  amendment  became  said  Civil  Service  law,  was 
first  introduced  in  the  house,  there  "read  by  title,  ordered 
printed"  and  referred  to  a  committee,  reported  back  from 
the  committee,  read  the  first  time  and  on  second  reading 
many  amendments  were  offered,  the  journal  as  to  most,  if 
not  all,  of  such  amendments  reading  to  this  effect :   amend 
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said  bill  on  a  certain  page  "of  the  printed  bill"  by  striking 
out  or  adding  words,  as  the  case  might  be;  that  thereafter 
the  amendments  were  ordered  printed  and  the  bill  engrossed 
for  a  third  reading.  Later  the  journal  shows  that  said 
bill  "having  been  engrossed  and  all  amendments  adopted 
thereto  having  been  printed,"  was  taken  up,  read  at  large 
a  third  time,  passed  and  then  sent  to  the  senate.  The  jour- 
nal of  the  senate,  which  was  introduced,  shows  that  on  the 
reception  of  this  house  bill  as  amended  it  was  taken  up, 
read  at  large,  "ordered  printed"  and  referred  to  its  proper 
committee;  that  after  being  reported  from  the  committee 
it  was  ordered  "printed  with  the  amendments."  The  jour- 
nal of  the  senate  further  shows  that  the  bill  as  amended, 
"having  been  printed,"  was  read  at  large  the  third  time 
and  passed.  The  journals  of  the  house  and  senate  show 
that  the  house  refused  to  concur  in  the  amendments  pro- 
posed by  the  senate,  and  a  conference  committee  was  ap- 
pointed, composed  of  three  members  from  each  house,  which 
reported  to  the  respective  houses,  recommending  that  the 
house  concur  with  the  senate  in  eighteen  of  the  twenty 
senate  amendments,  and  it  further  recommended  that  the 
senate  recede  from  its  amendment  No.  20  and  modify  its 
amendment  No.  18.  These  recommendations  of  the  con- 
ference committee  were  approved  by  an  aye  and  nay  vote 
of  each  house,  but  the  journals  of  both  houses  fail  to  show 
that  the  amendments  proposed  by  said  conference  commit- 
tee were  ever  printed,  or  ordered  to  be  printed,  in  either 
house. 

The  requirements  of  the  constitution  as  to  printing  bills 
and  amendments  and  showing  the  same  in  the  journals  of 
the  house  or  senate  have  been  considered  at  length  in  Nei- 
berger  v.  McCuUough,  supra.  The  failiu-e  of  the  journal 
to  show  that  any  amendment  was  printed,  necessarily,  un- 
der the  holding  in  the  Neiberger  case,  supra,  renders  that 
amendment  void.     Whether  it  renders  void  the  entire  bill 
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and  all  other  amendments  will  depend  upon  whether  the 
amendment  that  was  not  printed  is  so  blended  with  and 
a  part  of  the  rest  of  the  bill  that  it  cannot  be  presumed 
the  legislature  would  have  passed  the  remainder  of  the  bill 
without  such  amendment.  People  v.  Olsen,  222  111.  117, 
and  cases  cited ;  Briggs  v.  People,  50  N.  Y.  553. 

Both  of  the  amendments  emtxxiied  in  the  conference 
committee  report,  neither  of  which  was  printed,  attempted 
to  amend  section  11  of  the  act  in  question.  That  section 
as  it  passed  the  senate,  as  amended  before  the  conference 
committee  was  appointed,  reads  as  follows: 

"Sec.  II.  Exemptions  from  the  classified  service. — ^The 
following  offices  and  places  of  employment,  in  so  far  as 
there  are  or  may  be  in  such  counties,  shall  not  be  included 
within  the  classified  civil  service,  namely :  All  elective  of- 
ficers; all  officers  whose  appointment  is  provided  for  by 
the  constitution;  judges  and  officers  appointed  by  judges 
of  any  court;  the  county  attorney  and  assistant  county  at- 
torneys; the  superintendent  of  public  service;  judges  and 
clerks  of  elections;  one  assistant  sheriflF,  a  chief  deputy 
and  a  confidential  clerk  or  private  secretary,  and  all  attor- 
neys employed  by  him  for  each  elective  official;  all  as- 
sistant State's  attorneys  in  the  State's  attorney's  office  and 
the  attorney  for  the  civil  service  commission,  [here  are 
enumerated  other  officials:]  Provided,  however,  that  of- 
ficers and  employees  of  any  election  commission  in  sudi 
county  shall  be  included  in  said  classified  civil  service :  Pro- 
znded,  further,  however,  that  any  position  or  office  in  this 
section  mentioned  which  is  now  under  civil  service  shall  re- 
main in  and  be  included  in  the  classified  civil  service." 

This  last  proviso  was  amendment  No.  20  of  the  senate, 
from  which  the  conference  committee  recommended  that 
the  senate  recede  and  in  place  of  that  proviso  recommended 
inserting  the  following :  ''Provided,  however,  that  any  per- 
son or  persons  now  holding  any  office  or  position,  which 
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office  or  position  is  now  in  the  classified  civil  service,  shall 
not  be  affected  by  the  exemptions  herein  provided  for,  but 
shall  remain  and  be  included  in  the  classified  civil  ser- 
vice." This  proviso,  as  a  part  of  the  conference  report, 
was  adopted,  but  the  journals  of  both  houses  fail  to  show 
that  it  was  ever  printed.  The  conference  committee  fur- 
ther recommended  that  the  word  "him"  in  the  said  above 
section,  after  the  words  "all  attorneys  employed  by,"  be 
stricken  out,  and  that  the  word  "jailer"  be  inserted  in  said 
section  before  the  words  "one  assistant  sheriff,  a  chief  dep- 
uty," etc.  This  recommendation  of  the  conference  com- 
mittee was  adopted  by  both  houses,  but  neither  journal 
shows  that  these  amendments  were  ever  printed. 

Counsel  for  defendants  in  error  argUe  that  the  amend- 
ments in  the  conference  report  are  so  separate  and  distinct 
from  the  rest  of  section  1 1  that  they  could  be  stricken  out 
and  the  remainder  of  the  section  be  so  complete  in  itself 
and  capable  of  execution,  in  accordance  with  the  apparent 
legislative  intent,  that  such  remainder  could  be  sustained  as 
constitutional.  They  argue,  further,  if  the  court  should 
hold  that  the  amendments  not  printed  were  so  blended  with 
section  ii  as  to  invalidate  the  entire  section,  that  said  sec- 
tion is  so  independent  of  and  separate  from  the  rest  of  the 
act  that  it  could  be  held  invalid  and  rejected  and  the  resi- 
due of  the  act  be  held  constitutional.  We  cannot  agree 
with  counsel  on  either  of  these  points.  Section  ii,  as  it 
read  both  before  and  after  it  was  amended,  is  such  a  part 
of  the  entire  act, — so  connected  with  and  dependent  upon 
the  residue  of  the  act, — ^that  we  find  it  impossible  to  reach 
the  conclusion  that  the  legislature  would  have  enacted  said 
law  without  said  section  ii.  The  proviso  added  by  the  con- 
ference committee  amendment  is  a  very  vital  and  essential 
part  of  section  ii.  It  is  so  related  to  and  connected  with 
the  meaning  and  purpose  of  said  section,  as  well  as  with 
the  entire  act,  as  to  warrant  the  belief  that  the  legislature 
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intended  it  as  a  necessary  part  of  said  section  and  would 
not  have  passed  said  section  or  act  without  this  proviso  as 
a  part  thereof.  The  proviso  is  not  so  separate  and  distinct 
from  the  residue  of  the  section,  and  of  the  entire  act,  that 
it  can  be  stricken  out,  leaving  that  which  remains  so  com- 
plete in  itself  that  it  can  be  executed  in  accordance  with 
the  legislative  intent,  wholly  independent  of  the  rejected 
part.  If  the  amendments  found  in  the  conference  commit- 
tee's report  were  not  constitutionally  passed,  section  1 1  and 
the  entire  act  must  fall  with  them. 

The  writer  of  this  opinion  did  not  agree  with  the  con- 
clusions reached  in  Neiberger  v.  McCullotigh,  supra,  when 
that  case  was  decided,  and  stated  his  views  at  length  in  a 
dissenting  opinion.  However  strongly  he  may  have  dis- 
agreed with  the  construction  then  placed  upon  certain  pro- 
visions of  the  constitution,  the  rules  as  to  the  passage  of 
laws  by  the  legislature  as  there  laid  down  have  since  been 
followed  by  this  court  and  have  now  become  the  settled  law 
of  this  State.  That  case,  on  its  facts  and  the  law  applicable 
thereto,  cannot  be  distinguished  from  the  one  now  under 
consideration.  Under  its  reasoning,  the  failure  to  print  in 
the  journal  of  either  house  the  amendments  recommended 
by  the  conference  committee  compels  us  to  hold  that  the 
law  here  in  question  was  not  enacted  in  accordance  with  the 
constitutional  requirements.  The  trial  court  erred  in  dis- 
missing the  bill  for  want  of  equity. 

The  decree  of  the  superior  court  is  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  a 
decree  in  accordance  with  the  views  herein  expressed. 
Reversed  and  remanded,  with  directions. 
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The  People  ex  reL  Louis  FitzHenry,  Appellant,  vs.  The 
Union  Gas  and  Electric  Company,  Appellee. 

Announced  orally  April  p,  ipij. 

1.  Practice— ^^c/ion  8i  of  Practice  act  construed.  Section  8i 
of  the  Practice  act  of  1907,  requiring  an  appellant  or  plaintiff  in 
error  who  desires  to  take  up  a  portion,  only,  of  the  record,  to  serve 
notice  upon  the  opposite  party  of  the  time  and  place  where  the 
praecipe  for  the  record  will  be  filed,  together  with  a  copy  of  the 
precipe,  is  mandatory,  in  the  sense  that  the  notice  must  be  given 
to  enable  the  opposite  party  to  file  a  precipe  for  additional  parts  of 
the  record  if  he  so  desires;  but  the  giving  of  the  notice  is  not  an 
indispensable  prerequisite  to  the  right  to  have  the  record  reviewed. 

2.  Same — what  should  be  shown  by  appellee  where  appellant 
does  not  give  notice  of  filing  of  prtecipc.  If  the  appellant  fails  to 
give  the  statutory  notice  of  his  intention  to  file  a  praecipe  for  por- 
tions of  the  record  which  he  desires  reviewed,  the  appellee  should 
show,  by  affidavit  or  otherwise,  that  the  record  as  called  for  by 
appellant's  prtBcipe  is  not  sufficient  to  present  the  errors  assigned 
or  that  additional  portions  are  needed  as  a  basis  for  assigning 
cross-errors,  in  which  case  the  Supreme  Court  will  make  such 
order  for  an  additional  record,  and  the  cost  thereof,  as  is  reason- 
able and  just  under  the  circumstances ;  but  the  failure  to  give  the  • 
notice  is  not  ground  for  dismissing  the  appeal. 

• 

Motion  to  dismiss  appeal. 

P.  J.  LucEY,  Attorney  General,  A.  W.  PeaslEy,  City 
Attorney,  Thomas  E.  Dempcy,  Louis  FitzHenry,  and 
Lester  H.  Martin,  for  appellant. 

L11.LARD  &  W11.UAMS,  and  Sigmund  Livingston,  for 
appellee. 

Mr.  Justice  Vickers  announced  the  decision  of  the 
court: 

Appellee  has  made  its  motion  to  dismiss  the  appeal  on 
the  gjound  that  appellant  failed  to  give  five  days'  notice  of 
the  time  when  and  the  place  where  he  would  file  his  prcecipe 
for  a  record,  together  with  a  copy  of  said  prcecipe,  as  is  re- 
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quired  by  section  8i  of  the  Practice  act  of  1907.  (Kurd's 
Stat.  191 1,  p.  1780.)  Appellee  insists  that  the  statute  re- 
quiring notice  of  the  filing  of  the  prcecipe  for  an  appeal 
must  be  complied  with,  and  that  a  failure  to  do  so  will 
justify  the  dismissal  of  the  appeal. 

That  portion  of  the  Practice  act  which  is  the  basis  of 
the  present  motion  is  as  follows:  **When  a  party  to  any 
judgment  in  any  cause  of  a  civil  nature  shall  desire  to 
prosecute  a  writ  of  error  or  take  an  appeal  from  such  judg- 
ment, he  shall  serve  upon  the  opposite  party,  or  his  attor- 
ney, five  days*  notice  of  the  time  when  and  place  where  he 
will  file  his  praecipe  for  a  record  in  such  cause,  together 
with  a  copy  of  such  prcecipe,  and  shall  file  with  the  clerk 
of  the  court  to  which  said  writ  of  error  shall  be  directed, 
or  from  which  said  appeal  shall  be  taken,  a  prcecipe  specify- 
ing such  parts  of  the  record  only  as  shall  be  necessary  to 
fairly  present  the  errors  which  he  shall  assign,  requesting 
said  clerk  to  certify  the  same  to  the  court  of  appeals;  and, 
if  the  opposite  party  shall  desire  additional  parts  of  the 
record  certified  upon  which  to  assign  cross-errors  or  to 
make  more  complete  the  record  upon  which  the  appellant 
or  plaintiff  in  error  will  assign  errors,  he  shall  file  an  ad- 
ditional praecipe  requesting  the  clerk  of  said  court  to  cer- 
tify such  additional  parts  of  the  record  as  he  shall  deem 
necessary  or  desirable;  and,  if  either  party  shall  have  cer- 
tified parts  of  the  record  unnecessary  or  irrelevant  to  a  fair 
consideration  of  the  errors  and  cross-errors  assigned  upon 
the  record  of  the  trial  court,  the  Supreme  or  Appellate 
Court  shall  tax  the  cost  thereby  unnecessarily  occasioned 
against  the  party  wrongfully  having  such  unnecessary  or 
irrelevant  parts  of  the  record  certified  to  the  court  of  ap- 
l>eal;  and,  hereafter,  if  any  of  the  record  contained  in  the 
bill  of  exceptions,  certificate  of  evidence  or  report  of  trial, 
shall  be  unnecessary  or  irrelevant  to  a  consideration  of  the 
errors  and  cross-errors  assigned  in  the  court  of  appeals,  the 
record  shall  not  be  deemed  defective  or  insufficient  on  ac- 


Digitized  by  VjOOQ IC 


Ifrfl/ll]         The  People  v.  Union  Gas  Co.  195 

count  of  a  failure  to  have  the  same  embraced  as  a  part  of 
such  bill  of  exceptions,  certificate  of  evidence  or  report  of 
trial,  but  omissions  from  the  bill  of  exceptions,  certificate 
of  evidence  or  report  of  trial  shall  be  indicated  by  nota- 
tions within  brackets:  Provided,  that  if  it  shall  appear  to 
the  Supreme  or  Appellate  Court  that  the  record  in  any  cause 
is  incomplete  or  insufficient  upon  which  to  fairly  consider 
and  pass  upon  the  errors  or  cross-errors  assigned,  such 
court  shall  order  the  clerk  of  the  trial  court  to  certify  such 
additional  parts  of  the  record  as  it  shall  deem  necessary, 
and  such  court  shall  make  such  order  as  to  the  costs  result- 
ing therefrom  as  it  shall  deem  just.  Such  bill  of  exceptions 
may  be  prepared  by  any  competent  reporter." 

We  agree  with  appellee  that  the  statute  imposes  a  duty 
on  parties  intending  to  take  an  appeal  or  prosecute  a  writ 
of  error  to  give  the  required  notice,  but  we  do  not  agree 
that  the  giving  of  such  notice  is  an  indispensable  prerequi- 
site to  the  right  to  have  the  record  reviewed.  The  object 
of  the  legislature  is  clearly  expressed  in  the  statute  above 
quoted.  It  was  intended  to  give  the  appellee  or  defendant 
in  error  information  as  to  the  particular  portions  of  the 
record  that  the  appellant  or  plaintiff  in  error  intended  to 
bring  up,  in  order  that  appellee  or  defendant  in  error  might, 
if  he  saw  proper,  file  an  additional  praecipe  for  any  other 
portions  of  the  record  that  he  might  deem  necessary  to  a 
full  presentation  of  the  errors  assigned  by  appellant  or  as  a 
basis  for  any  cross-errors  that  he  might  desire  to  assign. 
If  appellant  brings  up  the  entire  record  the  failure  to  give 
notice  can  work  no  injury  to  appellee,  and  this  court  has 
held  that  where  the  complete  record  is  brought  up,  the  fail- 
ure to  give  the  notice  is  a  matter  of  no  serious  importance. 
Where  the  appellant  or  plaintiff  in  error  fails  to  give  the 
notice  and  files  a  prcecipe  for  only  certain  parts  of  the  rec- 
ord less  than  the  whole,  the  statute  should  be  complied 
with;  but  in  such  case  appellee  should  show,  by  affidavit  or 
otherwise,  that  the  record  as  called  for  by  the  appellant's 
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prcccipe  is  insufficient  to  properly  present  the  errors  assigfned, 
or  that  some  additional  portion  of  the  record  is  necessary 
to  enable  the  appellee  to  assign  cross-errors.  Appellee  in 
the  case  before  the  court  has  made  no  such  showing.  It 
is  not  claimed  that  the  portions  of  the  record  not  brought 
ifp  are  necessary  to  a  proper  disposition  of  all  questions 
that  are  raised  by  the  assignment  of  errors,  nor  is  it  shown 
that  appellee  desires  any  additional  parts  of  the  record  as 
a  basis  for  the  assignment  of  cross-errors.  In  this  situa- 
tion, if  the  appeal  were  dismissed  it  would  be  simply  as  a 
penalty  imposed  for  a  failure  to  comply  with  the  statute, 
and  would  result  in  requiring  the  appellant  to  re-trace  his 
steps  and  bring  the  case  up  by  writ  of  error  after  the  notice 
was  given.  Such  a  construction  would  result  in  a  delay 
and  the  imposition  of  additional  costs  without  any  cor- 
responding benefit  to  the  appellee.  If  it  were  shown  that 
any  other  portions  of  the  record  in  this  case  were  neces- 
sary for  any  purpose,  the  court  would  make  an  order  in 
accordance  with  the  proviso  of  the  statute  above  set  out, 
requiring  the  clerk  of  the  trial  court  to  certify  such  addi- 
tional parts  of  the  record  as  were  necessary,  and  would 
make  such  order  in  relation  to  the  cost  of  procuring  the 
same  as  was  reasonable  and  just  imder  the  circumstances, 
or  if  appellee  had  brought  up  such  additional  record  and 
asked  leave  to  file  it,  together  with  the  showing  that  it  was 
necessary,  it  would  be  proper  to  allow  such  additional  rec- 
ord, when  properly  certified,  to  be  filed,  and,  if  it  were 
found  that  the  filing  of  the  same  was  necessary,  to  make 
such  order  in  relation  to  the  cost  of  procuring  the  same  as 
was  just  and  equitable  under  the  circumstances. 

The  failure  to  give  the  notice  is  no  ground  for  the  dis- 
missal of  the  appeal,  and  appellee's  motion  will  be  overruled. 

Motion  overruled.  . 
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Oi^AVEs  Hagenson,  Appellant,  vs.  Hogan  Hagenson  et  al. 

Appellees. 

Opinion  filed  April  ig,  ipij. 

1.  Mariuage — a  marriage  contract  requires  consent  of  two  per- 
sons of  sound  mind.  A  marriage  contract  requires  the  mutual  con- 
sent of  two  persons  of  sound  mind,  and  if  at  the  time  a  marriage 
ceremony  is  performed  one  of  the  parties  is  mentally  incapable  of 
giving  intelligent  consent  to  what  is  done,  with  an  understanding 
of  the  obligations  assumed,  the  solemnization  is  a  mere  idle  cere- 
mony, conferring  no  rights  and  leaving  the  status  of  each  party 
unchanged. 

2.  Same — question  of  competency  to  contract  marriage  depends 
upon  the  particular  facts.  While  the  same  mental  strength  that  is 
necessary  to  the  transaction  of  business  and  to  competing  with  an 
antagonist  may  not  be  necessary  to  enable  a  party  to  contract  a 
marriage,  yet  he  must  be  capable  of  entering  understandingly  into 
the  marriage  relation;  but  each  case  must  be  judged  by  its  own 
peculiar  facts. 

3.  Same — what  does  not  necessarily  show  that  man  was  men- 
tally incompetent  to  contract  marriage.  The  fact  that  a  man  has 
been  suffering  from  cerebral  abscess  and  that  his  memory  has  been 
affected  to  some  extent  does  not  necessarily  show  that  he  was  men- 
tally incompetent  to  contract  a  marriage,  even  though  he  developed 
symptoms  of  paresis  a  few  days  after  the  marriage  and  died  about 
a  week  later  from  the  bursting  of  a  blood  vessel  in  the  brain. 

Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Marcus  Kavanagh,  Judge,  presiding. 

Ray  &  Pease,  for  appellant. 

Ernest  Saunders,  for  appellee  Louise  Hagenson. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  amended  bill  of  Olaves  Hagenson,  the  appellant,  and 
Carl  Hagenson  and  Hanna  Gangestad,  filed  in  the  superior 
court  of  Cook  county,  alleged  that  Helmer  A.  Hagenson 
died  intestate  on  August  18,  191 1,  seized  of  premises  de- 
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scribed  in  the  bill,  without  descendants,  and  leaving  com- 
plainants and  Hogan  Hagenson,  Hogan  Froiland,  Bertha 
Nilsen  and  Klara  Eniilie  Amundsen,  four  of  the  defend- 
ants, his  next  of  kin  and  heirs-at-law.  The  trustee  in  a 
trust  deed,  the  party  secured  thereby  and  Louise  Hagen- 
son were  also  made  defendants,  and  the  bill  charged  that 
on  August  8,  191 1,  a  marriage  ceremony  was  performed 
between  Helmer  A.  Hagenson  and  Louise  Hagenson,  (who 
was  then  Louise  Henderson,)  but  at  that  time  Helmer  A. 
Hagenson  was  mentally  incapable  of  contracting  a  valid 
marriage ;  that  the  performance  of  the  ceremony  was  pro- 
cured by  fraud  of  Louise  Hagenson,  and  that  the  marriage 
was  never  consummated.  The  prayer  was  that  the  mar- 
riage be  declared  null  and  void  and  the  premises  partitioned. 
The  defendants,  except  the  trustee,  the  party  secured  and 
Louise  Hagenson,  were  defaulted.  The  lien  of  the  trust 
deed  was  alleged  by  answer,  and  Louise  Hagenson  denied 
that  Helmer  A.  Hagenson  was  mentally  incapable  of  con- 
tracting a  valid  marriage  or  that  the  marriage  was  procured 
by  her  fraud.  Replications  having  been  filed  the  evidence 
was  heard  by  the  chancellor,  who  found  that  Helmer  A. 
Hagenson  was  of  sound  mind  and  competent  to  enter  into 
the  marriage  contract ;  that  the  marriage  was  not  procured 
by  fraud  nor  undue  influence  but  that  it  was  never  consum- 
mated by  cohabitation.  The  decree  ordered  partition  of 
the  premises  according  to  the  rights  and  interests  of  the  pai:- 
ties  as  found  by  the  cnancellor,  and  an  appeal  having  been 
granted  to  the  complainants,  jointly  and  severally,  it  was 
perfected  by  Olaves  Hagenson,  alone. 

A  marriage  contract  will  be  invalidated  by  the  want  of 
consent  of  capable  persons.  It  requires  the  mutual  consent 
of  two  persons  of  sound  mind,  and  if  at  the  time  a  marriage 
ceremony  is  performed  one  of  the  parties  is  mentally  in- 
capable of  giving  an  intelligent  consent  to  what  is  done, 
with  an  understanding  of  the  obligations  assumed,  the  sol- 
emnization is  a  mere  idle  ceremony,  conferring  no  right 
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and  leaving  the  status  of  each  party  unchanged.  (2  Nel- 
son on  Separation  agd  Divorce,  sec.  650;  Schouler  on 
Domestic  Relations, — 3d  ed. — sec.  18.)  Perhaps  the  same 
degree  of  mental  strength  is  not  required  as  is  essential  in 
the  transaction  of  business,  involving  the  exercise  of  judg- 
ment, reason  and  experience  sufficient  to  enaWe  the  party 
to  compete  with  an  antagonist  designing  to  obtain  an  ad- 
vantage and  to  protect  his  own  interests,  yet  he  must  be 
capable  of  entering  understandingly  into  the  relation  of 
marriage.  There  is  no  clear  dividing  line  between  compe- 
tency and  incompetency  and  each  case  must  be  judged  by 
its  own  peculiar  facts.  In  this  case  Helmer  A.  Hagenson 
was  about  forty-five  years  old  at  the  time  of  the  marriage, 
and  had  been  a  captain  for  many  years,  sailing  the  lakes 
each  year  for  six  or  seven  months,  from  April  or  May  to 
November  or  December,  and  staying  in  Chicago  during  the 
winter,  where  he  had  boarded  at  the  same  place  for  four- 
teen years.  He  became  sick  in  May,  191 1,  from  earache  and 
violent  pains  in  the  head,  with  a  high  fever.  He  was  taken 
to  a  hospital  on  May  21,  where  he  was  treated  by  Dr.  Bur- 
ton W.  Mack.  He  was  delirious  and  suffered  great  pain 
and  his  temperature  was  high.  The  doctor  thought  he  had 
typhoid  fever,  but  when  the  trouble  became  local  he  de- 
cided that  there  was  a  cerebral  abscess.  An  opening  was 
made  in  his  skull  back  of  the  ear  and  four  or  five  ounces 
of  pus  came  from  the  cavity.  The  bone  and  surrounding 
parts  were  involved  and  a  considerable  amount  of  bone 
was  removed.  He  gradually  improved  and  left  the  hospital 
about  June  18  and  returned  to  his  boarding  house,  where 
he  remained  imtil  August  9.  During  that  interval  the  ear 
was  always  dischargjing  pus  and  he  was  in  pain,  so  that  it 
was  difficult  for  him  to  hear  or  talk.  He  had  difficulty  in 
understanding  others  and  also  in  calling  things  by  their 
proper  names.  He  and  Louise  Henderson  had  been  be- 
trothed for  many  years  and  had  been  keeping  company  to- 
gether for  ten  years,  going  to  church  and  other  places,    A 
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marriage  had  been  contemplated,  but  it  did  not  take  place 
because  she  wanted  to  learn  dressmaking  and  on  account  of 
sickness  in  her  family.  The  doctor  testified  for  the  com- 
plainants and  was  afterward  recalled  and  questioned  by  the 
chancellor,  and  the  substance  of  his  testimony  was  that  be- 
tween the  time  when  Helmer  A.  Hagenson  was  at  the  hos- 
pital the  first  time  and  his  second  entrance,  on  August  9, 
his  mental  condition  was  good,  except  his  memory.  Al- 
though he  had  improved  after  the  first  operation,  he  was 
still  troubled  with  his  ear  and  the  discharge,  and  the  ques- 
tion of  going  back  to  the  hospital  was  discussed.  After  the 
first  visit  to  the  hospital,  and  before  his  return,  the  doctor 
was  introduced  to  Louise  Henderson  as  his  intended  wife 
and  talked  with  her  about  the  marriage,  and  told  her  she 
ought  to  get  the  opinion  of  someone  else  on  it.  He  said  he 
could  not  see  any  objection  to  the  marriage,  as  he  under- 
stood that  she  had  made  an  agreement  to  marry  Hagenson 
long  before  he  was  taken  sick.  In  pursuance  of  the  advice 
Dr.  Sanger  Brown  was  consulted  on  August  7,  and  he  said  . 
that  Hagenson  had  not  been  getting  the  right  treatment  or 
care,  and  Louise  Henderson  said  if  she  could  take  care  of 
him  and  he  would  improve  she  would  be  willing  to  marry 
him.  The  doctor  said  that  that  would  be  proper;  that  she 
could  get  a  nurse's  uniform,  and  by  that  means  could  stay 
at  the  hospital  at  night  and  take  better  care  of  him  and  give 
the  treatment  he  prescribed.  She  procured  a  marriage  li- 
cense and  a  minister,  and  the  marriage  ceremony  was  per- 
formed in  the  evening  of  August  8  at  the  home  of  her 
aunt,  where  Hagenson  went  with  the  man  with  whom  he 
boarded.  Several  persons  were  present  at  the  wedding  and 
Hagenson  appeared  to  the  minister  and  others  to  be  all 
right.  There  was  some  talk  about  the  operation  he  had  had 
jjjid  he  seemed  to  be  quite  merry  and  happy.  The  cere- 
mony was  performed  in  the  regular  manner,  congratulations 
were  offered  and  Hagenson  seemed  pleased.  There  was  a 
supper,  at  which  he  talked  and  acted  like  anyone  in  his 
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right  mind,  and  nothing  unusual  transpired  during  the  even- 
ing. At  a  rather  late  hour  Hagenson  and  the  man  with 
whom  he  came  went  home  and  his  wife  remained  at  the 
home  of  her  aunt.  The  next  day  Hagenson  was  taken  back 
to  the  hospital  under  the  advice  of  the  doctor,  who  thought 
he  would  get  along  better  there  than  at  his  boarding  house. 
The  wound  required  dressing  and  was  discharging  often, 
but  up  to  that  time  his  physical  condition  was  improving 
and  the  doctor  thought  he  was  going  to  recover.  On  his 
return  to  the  hospital  the  doctor  observed  symptoms  of 
paresis,  and  foimd  that  he  was  not  able  to  carry  on  a  con- 
versation unless  one  watched  him  closely  and  kept  his  atten- 
tion. Dr.  Mack  then  obtained  a  history  of  the  case,  with 
an  admission  that  Hagenson  had  contracted  syphilis  eigh- 
teen or  twenty  years  before,  and  he  determined  that  the 
abscess  was  of  a  syphilitic  nature.  The  second  or  third  day 
the  doctor  gave  him  the  Wasserman  test,  which  is  a  blood 
test  for  syphilis,  and  found  syphilitic  microbes  in  the  blood, 
from  which  the  doctor  concluded  he  could  not  get  well. 
He  died  on  August  i8,  191 1,  of  apoplexy  from  the  bursting 
of  a  blood  vessel  in  the  brain.  He  left  an  estate  of  about 
$3000,  and  the  widow's  interest  in  such  an  estate  would  not 
be  very  enticing  to  an  adventtu'ess,  considering  what  went 
with  the  marriage.  Louise  Hagenson  testified  that  the  doc- 
tor at  the  hospital  had  never  informed  her  of  the  nature  of 
Hagenson's  disease  or  that  he  was  sick  from  a  disease  from 
which  he  would  die  shortly,  and  there  was  evidence  that 
the  marriage  was  not  for  her  benefit  but  for  his,  because 
she  thought  she  could  take  care  of  him  and  help  him.  In 
determining  whether  there  was  mental  incapacity  or  fraud, 
much  necessarily  depended  upon  the  comparative  intelli- 
gence and  credibility  of  the  witnesses,  of  which  we  have 
but  limited  opportunities  to  judge.  The  chancellor,  before 
whom  the  witnesses  appeared  and  who  heard  them  testify, 
came  to  the  conclusion  that  Hagenson  had  sufficient  capac- 
ity to  understand  intelligently  the  marriage  contract  into 


Digitized  by 


Google 


202         Union  T.  &  S.  Bank  v.  Telephone  Co.      [258  III. 

which  he  entered  and  the  obligations  which  it  imposed  upon 
him,  and  we  do  not  find  any  sufficient  reason  for  saying 
that  the  conclusion  was  wrong. 

The  decree  is  affirmed.  Decree  affirmed. 


The  Union  Trust  and  Savings  Bank  of  East  St.  Louis 
et  al.  Appellees,  vs.  The  Kinu)ch  Long  Distance 
TEI.EPHONE  Company  of  Missouri,  Appellant. 

Opinion  Hied  April  ip,  ipis- 

1.  Corporations — what  combinations  and  contracts  are  unlaw- 
ful. Combinations  and  contracts  of  corporations  and  of  individu- 
als having  for  their  object  the  restraint  of  trade,  the  destruction  of 
competition,  the  creation  of  a  monopoly  and  the  raising  of  prices 
are  unlawful,  even  though  they  violate  no  statute. 

2.  Same — rule  that  contracts  in  partial  restraint  of  trade  may 
be  valid  does  not  apply  to  public  service  corporations.  The  ordi- 
nary rule  that  contracts  in  partial  restraint  of  trade  may  be  valid 
under  certain  circumstances  does  not  apply  to  contracts  of  corpo- 
rations engaged  in  a  service  in  which  the  public  is  interested,  and 
whatever  tends  to  prevent  competition  between  them  or  to  create 
a  monopoly  is  unlawful. 

3.  Same — public  service  corporation  cannot  disable  itself  from 
performing  any  of  its  duties.  A  public  service  corporation,  such 
as  a  telephone  company,  owes  a  duty  to  the  public,  and  it  cannot, 
without  the  consent  of  the  State,  disable  itself  from  performing 
any  part  of  the  functions  which  its  charter  authorizes  it  to  per- 
form, and  a.  contract  to  do  so  is  a  violation  of  its  duty  to  the  State 
and  is  void,  as  against  public  policy. 

4.  Same — local  telephone  company  cannot  bind  itself  to  connect 
with  one  long  distance  line,  only.  A  local  telephone  company  can 
not  bind  itself,  by  contract  with  a  long  distance  telephone  com- 
pany, to  give  the  long  distance  business  of  its  patrons  to  such  long 
distance  company,  only;  and  it  is  no  justification  for  such  con- 
tract that  the  local  company  is  not  under  any  express  duty  to  give 
its  patrons  long  distance  service,  or  that  it  cannot  get  connection 
with  any  long  distance  company  without  making  such  a  contract. 

5.  Same — whether  public  interest  mil  be  best  served  by  com- 
petitive or  monopolistic  service  is  a  legislative  question.  It  is  a 
legislative  question  whether  the  public  interest  will  be  best  pro- 
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moted  by  monopolistic  rather  than  competitive  service,  but  in  the 
absence  of  leg^islative  action  a  contract  by  which  a  local  telephone 
company  binds  itself  to  give  the  long  distance  business  of  its  pa- 
trons to  one  long  distance  company,  only,  is  violative  of  public 
right  and  against  the  declared  public  policy  of  the  State.  , 

Appeai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Fayette  county;  the  Hon.  Thomas  M.  Jett,  Judge, 
presiding. 

Reynolds  &  Harlan,  and  Patton  &  Patton,  for  ap- 
pellant. 

W.  B.  Mann,  and  D.  K.  Tone,  (G.  T.  Turner,  W.  A. 
LouDAN,  and  Brown  &  Burnside,  of  counsel,)  for  ap- 
pellees. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

The  Farmers'  and  Merchants'  Bank  of  Vandalia,  as  the 
owner  of  certain  bonds  of  the  Vandalia  Telephone  Com- 
pany, and  the  Union  Trust  and  Savings  Bank  of  East 
St.  Louis,  as  the  trustee  in  a  trust  deed  securing  such  bonds, 
filed  a  bill  to  foreclose  the  trust  deed,  which  was  dated 
June  I,  1907,  and  conveyed  the  telephone  exchange,  switch- 
board, poles,  wires,  instruments,  and  all  property  of  every 
description  of  the  Vandalia  Telephone  Company.  The  Kin- 
loch  Long  Distance  Telephone  Company  of  Missouri  was 
made  a  defendant  upon  the  allegation  that  it  claimed  some 
interest  in  the  premises,  and  it  answered  setting  up  its  in- 
terest. The  cause  was  heard  on  the  bill,  the  separate  an- 
swers of  the  defendants,  replication  and  evidence,  and  a 
decree  of  foreclosure  was  rendered  finding  that  the  Kinloch 
company  had  no  lien  on  or  interest  in  the  property.  The 
Appellate  Court  for  the  Fourth  District  affirmed  the  decree 
and  granted  a  certificate  of  importance  and  appeal  to  the 
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Kinloch  company,  alone.  No  question  is  made  as  to  the 
foreclosure  but  only  as  to  the  validity  and  effect  of  the  con- 
tract hereafter  mentioned  between  the  long  distance  and  the 
telephone  companies,  by  which  names  the  telephone  com- 
panies designated  themselves  and  will  hereafter  be  called. 

The  telephone  company  is  an  Illinois  corporation,  au- 
thorized to  construct,  maintain  and  operate  a  telephone  sys- 
tem and  do  a  general  telephone  business,  and  in  April,  1906, 
was  constructing  and  intending  to  operate  a  telephone  ex- 
change in  the  city  of  Vandalia  and  lines  reaching  other 
places  in  Fayette  county.  The  long  distance  company  is  a 
Missouri  corporation,  authorized  by  its  charter  to  construct, 
own,  operate  and  maintain  local  exchanges  and  long  dis- 
tance telephone  lines  throughout  the  States  of  Missouri  and 
Illinois,  and  also  authorized,  by  having  complied  with  the 
laws  of  this  State,  to  exercise  here  the  rights  and  privileges 
granted  to  foreign  corporations.  These  corporations,  on 
April  27,  1906,  entered  into  a  contract  whereby  the  long 
distance  company  granted  to  the  telephone  company  a  li- 
cense to  attach  cross-arms  to  twelve  poles  of  the  long  dis- 
tance company  in  the  city  of  Vandalia,  and  the  telephone 
company  granted  a  license  to  the  long  distance  company  to 
connect  its  telephone  system  with  that  of  the  telephone  com- 
pany through  its  switchboards,  so  that  there  could  be  an 
interchange  of  business  at  all  times  between  the  parties,  the 
license  thus  granted  to  be  irrevocable  during  the  existence 
of  the  agreement,  and  the  agreement  to  remain  in  force 
during  the  life  of  the  telephone  company's  franchise  to  op- 
erate in  the  city  of  Vandalia  and  during  any  renewals  or 
extensions  thereof.  Other  material  provisions  of  the  con- 
tract are  as  follows : 

''Fourth — No  connection  with  any  other  line  or  lines, 
except  those  actually  owned,  controlled  and  operated  by  the 
telephone  company,  is  contemplated  or  intended  by  the  long 
distance  company  in  this  agreement,  and  no  connection  with 
any  other  line  will  be  given,  or  allowed  to  be  given,  by  the 
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telephone  company  to  the  long  distance  company's  lines,  un- 
der penalty  of  forfeiture  of  the  rights  herein  contained,  un- 
less special  agreement  in  writing  is  entered  into  between  the 
parties  hereto  and  the  third  parties  who  desire  to  connect 
to  the  long  distance  company's  system  through  the  tele- 
phone company's  lines,  in  which  agreement  the  telephone 
company  becomes  responsible  to  the  long  distance  company 
for  every  message  delivered  to  the  long  distance  company's 
lines  by  the  third  parties,  and  makes  said  parties  lines  in 
every  other  respect  a  part  of  its  own  system  and  bound  by 
the  terms  and  conditions  of  this  agreement.  Nothing  in 
this  section,  however,  shall  be  construed  to  prevent  the  long 
distance  company  from  connecting  with  other  companies 
and  exchanges  at  points  outside  of  said  city  of  Vandalia. 

'*Fifth — The  telephone  company  agrees  to  deliver  to  the 
long  distance  company  all  messages  originating  on  its  own 
line  or  exchange  and  which  terminate  at  points  reached  by 
the  long  distance  company  or  its  connecting  lines,  and  the 
long  distance  company  agrees  to  deliver  to  the  telephone 
company  all  messages  it  receives  which  terminate  at  points 
reached  by  the  telephone  company  in  the  county  of  Fayette, 
aforesaid.  If  the  lines  of  the  telephone  company  reach 
points  outside  of  said  county  of  Fayette,  which  points  are 
also  reached  by  other  'independent'  or  'opposition'  lines,  the 
long  distance  company  hereby  agrees  to  distribute  the  busi- 
ness destined  for  such  common  point  as  equally  as  prac- 
ticable between  the  telephone  company  and  such  other  'in- 
dependent' or  'opposition'  line  or  lines,  but  the  long  distance 
company  reserves  the  right  to  transmit  all  business  to  such 
common  point  over  such  line  or  lines  as  will  enable  it  to 
render  the  best  service. 

''Twelfth — The  telephone  company  shall  not  sell  or  lease 
any  of  its  wires  or  exchanges  to  any  telephone  company,  or 
to  any  corporation  or  individual  whatsoever,  so  as  to  im- 
pair the  provisions  of  this  contract,  without  the  consent  of 
the  long  distance  company ;   nor  have  the  right  to  connect 


Digitized  by 


Google 


206        Union  T.  &  S.  Bank  v.  Telephone  Co.      [258 IIL 

or  exchange  business  with  any  company  at  or  for  points 
reached  by  the  long  distance  company  or  its  connecting 
lines ;  nor  have  the  right  to  do  anything  which  will  in  any 
manner  impair  the  obligations  of  this  contract  or  impair 
the  efficiency  of  the  long  distance  business  or  its  connection 
with  the  long  distance  company." 

The  answer  of  the  long  distance  company,  after  setting 
up  this  contract,  alleged  that  it  was  operating  lines  for  long 
distance  telephone  service  reaching  numerous  cities,  towns 
and  villages  of  the  States  of  Illinois,  Missouri,  Kansas,  In- 
diana, Ohio  and  Kentucky ;  that  the  service  of  the  telephone 
company  was  limited  to  the  city  of  Vandalia  and  the  county 
of  Payette ;  that  there  was  no  competition  between  the  two 
companies,  but  the  contract  was  entered  into  to  enable  the 
telephone  company  to  furnish  to  its  subscribers  and  to  the 
public  long  distance  telephone  service;  that  the  parties  to 
the  contract  assumed  a  greater  public  duty  than  cither  could 
have  assumed  without  the  aid  of  the  other,  and  that  they 
have  operated  in  competition  with  the  Bell  telephone  sys- 
tem and  have  furnished  long  distance  telephone  service  at 
reasonable  rates;  that  at  the  time  the  trust  deed  was  exe- 
cuted the  contract  was  in  force,  both  parties  were  carrying 
it  out  and  were  mutually  using  the  property  of  one  another 
in  doing  so,  the  appellees  had  full  knowledge  of  these  facts, 
and  for  that  reason  the  long  distance  company  had  an  in- 
terest in  the  property  which  was  not  subject  to  the  lien 
of  the  trust  deed.  Upon  exception  by  the  appellees  all  the 
allegations  in  the  answer  having  any  reference  to  the  con- 
tract were  stricken  out  as  impertinent. 

It  is  manifest  from  the  terms  of  the  contract  that  its 
object  was  to  restrict  long  distance  telephone  service,  so  far 
as  the  city  of  Vandalia  and  Fayette  county  were  concerned, 
to  the  Kinloch  company.  The  patrons  of  the  telephone 
company  were  deprived  of  the  opportunity  of  communica- 
tion with  persons  in  distant  cities  except  over  the  Kinloch 
lines  though  such  persons  had  telephones  connected  with 
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another  company's  lines  running  to  Vandalia,  and  the  tele- 
phone company  contracted  not  to  give  them  this  opportunity 
so  long  as  it  was  engaged  in  the  telephone  business  in  Van- 
dalia. The  contract  was  adapted  to  secure  a  monopoly  of 
the  business  to  the  Kinloch  company  and  was  entered  into 
for  that  purpose.  By  it  the  telephone  company  deprived 
Itself  of  the  power  to  render  to  the  public  a  part  of  the 
service  which  it  was  organized  to  render.  Combinations 
and  contracts  of  corporations  and  of  individuals  having  for 
their  object  the  restraint  of  trade,  the  destruction  of  com- 
petition, the  creation  of  a  monopoly  and  the  raising  of 
prices  are  unlawful,  even  though  they  violate  no  statute. 
The  contract  is  in  restraint  of  trade  and  commerce,  and  is 
therefore  void  unless  the  circumstances  of  the  particular 
case  exempt  it  from  the  general  rule. 

The  rule  that  at  common  law  contracts  in  general  re- 
straint of  trade  are  illegal  and  void  is  well  settled,  but 
agreements  in  partial  restraint  of  trade,  only,  may  be  good 
under  certain  circumstances  if  reasonable  in  tjieir  nature 
and  made  upon  a  sufficient  consideration.  The  cases  in 
which  such  contracts  in  partial  restraint  of  trade  have  been 
regarded  as  reasonable  have  usually  been  cases  in  which  the 
vendor  of  property  or  business  has  been  restricted  in  its  use 
so  as  not  to  injure  the  vendee,  or  the  vendee  has  been  re- 
stricted so  as  not  to  injure  the  business  of  the  vendor,  or 
a  partner  or  employee  has  been  restrained  from  competi- 
tion with  the  partnership  or  employer  to  the  injury  of  the 
business.  In  all  cases  the  restraint  of  trade  has  been  aux- 
iliary to  the  main  purpose  of  the  contract,  and  has  been  nec- 
essary to  protect  one  party  from  injury  by  the  unfair  use 
of  the  subject  matter  of  the  contract  by  the  other  party. 
(More  v.  Bennett,  140  111.  69;  Oregon  Steam  Navigation 
Co.  V.  Winsor,  20  Wall.  64.)  The  ordinary  rule  that  con- 
tracts in  partial  restraint  of  trade  are  not  invalid  does  not, 
however,  apply  to  corporations  engaged  in  a  public  business 
in  which  all  the  public  are  interested.     Whatever  tends  to 
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prevent  competition  between  them  or  to  create  a  monopoly 
is  unlawful.  (Chicago  Gas  Light  Co,  v.  People  s  Gas  Light 
Co.  121  111.  530;  People  V.  Chicago  Gas  Trust  Co.  130  id. 
268.)  The  business  of  such  corporations  is  public  in  its  na- 
ture, and  is  the  exercise  of  a  franchise  granted  by  the  State, 
not  for  the  private  benefit  of  the  corporation,  only,  but  for 
the  benefit  of  the  public  as  well.  A  corporation  receiving 
such  a  grant  owes  a  duty  to  the  public,  and  it  cannot,  with- 
out the  consent  of  the  State,  disable  itself  from  performing 
any  part  of  the  functions  which  its  charter  authorizes  it  to 
perform.  A  contract  to  do  so  is  a  violation  of  its  duty  to 
the  State  and  is  void,  as  against  public  policy.  Chicago  Gas 
Light  Co.  v.  People's  Gas  Light  Co.  supra;  People  v.  Chi- 
cago Gas  Trust  Co.  supra;  South  Chicago  City  Railway 
Co.  V.  Calumet  Street  Railway  Co.  171  111.  391 ;  Thomas  v. 
West  Jersey  Railroad  Co.  loi  U.  S.  71 ;  Gibbs  v.  Consoli- 
dated Gas  Co.  130  id.  306. 

The  duty  of  the  corporations  to  use  their  franchises  for 
the  public  interest  cannot  be  restrained  by  contract,  and  it 
is  no  justification  for  an  agreement  which  tends  to  prevent 
the  discharge  of  that  duty  that  the  telephone  company  was 
not  under  an  express  duty  to  give  long  distance  telephone 
service  to  the  public.  It  was  a  public  service  corporation 
which  had  the  power,  by  virtue  of  the  franchise  granted  it 
by  the  State,  to  extend  its  lines  when  and  where  the  in- 
terests of  the  public  and  its  own  interest  demanded.  It  is 
argued  that  the  effect  of  the  contract  was  to  create  compe- 
tition and  not  to  destroy  it.  It  is  said  that  the  Bell  system 
had  a  local  exchange  at  Vandalia,  connecting  with  its  long 
distance  lines,  when  the  Vandalia  Telephone  Company  was 
organized,  in  1906,  and  that  the  effect  of  the  contract  with 
the  Kinloch  company  was  to  enable  the  telephone  company 
to  increase  its  service  by  giving  long  distance  connections 
and  to  give  the  public  at  Vandalia  two  local  and  long  dis- 
tance telephone  systems.  It  is  not  the  effect  of  the  contract 
that  there  are  two  long  distance  telephone  lines  in  Vandalia. 
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Without  the  contract  the  telephone  company  would  be  at 
liberty  to  contract  with  both  the  Kinloch  and  Bell  systems 
for  long  distance  connections.  Under  such  contracts  the 
patrons  of  the  telephone  company  could  be  connected  di- 
rectly with  any  telephone  on  either  system,  and  the  patrons 
of  either  system  in  distant  cities  could  be  connected  directly 
with  patrons  of  the  telephone  company.  Such  service,  how- 
ever desirable,  is  now  impossible.  It  will  continue  to  be 
impossible  unless  contracts  can  be  made  with  both  long  dis- 
tance companies.  These  contracts  cannot  be  compelled,  but 
none  of  the  corporations  can  by  any  contract  deprive  them- 
selves of  the  power  to  make  them.  It  may  be  that  the  tele- 
phone company  cannot  be  compelled  to  give  long  distance 
service  or  to  connect  its  exchange  with  any  other  system, 
or,  having  connected  with  one  system,  to  permit  a  connec- 
tion with  another.  It  may  decline  to  undertake  any  service 
which  cannot  be  begun  and  completed  over  its  own  lines.  If 
it  does  undertake  such  service  it  may  select  its  own  lines 
and  it  may  confine  itself  to  one  agent,  but  it  may  not  bind 
itself  to  do  so  and  contract  away  its  right  and  power  to  use 
more  than  one  agency,  and  thus  limit  its  power  to  serve  the 
public  to  that  part  of  the  public  reached  by  the  one  agency. 
The  object  of  telephone  systems  is  to  enable  individuals  to 
talk  to  one  another  at  distances  too  great  for  ordinary  con- 
versation. A  line  connecting  two  cities  with  a  single  in- 
strument at  each  end  would  be  of  comparatively  little  use. 
It  is  the  possibility  of  connection  with  a  large  number  of 
instruments  that  gives  usefulness  to  the  system.  The  use 
of  the  telephone  has  come  to  be  quite  generally  regarded  not 
as  a  luxury  or  convenience  but  a  necessity,  and  it  is  essen- 
tial to  the  greatest  public  convenience  that  all  users,  of  tele- 
phones should  be  able  to  secure,  as  nearly  as  possible,  direct 
connection  with  all  other  users.  This  perfection  of  service 
is  not  now  possible,  but  a  telephone  company  is  avoiding 
the  performance  of  its  duty  to  the  public  when  it  contracts 
to  restrict  its  field  of  operations  to  communications  to  and 
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from  the  patrons  of  one  long  distance  line.  Any  contract 
thus  to  deprive  itself  of  the  power  to  render  to  the  public 
that  service  which  it  was  incorporated  to  give  is  violative 
of  the  public  right.  The  language  used  in  Souih  Chicago 
City  Railway  Co.  v.  Calumet  Street  Railway  Co,  supra,  is 
applicable  here :  **To  say  the  defendant  was  not  bound  to 
extend  its  lines  though  it  might  be  necessary  to  do  so  to 
serve  the  public  convenience  is  one  thing;  but  to  say  that 
it  shall  not  do  so  because  of  the  binding  force  of  its  con- 
tract with  an  individual  or  corporation  is  quite  another  and 
very  different  thing.*' 

If  neither  of  the  long  distance  companies  at  Vandalia 
would  contract  with  the  telephone  company  for  long  dis- 
tance service  without  an  exclusive  clause  in  the  contract, 
the  latter  had  still  the  right  to  construct  its  own  long  dis- 
tance lines  and  the  long  distance  companies  the  right  to  es- 
tablish local  exchanges.  A  general  interchange  of  business 
among  all  the  companies  would  be  more  beneficial  to  the 
public.  While  this  cannot  be  compelled,  it  cannot  be  said 
that  competition  would  be  increased  by  the  combination  of 
two  of  the  systems  through  an  exclusive  contract  for  the 
interchange  of  business.  While  no  statute  has  been  enacted 
declaring  such  exclusive  contracts  criminal  or  giving  a  right 
of  action  to  persons  prejudiced  by  them,  the  courts  have  de- 
clared the  public  policy  of  the  State,  in  accordance  with  the 
common  law,  to  be  opposed  to  such  contracts  which  tend  to 
put  the  power  to  render  public  service  in  the  hands  of  one 
corporation  and  to  take  it  away  from  all  others.  The  leg- 
islature has  the  power  to  change  this  policy.  It  is  a  legis- 
lative question  whether  the  public  interest  will  be  promoted 
by  monopolistic  rather  than  competitive  service.  In  the  ab- 
sence of  legislative  action  the  contract  in  controversy  must 
be  held  to  be  illegal  and  void. 

The  Supreme  Court  of  Missouri  has  held  a  contract  for 
the  exclusive  interchange  of  business  very  similar  to  the 
one  now  imder  consideration  to  be  for  the  purpose  of  com- 
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petition  and  not  of  monopoly.  (Home  Telephone  Co.  v. 
Sarcoxie  Light  and  Telephone  Co,  236  Mo.  114.)  It  was 
so  held  in  Cumberland  Telephone  and  Telegraph  Co.  v. 
State^  100  Miss.  102.  The  opposite  view  is  sustained  by 
the  case  of  United  States  Telephone  Co,  v.  Central  Union 
Telephone  Co.  171  Fed.  Rep.  130;  same  case  on  appeal, 
202  id.  66;  and  to  some  extent  by  State  v.  Cadwallader, 
172  Ind.  619,  and  Central  New  York  Telephone  and  Tele- 
graph Co,  V.  AverUl,  199  N.  Y.  128.  Such  contracts  can 
be  regarded  as  favoring  competition  only  on  the. theory 
that  they  are  necessary  to  enable  a  weaker  competitor  to 
contend  against  one  stronger  and  already  established.  This 
might  be  the  effect  for  a  time,  but  when  by  exclusive  con- 
tracts control  of  territory  had  been  secured,  then  by  new 
contracts  and  combinations  all  competition  could  be  elim- 
inated and  the  last  state  of  that  community  would  be  worse 
than  the  first.  It  is  not  an  answer  to  say  that  the  effect 
of  the  contract  has  not  been  to  destroy  competition;  that 
competition  still  exists  and  that  the  service  is  rendered  at 
reasonable  prices.  The  material  consideration  is,  not  that 
the  effect  of  the  contract  has  been  to  raise  prices,  but  that 
the  power  exists  to  do  so;  not  the  degree  of  injury  inflicted 
on  the  public,  but  the  tendency  to  inflict  injury.  Harding 
v.  American  Glucose  Co.  182  111.  551 ;  Salt  Co.  v.  Guthrie^ 
35  Ohio  St.  666;  State  v.  Standard  OH  Co.  49  id.'  137; 
State  V.  Portland  Natural  Gas  Co.  153  Ind.  483. 

Cases  have  been  cited  involving  the  contracts  of  rail- 
road companies  for  the  exclusive  use  of  sleeping  cars,  ex- 
press cars,  wharves  and  docks.  The  character  of  such  con- 
tracts is  essentially  different  from  that  involved  here.  The 
nature  of  the  use  to  be  made  of  the  property,  the  character 
of  the  service  to  be  rendered,  the  agents  to  be  employed  and 
the  agencies  to  be  maintained,  were  such  as  would  interfere 
materially  with  the  railroad  company's  control  of  its  own 
business  if  the  business  provided  for  in  such  contracts  were 
to  be  free  to  all  applicants.     The  same  difficulty  does  not 
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exist  in  regard  to  the  telephone  service,  in  which  it  is  en- 
tirely practicable  to  take  on  long  distance  connections  with 
many  companies,  and  the  cases  cited  have  therefore  little 
analogy  here. 

The  jud^nent  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago,  in  trust,  etc.,  vs.  Henry  Gils- 
DORFF  et  aL — (Jacob  Glos,  Appellant,  vs,  Frank  O. 
LowDEN,  Appellee.) 

Opinion  filed  April  ig,  1913. 

1.  Appeals  and  errors — party  cannot  take  advantage  of  error 
which  does  not  injuriously  affect  his  own  rights.  In  a  court  of  re- 
view a  party  cannot  take  advantage  of  an  error  which  does  not  in- 
juriously affect  his  own  rights. 

2.  Same — when  party  cannot  take  advantage  of  alleged  errors 
as  to  unknown  oivners.  Where  the  holder  of  a  tax  deed  appears 
in  a  condemnation  proceeding  and  presents  his  case  to  the  court, 
which  is  properly  authorized  to  hear  and  determine  the  case  as  to 
him,  he  cannot  urge  as  error,  on  appeal,  that  there  was  no  proper 
service  upon  non-resident  and  unknown  owners  or  that  their  in- 
terests were  not  properly  protected  during  the  time  allowed  for 
suing  out  a  writ  of  error. 

3.  Evidence — objection  that  certificate  to  copy  of  the  record  is 
not  signed  should  be  specific.  An  objection  that  the  certificate  of 
the  recorder  to  the  certified  copy  of  the  record  of  a  deed  was  not 
signed  must  be  specific,  so  that  it  may  be  obviated  by  amendment, 
and  it  is  not  sufficient  to  object  generally  that  the  offered  evidence 
is  "immaterial,  irrelevant  and  incompetent." 

4.  Same — ztfhcn  prima  facie  proof  of  title  is  sufficient.  In  a  con- 
demnation case,  where  one  of  the  defendants  files  a  cross-petition 
to  establish  title  in  himself  to  one  of  the  lots  and  the  original  peti- 
tioner and  all  of  the  defendants  admit,  by  default,  the  title  averred 
in  the  cross-petition,  except  one  defendant  who  holds  an  invalid 
tax  title  and  does  not  claim  to  have  a  Valid  title  to  the  lot,  prima 
facie  proof  of  title  is  sufficient  to  support  the  cross-petition. 

AppivAL  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 
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John  R.  O'Connor,  for  appellant. 
Robert  Zaleski,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  city  of  Chicago,  in  trust  for  the  use  of  the  schools, 
instituted  a  proceeding  in  the  circuit  court  of  Cook  county 
to  condemn  lots  numbered  from  9  to  16,  inclusive,  in  H.  C. 
VanSchaack's  re-subdivision  of  block  16  in  Beebe's  subdi- 
vision of  the  east  one-half  of  the  north-west  quarter  (ex- 
cept five  acres  in  the  north-east  comer  thereof)  of  section  2, 
tow^nship  39,  north,  range  13,  east  of  the  third  principal 
meridian.  The  petition  named  sixteen  persons,  including 
Frank  O.  Lowden  and  Jacob  Glos,  as  persons  interested  in 
the  premises  and  made  them  parties  defendant.  It  was  also 
alleged  that  there  were  other  persons  whose  names  were 
unknown  who  had  or  claimed  an  interest  in  the  premises, 
and  such  persons  were  made  defendants  by  the  description 
of  "unknown  owners."  All  of  the  defendants  named  in  the 
petition  were  personally  served  with  summons  except  one 
Charles  A.  Allen,  trustee.  Service  was  had  upon  Allen  and 
upon  the  "unknown  owners**  by  publication  in  the  Chicago 
Daily  Law  Bulletin.  On  March  i,  191 2,  Frank  O'.  Lowden 
appeared  and  filed  a  petition  in  the  cause,  claiming  to  be 
the  owner  in  fee  simple  of  lot  16  of  the  property  sought  to 
be  taken,  making  Jacob  Glos  and  each  of  the  6ther  defend- 
ants to  the  original  petition  defendants  to  his  petition,  and 
praying  that  such  defendants  be  required  to  answer  the 
same,  that  his  rights  and  interest  be  ascertained  and  de- 
clared by  the  court,  and  that  a  jury  be  empaneled  to  award 
compensation  for  the  taking  of  his  property.  Jacob  Glos 
answered  this  petition,  claiming  to  own  said  lot  16  under  a 
tax  deed  issued  to  him  on  September  9,  1908,  and  denying 
that  Lowden  had  any  interest  in  said  lot.  On  May  i,  191 2, 
a  jury  was  empaneled  in  the  cause  and  returned  a  verdict 
awarding  "to  the  owner  of  and  parties  interested  in"  said 
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lot  i6  the  sum  of  $400.  On  May  6,  1912,  the  court  ren- 
dered judgment  on  the  verdict,  and  directed  the  petitioner 
to  pay  to  the  county  treasurer  of  Cook  coimty,  for  the  bene- 
fit of  the  owners  of  and  persons  interested  in  all  of  said 
lots,  the  suni  of  $17,705,  being  the  total  of  all  awards,  as 
compensation,  and  $15  for  costs  taxed  in  favor  of  defend- 
ants. Afterwards,  on  June  18,  191 2,  the  cause  was  heard 
by  the  court,  without  a  jury,  upon  the  petition  of  Lowden 
and  the  answer  of  Glos  thereto.  The  petition  was  taken  as 
confessed  against  all  of  the  other  defendants  and  an  order 
to  that  effect  was  entered.  Upon  the  issue  made  by  this 
petition  and  answer  the  court  found  that  Lowden  was  the 
owner  in  fee  simple  of  said  lot  16  and  was  entitled  to  the 
entire  award  for  the  taking  of  the  said  lot  and  ordered  the 
county  treasurer  to  pjiy  to  him  the  sum  of  $395,  and,  with 
the  consent  and  at  the  request  of  Lowden,  to  pay  to  Jacob 
Glos,  as  full  reimbursement  for  all  his  claims,  the  sum  of 
$8,  being  the  balance  of  the  $400  award  and  $3  costs  which 
had  been  taxed  in  favor  of  Lowden  in  accordance  with  the 
condemnation  judgment.  From  this  order  of  June  18,  191 2, 
Jacob  Glos  has  prosecuted  an  appeal  to  this  court,  and  urges 
as  grounds  for  reversal,  first,  that  the  court  did  not  have  ju- 
risdiction of  the  defendants  who  were  served  by  publication 
because  the  certificate  of  publication  was  not  properly  exe- 
cuted; second,  that  as  the  decree,  so  far  as  it  affects  the 
rights  of  those  made  defendants  by  the  description  of  "un- 
known owners,"  cannot  become  final  until  the  expiration  of 
three  years  from  the  entry  of  the  decree,  the  entire  fund 
should  have  been  left  with  the  county  treasurer  until  the 
expiration  of  such  period;  and  third,  that  there  was  no 
competent  evidence  to  support  the  finding  that  Lowden  was 
the  owner  of  said  lot  16,  the  basis  for  this  contention  being, 
that,  except  testimony  showing  that  Lowden  was  in  posses- 
sion of  said  lot,  the  only  evidence  offered  by  Lowden  to 
prove  title  was  a  purported  copy  of  the  record  of  a  deed 
from  Henry  C.  VanSchaack  and  wife  to  Lowden,  to  which 
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was  attached  a  certificate,  under  date  of  April  12,  191 2,  to 
the  effect  that  the  same  was  a:  true  and  correct  copy  of  the 
record  of  an  instrument  filed  in  the  office  of  the  recorder 
of  deeds  of  Cook  county  on  September  25,  1894,  and  re- 
corded in  book  4772  of  records,  at  page  597,  but  the  cer- 
tificate was  not  signed. 

As  to  the  first  and  second  grounds  urged,  it  is  sufficient 
to  say  that  appellant,  Glos,  is  not  interested  in  the  question 
whether  proper  service  was  had  upon  the  non-resident  and 
unknown  owners  or  whether  their  interests  were  properly 
protected  during  the  time  allowed  them  for  suing  out  a 
writ  of  error.  The  court  was  properly  authorized  to  hear 
and  determine  the  case  as  to  him,  and  it  is  immaterial 
whether  error  may  have  intervened  as  to  other  defendants, 
as  it  in  nowise  affected  him.  It  is  well  settled  that  in  a 
court  of  review  one  cannot  take  advantage  of  an  error  that 
does  not  injuriously  affect  his  own  rights.  Bowman  v.  Ven- 
ice and  Carondelet  Railway  Co.  102  111.  459;  Allen  v.  City 
of  Chicago,  176  id.  113. 

As  to  the  third  ground  assigned  for  error,  it  appears 
that  on  the  trial  appellee,  after  laying  the  foundation  for 
the  introduction  of  secondary  evidence,  offered  what  pur- 
ported to  be  a  certified  copy  of  the  record  of  a  deed  con- 
veying said  lot  16  to  him.  This  was  objected  to  on  the 
ground  "that  it  is  immaterial,  irrelevant  and  incompetent 
and  not  tending  to  support  any  issue  in  the  case,  and  does 
not  establish  title  in  Frank  O.  Lowden  to  the  premises  de- 
scribed in  his  petition  or  in  this  certified  copy."  It  now 
develops  that  while  the  certificate  attached  to  the  copy  of 
the  deed  was  in  proper  form  and  was  impressed  with  the 
official  seal  of  the  recorder  it  was  not  signed  by  him,  and 
it  is  the  contention  of  appellant  that  it  appears  from  an  in- 
spection of  the  document  itself  that  it  lacks  the  necessary 
elements  to  make  it  competent  evidence.  The  only  basis 
presented  for  this  contention  is  the  fact  that  the  recorder 
failed  to  sign  the  certificate.    We  are  of  the  opinion  that 
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this  defect  was  not  reached  by  the  general  objection  made 
but  could  only  have  been  properly  presented  by  a  specific 
objection.  The  material  part  of  the  evidence  offered  was 
the  contents  of  the  deed  itself,  as  appellee  was  endeavoring 
to  show  title  in  himself  to  the  property.  The  original  deed, 
or  a  certified  copy  of  the  record  thereof,  was  competent 
evidence.  The  objection  made  was  too  general  to  save  spe- 
cial objection  not  going  to  the  relevancy  or  competency  of 
the  contents  of  the  instrument.  {Gage  v.  Bddy,  i86  111. 
432;  Cantwell  v.  Welch,  187  id.  275.)  If  the  specific^ob- 
jection  which  is  now  urged  had  been  made  at  the  time  the 
instrument  was  offered  the  omission  might  have  been  sup- 
plied and  the  objection  obviated.  Indeed,  it  is  uncertain 
from  this  record  whether  the  certificate  is,  in  fact,  deficient. 
The  certificate  begins :  *'State  of  Illinois,  County  of  Cook, 
ss, — I,  Abel  Davis,  recorder,  *  *  *  do  hereby  certify," 
etc.  It  does  not  appear  whether  this  was  a  printed  form  or 
whether  it  was,  in  fact,  written  by  the  recorder  himself. 
The  instrument  is  attested  by  the  official  seal  of  the  re- 
corder. In  any  event,  this  question  could  not  be  raised  by 
the  general  objection  made,  and  it  was  not  error  for  the 
court  to  overrule  it. 

Appellant  further  contends  that  appellee's  proof  of  title 
was  insufficient,  for  the  reason  that,  at  best,  he  has  only 
made  prima  facie  proof  of  title.  The  original  petitioner, 
and  all  the  defendants  except  Glos,  defaulted  in  the  petition 
filed  by  appellee  and  thus  admitted  his  title.  Appellee  has 
no  controversy  with  anyone  except  appellant,  the  holder  of 
an  invalid  tax  title.  Appellant  does  not  claim  that  he  has 
a  valid  title  to  the  lot.  Under  these  circtmistances  the  prima 
facie  proof  of  title  made  by  appellee  was  sufficient. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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William  McGowan  et  al.  Appellees,  vs,  Jacob  Glos, 

Appellant. 

'  Opinion  Hied  April  ip,  ipij, 

1.  Cloud  on  title — complainant  must  aver  and  prove  title  in 
himself.  Before  a  complainant  is  entitled  to  a  decree  setting  aside 
a  tax  deed  as  a  cloud  he  must  aver  and  prove  title  in  himself,  and 
while  it  is  not  necessary  to  prove  title  with  the  same  strictness  as 
in  ejectment,  yet  the  proof  must  at  least  establish  prima  facie  title. 

2.  Same — whai  proof  does  not  establish  a  prima  facie  title. 
Where  premises  are  vacant  and  unoccupied,  mere  proof  of  a  war- 
ranty deed  to  the  premises  to  the  complainants  in  a  bill  to  remove 
a  cloud,  together  with  proof  that  the  complainants  paid  the  con- 
sideration named  and  have  paid  certain  taxes  and  special  assess- 
ments on  the  property,  does  not  establish  a  prima  facie  title  in  the 
complainants  without  further  proof  of  title  in  their  grantor  or  of 
possession  by  complainants  or  their  grantor.  (Gage  v.  Parker,  103 
111.  528,  criticised.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

William  A.  Adams,  (Victor  C.  Winnen,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellees,  William  McGowan  and  James  Sweeney,  filed 
their  bill  of  complaint  in  the  circuit  court  of  Cook  county 
against  Jacob  Glos  and  Robert  M.  Sweitzer,  alleging  that 
appellees  were  the  owners  of  certain  real  estate  in  Cook 
coimty,  and  that  said  premises  were  vacant,  unimproved 
and  unoccupied;  that  on  certain  dates  therein  mentioned 
said  premises  were  sold  at  tax  sales  to  the  appellant,  Jacob 
Glos,  and  that  certificates  of  sale  were  issued  to  him ;  that 
the  time  to  redeem  from  said  tax  sales  expired  before  ap- 
pellees learned  that  the  premises  had  been  sold  for  taxes; 
that  by  reason  of  said  tax  sales  and  certificates  Glos  claims 
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some  title  or  interest  in  the  premises,  and  has  made,  and 
will  make,  application  for  a  tax  deed  based  upon  said  sales 
and  certificates;  that  no  tax  deed  has  yet  been  filed  for 
record  and  that  complainants  are  not  advised  whether  any 
such  deed  has  yet  been  issued;  that  for  various  reasons 
'mentioned  in  the  bill  said  certificates,  and  any  tax  deeds 
that  have  been  issued  or  that  may  be  issued  to  Glos,  are 
void  and  of  no  effect  and  constitute  a  cloud  upon  appel- 
lees* title.  The  bill  offers  to  reimburse  Glos,  and  prays 
that  the  certificates  of  sale  be  set  aside  and  declared  void  as 
clouds  upon  appellees'  title.  Glos  filed  an  answer  denying 
that  the  complainants  were  the  owners  or  in  possession  of 
the  premises  or  that  they  had  any  interest  in  the  same,  and 
denying,  generally,  all  the  other  allegations  of  the  bill.  A 
hearing  before  the  chancellor  resulted  in  a  decree  finding 
that  the  tax  sales  to  Glos,  and  the  certificates  issued  there- 
on, were  void,  and  setting  aside  and  canceling  as  clouds 
upon  appellees'  title  certain  deeds  which  had  been  issued 
upon  the  certificates  of  sale  to  Glos  since  the  commence- 
ment of  this  suit.  From  that  decree  Glos  has  prosecuted 
this  appeal. 

Appellant  assigns  various  grounds  for  reversal,  but  it 
will  only  be  necessary  to  consider  one  of  them,  viz.,  that 
appellees  failed  to  prove  title  to  the  premises  in  contro- 
versy. In  Judson  v.  Glos^  249  111.  82,  we  said :  "It  is  es- 
tablished by  numerous  decisions  of  this  court  that  a  party, 
to  maintain  a  bill  in  equity  to  set  aside  a  tax  sale,  must 
aver  and  prove  title  to  the  premises  in  himself."  And  in 
Glos  V.  Greincr,  226  111.  546,  we  said:  "Unless  the  com- 
plainant showed  title  in  herself  she  could  not  be  heard  to 
complain  that  there  was  a  cloud  upon  the  title  nor  ask  to 
have  it  removed."  The  evidence  offered  by  appellees  to 
prove  title  in  themselves  consisted  of  a  warranty  deed  from 
John  W.  MacFarlane  and  wife,  purporting,  for  a  consider- 
ation of  $1500,  to  convey  the  premises  in  question  to  ap- 
pellees, the  testimony  of  Sweeney  that  he  and  McGowan 
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paid  $1500  therefor,  and  the  testimony  of  appellees,  and 
certain  tax  receipts  offered  by  them,  showing  that  they  had 
paid  certain  taxes  and  assessments  upon  the  property  since 
1890.  It  was  not  shown  that  appellees  or  their  grantors 
had  ever  been  in  possession  of  the  premises,  and  appel- 
lees testified  that  the  premises  were  vacant.  This  evidence 
was  not  sufficient  to  establish  prima  facie  title  in  appellees. 
While  we  have  uniformly  held  that  the  complainant  in  a 
suit  to  set  aside  a  tax  deed  is  not  required  to  prove  title 
with  the  same  strictness  as  in  an  action  of  ejectment,  and 
that  proof  that  the  complainant,  at  the  time  the  bill  was 
filed,  was  in  possession  of  the  property  claiming  in  good 
faith  to  be  the  owner  thereof  under  a  deed  conveying  the 
same  to  him  is  sufficient  proof  of  title,  (Towle  v.  Quante, 
246  111.  568,  and  authorities  there  cited,)  we  have  also  held 
in  numerous  cases  that  a  deed  from  a  third  person  to  the 
complainant,  without  proof  of  possession  by  complainant 
or  his  grantor  or  further  proof  of  title  in  such  grantor,  is 
not  sufficient  to  establish  a  prima  facie  title.  Hewes  v. 
GloSf  170  111.  436;  Glos  V.  Hiiey,  181  id.  149;  Glos  v.  Mil- 
ler, 213  id.  22;  Metropolitan  Elevated  Railway  Co.  v. 
Bschner,  232  id.  210;  Bauer  v.  Glos,  236  id.  450;  Ruppe 
V.  Glos,  243  id.  414. 

Appellees  contend,  however,  that  in  addition  to  offering 
the  deed  under  which  they  claim  title  they  proved  that  they 
paid  $1500  of  their  own  money  for  the  deed  and  for  sev- 
eral years  paid  taxes  assessed  against  the  premises,  and 
they  rely  upon  the  case  of  Gage  v.  Parker,  103  111.  528,  in 
support  of  their  contention  that  this  proof  established  a 
prima  facie  title  in  them.  So  far  as  the  case  relied  upon 
by  appellees  holds  that  where  it  is  alleged  in  the  bill  and 
denied  in  the  answer  that  complainant  owns  the  premises, 
the  introduction  of  a  deed  to  complainant  for  the  premises, 
together  with  evidence  that  the  complainant  "purchased  the 
property  originally  with  his  own  money"  from  the  grantor 
named  in  the  deed,  may  be  regarded  as  sufficient  proof  of 
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title  in  the  complainant,  it  is  manifestly  in  conflict  with  an 
otherwise  unbroken  line  of  decisions  by  this  court,  some  of 
which  are  above  cited,  and  cannot  be  followed  in  determin- 
ing what  proof  is  required  to  establish  a  prima  facie  title. 
So  far  as  making  a  prima  facie  case  is  concerned,  the  tes- 
timony of  the  grantee  that  he  paid  the  consideration  men- 
tioned in  the  deed  adds  nothing  to  the  proof  made  by  the 
introduction  of  the  deed  itself,  as  the  recital  in  the  deed 
of  the  payment  of  the  consideration  is  prima  facie  evidence 
that  the  consideration  therein  named  has  been  paid  by  the 
grantee  to  the  grantor.  (Ayres  v.  McConnel,  15  111.  230; 
Stone  V.  DuzHdly  yj  id.  475;  Kerfoot  v.  Cronin,  105  id. 
609.)  It  necessarily  follows  that  if  a  deed,  alone,  in  such 
a  case  is  not  sufficient  to  establish  a  prima  facie  title,  the 
deed,  together  with  testimony  of  the  grantee  that  he  paid 
the  consideration  mentioned  in  the  deed,  is  not  sufficient  to 
establish  a  prima  facie  title. 

Neither  does  the  fact  that  appellees  paid  certain  taxes 
and  assessments  supply  the  deficiency  in  the  evidence.  The 
same  proof  was  made  in  Glos  v.  Miller,  supra,  and  in  Ruppe 
V.  Glos,  supra,  but  we  held  that  the  introduction  of  a  deed, 
together  with  proof  of  the  payment  of  taxes,  would  not 
establish  a  prima  facie  title. 

As  appellees  failed  to  establish  title  in  themselves  they 
were  not  entitled  to  a  decree  setting  aside  the  tax  sales  to 
Glos  and  canceling  the  tax  deeds  as  clouds  upon  their  title. 
When  the  cause  is  again  heard  in  the  circuit  court  the  par- 
ties may  submit  such  further  competent  proof  as  they  may 
desire. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded.  Reversed  mui  remanded. 


Digitized  by 


Google 


April,  Ml]  Cadieux  v.  Sears.  221 

Joseph  P.  Cadikux,  Appellant,  vs.  Joseph  Sears  et  al. 

Appellees. 

Opinion  Hied  April  ip,  1913. 

1.  Contracts — when  a  contract  is  more  than  a  mere  option  to 
purchase  an  interest  in  land,  A  contract  whereby  the  holders  of 
the  legal  title  to  an  apartment  building  agree  to  convey  a  one- 
fourth  interest  therein  to  a  certain  person  for  a  stipulated  price, 
without  fixing  any  time  for  the  conveyance  but  providing  for  the 
management  and  control  of  the  property  by  the  holders  of  the  legal 
title  and  recognizing  such  person's  right  to  one-fourth  of  the  net 
rental,  which  was  to  be  applied  on  his  indebtedness,  and  providing 
that  he  should  receive  a  one-fourth  interest  in  the  net  proceeds  of 
any  sale  of  the  property  after  deducting  his  indebtedness,  etc.,  rec- 
ognizes such  person  as  equitably  entitled  to  a  one-fourth  interest 
in  the  building,  subject  to  the  terms  of  the  contract,  and  is  more 
than  a  mere  option  to  him  to  purchase  such  one-fourth  interest. 

2.  Trusts — eifect  where  trustees  have  power  to  sell.  Where  a 
contract  by  which  the  holders  of  the  legal  title  to  an  apartment 
building  recognize  the  equitable  right  of  a  certain  person  to  a  one- 
fourth  interest  therein  provides  that  such  holders  may  sell  the 
property,  and  a  sale  is  made  for  a  consideration  consisting  partly 
of  cash  and  partly  of  farm  land,  the  rights  and  equities  of  the  par- 
ties with  respect  to  the  consideration  are  the  same  as  they  were 
with  respect  to  the  apartment  building  and  are  to  be  determined 
by  the  terms  of  the  contract. 

3.  Same — when  trustees  are  only  required  to  account  for  price 
received.  Where  the  holders  of  the  legal  title  to  land  are  trustees 
as  to  a  one-fourth  interest  therein  they  are  bound  to  use  good  faith 
and  due  diligence  to  guard  the  interest  of  the  cestui  que  trust  in 
making  a  sale  of  the  property  under  a  power  conferred  upon  them, 
but  they  are  not  liable  to  him  for  a  mere  error  of  judgment  as  to 
the  price,  nor,  in  case  the  price  obtained  was  reasonable  at  the 
time  of  the  sale,  to  account  for  subsequent  increase  in  value,  based 
upon  the  boomed  prices  at  which  the  land  was  subsequently  sold. 

Appeal  from  the  Superior  Court  of  Cook  county ;   the 
Hon.  Richard  E.  Burke,  Judge,  presiding. 

Charles  F.  White,  George  W.  Plummer,  and  George 
M.  Bagby,  for  appellant. 

Clarence  T.  Morse,  for  appellees. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Joseph  P.  Cadieux  filed  a  bill  in  equity  in  the  superior 
court  of  Cook  county  to  recover  the  value  of  a  one-fourth 
interest  in  forty  thousand  acres  of  land  in  Hamilton  county, 
Kansas,  for  an  accounting  for  rents  and  profits,  and  other 
matters  growing  out  of  certain  business  transactions  be- 
tween himself,  Joseph  Sears,  George  H.  Webster  and  Wil- 
liam P.  Anderson.  Complainant  charges  in  his  amended 
bill  that  he  had  a  one-fourth  equitable  interest  in  the  forty 
thousand  acres  of  Kansas  lands,  and  that  Sears  and  Web- 
ster, wrongfully  and  in  violation  of  their  trust  relation  to 
complainant,  sold  and  conveyed  said  lands  and  refused  to 
account  with  complainant  for  his  said  interest.  The  cause 
was  heard  upon  the  bill,  answer  and  objections  to  the  mas- 
ter's report.  The  bill  was  dismissed  for  want  of  equity 
upon  the  hearing,  and  complainant  below  has  perfected  an 
appeal  to  this  court. 

The  history  of  the  transactions  out  of  which  this  litiga- 
tion grows  properly  commences  in  1888.  At  that  time  ap- 
pellant, Joseph  Sears,  George  H.  Webster  and  William  P. 
Anderson  were  tenants  in  common  of  two  hundred  acres  of 
land  adjoining  the  city  of  Aberdeen,  South  Dakota.  Each 
of  the  four  persons  named  owned  a  one- fourth  interest  in 
said  lands.  The  lands  were  supposed  to  be  valuable  for  sub- 
division purposes.  On  the  9th  of  January,  1888,  all  of  the 
owners  of  said  lands  executed  a  deed  conveying  all  their 
right,  title  and  interest  in  said  premises  to  John  C.  Lewis 
and  Edwin  Wright  as  trustees,  giving  and  gfranting  to  them, 
as  trustees,  full  power  and  authority  to  survey,  subdivide, 
improve,  sell  and  convey  said  premises  or  any  part  thereof. 
This  deed  was  apparently  executed  merely  as  a  matter  of 
convenience  in  handling  the  property.  The  trustees  took 
possession  of  said  lands,  built  eight  or  ten  houses  thereon 
and  sold  and  conveyed  a  number  of  lots.  While  the  legal 
title  was  in  Lewis  and  Wright  appellant  obtained  a  loan  of 
$5000  or  $6000  from  Edwin  Henning,  and  executed  a  mort- 
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gage  to  said  Henning  conveying  his  one-fourth  interest  to 
secure  said  loan.  The  indebtedness  to  Henning  was  not  paid 
when  it  became  due  and  a  foreclosure  and  a  sale  followed. 
Henning  became  the  purchaser  under  the  foreclosure  sale 
for  $5000.  The  premises  not  having  been  redeemed  within 
the  time  allowed  by  law  for  redemption,  a  deed  was  exe- 
cuted to  the  purchaser.  Appellant  contends  that  he  had 
an  understanding  with  Henning  by  which  he  had  the  right 
to  redeem  after  the  expiration  of  the  statutory  period. 
Whether  this  is  true  or  not  is  rendered  immaterial  by  what 
subsequently  happened.  The  legal  title  to  the  South  Dakota 
property  remained  in  Lewis  and  Wright  and  no  change  oc- 
curred in  the  equitable  ownership  tmtil  1895.  In  that  year 
negotiations  were  conimenced  which  culminated  on  July  22 
of  that  year  in  an  agreement  to  exchange  the  South  Dakota 
lands  for  a  large  apartment  building  on  the  south  side  of 
Chicago,  known  as  the  Lanphere  apartment  building.  The 
terms  of  the  exchange  were  as  follows:  The  owners  of 
the  South  Dakota  lands  agreed  to  convey  said  lands,  free 
and  clear  of  all  encumbrances,  to  E.  O.  Lanphere  and  to 
pay  $20,000  in  cash  for  the  apartment  building,  which  was 
to  be  conveyed  subject  to  an  encumbrance  of  $40,000.  In 
order  to  give  a  good  title  to  the  Dakota  lands  it  was  neces- 
sary to  have  a  conveyance  from  Henning.  Appellant  made 
an  arrangement  with  Henning  by  which  he  agpreed  to  con- 
vey all  of  his  interest  for  $5000  cash  and  to  accept  appel- 
lant's personal  obligation  for  the  payment  of  the  balance. 
This  arrangement  was  carried  out,  appellees  Sears  and  Web- 
ster furnishing  the  $5000  for  Henning.  Sears  and  Webster 
furnished  three- fourths  of  the  $20,000  that  was  paid  to 
Lanphere  and  paid  three-fourths  of  the  commissions  and 
other  expenses  in  connection  with  the  deal.  Anderson  paid 
the  other  one-fourth.  The  deal  was  then  closed  for  the 
Lanphere  building  and  deeds  were  exchanged.  The  deed 
conveying  the  Lanphere  building  purported  to  be  for  the 
expressed  consideration  of  $150,000,  and  conveyed  an  un- 
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divided  three-eighths  part  to  Joseph  Sears,  three-eighths  to 
George  H.  Webster  and  two-eighths  to  WilUam'P.  Ander- 
son, subject  to  an  encumbrance  of  $40,000.  Sears^  Webster 
and  Anderson  took  possession  of  the  apartment  building 
and  collected  the  rents  and  paid  all  expenses  for  repairs, 
taxes,  etc.  It  is  stipulated  that  during  the  time  they  were 
in  possession  and  control  of  the  apartment  building  they 
collected  $102,000  as  rents  and  paid  out  $98,000  for  ex- 
penses. This  covered  a  period  of  ten  years  from  1895  to 
1905.  Appellant's  contention  is  that  Sears  and  Webster 
loaned  him  $11,108  to  enable  him  to  pay  his  one-fourth 
part  of  the  cost  of  the  Lanphere  apartment  building,  and 
that  the  title  to  appellant's  one-fourth  interest  in  the  Lan- 
phere building  was  taken  in  the  names  of  Sears  and  Web- 
ster in  the  nature  of  a  mortgage  to  secure  the  $11,108  loan. 
There  is  some  disagreement  between  the  parties  as  to  the 
terms  and  conditions  of  the  contract  as  the  same  was  origi- 
nally understood  between  appellant  and  Sears  and  Webster. 
On  the  30th  day  of  March,  1897,  the  agreement  between 
appellant.  Sears  and  Webster  was  reduced  to  writing  and 
duly  signed,  which,  omitting  the  description  of  the  prop- 
erty, is  as  follows : 

"This  memorandum,  made  this  30th  day  of  March,  A.  D.  1897, 
between  George  H.  Webster  and  Joseph  Sears,  parties  of  the  first 
part,  and  Joseph  P.  Cadieux,  party  of  the  second  part: 

"Witnesseth,  that  whereas  one  William  P.  Anderson  is  the 
owner  of  an  undivided  one-fourth  interest,  said  Webster  of  an  un- 
divided three-eighths  interest,  said  Sears  of  an  undivided  three- 
eighths  interest  in  and  to  the  following  described  real  estate :  [De- 
scription omitted ;]  and  whereas,  said  property  was  purchased  from 
one  Edwin  O.  Lanphere  by  said  Webster,  Sears  and  Anderson  as- 
suming the  mortgage  above  referred  to,  the  payment  by  them  of 
$22,800  cash,  (including  commission  and  necessary  expenses,)  and 
the  conveyance  by  said  Webster,  Sears,  Anderson  and  Cadieux  to 
said  Edwin  O.  Lanphere  of  certain  lands  near  Aberdeen,  South 
Dakota,  more  particularly  described  in  an  agreement  between  the 
parties  hereto  and  others  and  Edwin  O.  Lanphere,  dated  July  22, 
1895,  in  which  land  said  Joseph  P.  Cadieux  held  an  equity  of  re- 
demption to  an  undivided  one-fourth  interest,  subject  to  a  sale  un- 
der decreje.of  foreclosure  of  said  one-fourth  interest  to  one  Edwin 
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Henning  for  the  sum  of  $5000;  and  whereas,  in  order  to  carry 
through  said  trade  said  Webster  and  Sears  purchased  the  interest 
of  said  Edwin  Henning  for  the  sum  of  $5000  and  advanced  three- 
fourths  of  said  cash  sum  of  $22,800,  to-wit,  the  sum  of  $17,100; 
and  whereas,  said  Joseph  P.  Cadieux  was  previously  indebted  to 
said  parties  of  the  first  part  in  the  sum  of  $408 : 

"Now,  therefore,  said  parties  of  the  first  part  hereby  agree  to 
and  with  said  Cadieux,  upon  the  payment  to  them  of  the  sum  of 

$11,108,  with  interest  thereon  at  the  rate  of per  cent  per 

annum  from  September  2,  1895,  ""^il  paid,  that  they  will  convey, 
or  cause  so  to  be  conveyed,  to  said  Joseph  P.  Cadieux  or  his  heirs 
an  undivided  one-quarter  interest  in  said  premises,  subject  to  the 
proportionate  lien  of  the  said  encumbrance  of  $40,000  and  interest 
thereupon. 

"It  is  further  stipulated  and  agreed  that  until  said  $11,108,  and 
interest  thereon,  is  paid,  said  parties  of  the  first  part  shall  manage 
and  control  said  property,  and  that  one-fourth  of  the  net  proceeds 
from  the  rentals  thereof  shall  be  applied  first  to  the  payment  of  the 
interest  on  said  indebtedness,  and  second  to  the  reduction  of  the 
principal  thereof,  and  in  case  said  building  shall  be  conducted  at  a 
loss,  that  one- fourth  of  the  net  loss  shall  be  added  to  the  amount 
of  the  sum  so  to  be  paid  by  said  Cadieux  in  order  to  acquire  a  one- 
fourth  interest  in  said  premises. 

"In  case  said  parties  of  the  first  part  shall  sell  or  convey  said 
property  to  a  bona  Hde  purchaser,  said  Cadieux  shall  receive  one- 
quarter  of  the  net  proceeds  of  such  sale  after  deducting  such  sum 
as  may  then  be  due  from  said  Cadieux  under  the  terms  of  this 
agreement.  And  it  is  further  stipulated  and  agreed  that  until  said 
sum  of  money  due  from  said  Cadieux  under  the  terms  of  this 
agreement  shall  be  paid  in  full  this  agreement  shall  be  held  in 
escrow  for  the  benefit  of  the  parties  hereto,  and  shall  in  no  case 
be  recorded,  and  shall  be  null  and  void  in  case  said  Cadieux  shall 
sell,  assign  or  hypothecate  his  interest  herein  without  the  consent 
of  the  parties  of  the  first  part,  or  until  said  property  has  been  dis- 
posed of  and  the  net  results  ascertained." 

No  change  occurred  in  the  relation  of  the  parties  after 
this  written  agreement  was  executed.  Appellant  did  not 
pay  the  $11,108,  or  any  part  of  it,  and  took  no  part  in  the 
management  of  the  apartment  building  during  the  ten  years 
it  was  held  by  appellees  under  the  Lanphere  deed.  In  the 
meantime  appellant  had  assigned  whatever  right  or  inter- 
est he  had  under  the  agreement  to  Frank  Ennessy  and  sub- 
sequently went  through  bankruptcy  and  was  discharged. 
After  appellant's  discharge  in  bankruptcy  he  obtained  the 
268  -  16 
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agreement  from  Ennessy  by  re-assignment.  Anderson  died 
and  his  widow  succeeded  to  his  interest,  and  her  name  ap- 
pears in  the  future  transactions  as  representing  the  one- 
fourth  interest  which  she  obtained  from  her  deceased  hus- 
band. On  January  lo,  1905,  Sears,  Webster  and  Mrs. 
Anderson  entered  into  a  written  contract  with  John  M. 
Hoffman  to  exchange  the  Lanphere  apartment  building,  sub- 
ject to  an  encumbrance  of  $40,000,  for  forty  thousand  acres 
of  land  in  Hamilton  coimty,  Kansas,  and  $10,000  in  cash. 
The  contract  for  this  exchange  is  signed  by  Joseph  Sears, 
George  H.  Webster  and  Julia  W.  Anderson,  as  owners  of 
the  Lanphere  building,  and  John  M.  Hoffman,  representing 
the  owner  of  the  Kansas  lands.  Appellant  was  not  con- 
sulted and  did  not  consent  to  this  exchange.  The  deal  was 
closed  and  a  deed  conveying  the  Kansas  lands  to  Sears, 
Webster  and  Mrs.  Anderson  was  made  and  duly  recorded 
in  Hamilton  county,  Kansas,  March  9,  1905.  On  March 
29,  1905,  Sears,  Webster  and  Mrs.  Anderson  sold  and  con- 
veyed all  the  Kansas  lands  to  A.  D.  Atkins  for  one  dollar 
per  acre.  The  consideration  was  paid  with  $10,000  cash 
and  about  $30,000  in  notes  and  mortgages. 

Appellant  contends  that  he  was  the  equitable  owner  of 
an  undivided  one-fourth  interest  in  the  Lanphere  building 
and  that  Sears  and  Webster  held  the  legal  title  to  his  inter- 
est in  trust,  charged  with  the  payment  of  $11,108;  that  he 
had  the  same  interest  in  the  proceeds  of  the  sale  of  the 
Lanphfere  building  that  he  had  in  the  property.  In  other 
words,  that  he  was  equitably  entitled  to  one-fourth  of  the 
$10,000  cash  and  a  one-fourth  undivided  interest  in  the 
forty  thousand  acres  of  Kansas  lands,  and  that  the  sale  of 
his  interest  in  the  Kansas  lands  by  Sears  and  Webster  was 
wrongful  and  in  violation  of  their  trust,  whereby  he  claims 
the  right  to  call  upon  Sears  and  Webster  to  account  to  him 
for  the  actual  value  of  the  Kansas  lands,  which  he  claims 
is  greatly  in  excess  of  the  price  at  which  they  were  sold 
to  Atkins. 
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Assuming,  as  we  think  the  evidence  requires  that  we 
shall,  that  the  written  agreement  of  March  30,  1897,  de- 
fines the  rights  of  the  parties,  recourse  must  be  had  to  the 
provisions  of  that  instrument  in  order  to  determine  the 
questions  arising  upon  this  record.  The  master  found  that 
this  agreement  merely  gave  appellant  an  option  to  purchase 
a  one-fourth  interest,  at  a  stipulated  price,  in  the  Lanphere 
building,  and  this  finding  received  the  approval  of  the  court 
below.  If  the  first  clause  of  the  agreement  be  considered 
separate  from  the  balance  of  the  instrument,  it  might  be 
construed  merely  as  an  option  to  appellant  to  purchase  a 
one- fourth  interest  in  the  apartment  building  for  the  sum 
of  $11,108.  It  will  be  noted,  however,  that  there  is  no  time 
mentioned  within  which  appellant  is  to  pay  the  money  and 
receive  a  conveyance,  but  when  the  entire  instrument  is  con- 
sidered it  is  manifest  that  it  was  not  intended  merely  to 
obligate  Sears  and  Webster  to  convey  at  some  time  in  the 
future  a  one-fourth  interest  upon  the  payment  of  the  stipu- 
lated amount.  The  next  succeeding  clause  makes  provision 
for  the  management  and  control  of  the  property  by  Sears 
and  Webster  and  recognizes  appellant's  right  to  one-fourth 
of  the  net  proceeds  from  the  rentals,  which  were  to  be  ap- 
plied first  to  the  payment  of  interest  and  then  in  reduction 
of  the  principal  of  $1 1,108,  and  said  clause  further  provides 
that  if  there  is  a  net  loss  appellant  shall  be  charged  with 
one- fourth,  the  same  to  be  added  to  the  sum  to  be  paid  by 
appellant  in  order  to  acquire  a  one-fourth  interest  in  said 
premises.  The  next  clause  provides  that  in  case  of  a  sale 
of  said  property  appellant  shall  receive  one-fourth  of  the 
net  proceeds  of  such  sale  after  deducting  whatever  might 
be  due  from  appellant  to  Sears  and  Webster  under  the  terms 
of  the  agreement.  When  this  entire  instrument  is  consid- 
ered we  think  it  was  the  manifest  intention  of  the  parties 
to  recognize  appellant  as  equitably  entitled  to  a  one-fourth 
interest  in  the  Lanphere  building,  subject  to  the  encum- 
brance that  was  upon  it  when  conveyed  to  appellees,  and 
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charged  also  with  the  payment  of  $ii,io8  indebtedness  of 
appellant  to  Sears  and  Webster.  There  could  be  no  doubt 
of  appellant's  right  to  have  demanded  a  conveyance  of  an 
undivided  one-fourth  interest  in  the  Lanphere  building  if 
upon  an  accounting  it  had  appeared  that  his  indebtedness 
had  been  canceled  by  the  application  of  the  one-fourth  part 
of  the  net  rentals  or  by  the  payment  of  the  same  by  appel- 
lant in  money,  and  it  is  equally  clear  that  appellant  might 
have  maintained  a  bill  for  an  accounting  of  rents  and  profits 
and  obtained  a  decree  for  specific  performance  upon  the 
tender  of  any  balance  found  impaid.  Under  the  terms  of 
this  agreement  Sears  and  Webster  assumed  obligations  to 
appellant  of  a  fiduciary  character,  and  they  owed  him  the 
duty  to  exercise  reasonable  diligence  to  subserve  his  inter- 
est and  to  fairly  and  honestly  account  to  him  for  one-fourth 
of  the  net  proceeds  arising  from  the  rents  of  the  Lanphere 
building,  and  to  apply  the  same  in  discharge  of  the  en- 
cumbrance against  his  interest.  All  necessity,  however,  for 
an  accounting,  in  so  far  as  the  Lanphere  building  is  con- 
cerned, is  obviated  by  the  stipulation  of  the  parties  that  the 
net  amount  of  rents  received  during  the  ten  years  the  build- 
ing was  so  held  by  the  parties  is  $4000.  Appellant's  share 
of  this  amount  would  be  $1000,  which  it  will  readily  be 
seen  is  wholly  insufficient  to  liquidate  the  interest  that  had 
accrued  upon  the  $11,108.  This  was  the  situation  when 
the  Lanphere  building  was  sold  or  exchanged  for  the  Kan- 
sas property.  By  the  express  provisions  of  the  contract 
between  the  parties  appellant  was  entitled  to  a  one-fourth 
interest  in  the  net  proceeds  arising  from  the  sale  of  the 
Lanphere  building  after  deducting  the  sum  due  from  him 
under  the  agreement.  Under  this  clause  of  the  agreement, 
as  well  as  under  the  general  principles  of  equity  applicable 
to  a  sale  or  transfer  of  trust  property,  the  consideration  for 
the  transfer  of  the  Lanphere  building  was  substituted  for 
the  building.  The  evidence  is  that  the  appellees  received 
$10,000  in  cash  and  the  forty  thousand  acres  of  land  in 
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western  Kansas  for  the  apartment  building.  Appellant  was 
entitled  to  credit  for  one-fourth  of  the  $10,000  in  cash  and 
also  to  one- fourth  of  the  net  proceeds  realized  from  the 
sale  of  the  Kansas  lands.  It  is  conceded  that  the  Kansas 
lands  were  sold  for  an  average  of  one  dollar  per  acre,  or 
$40,000  for  the  entire  tract.  Crediting  the  appellant  with 
$10,000,  (being  one- fourth  of  the  proceeds  of  the  land,) 
$2500,  (one-fourth  of  the  $10,000  in  cash,)  and  the  $1000, 
(one- fourth  of  the  net  proceeds  of  the  rents  from  the  Lan- 
phere  building,)  his  total  credits  would  be  $13,500.  Com- 
puting interest  at  five  per  cent  on  the  $11,108  from  the 
date  of  the  agreement  to  the  rendition  of  the  decree,  a  pe- 
riod of  something  over  fifteen  years,  it  will  readily  be  seen 
that  appellant's  total  credit  is  approximately  $6000  less  than 
his  indebtedness. 

The  only  possible  theory  upon  which  appellant  can  hope 
to  have  a  decree  in  his  favor  rests  upon  his  contention  that 
the  sale  of  the  Kansas  lands  was  at  a  price  so  grossly  be- 
low their  real  value  as  to  warrant  a  court  of  equity  in  dis- 
regarding the  price  obtained  and  holding  Sears  and  Webster 
for  whatever  amount  might  have  been  obtained  for  the  lands 
by  the  exercise  of  good  faith  and  due  diligence.  Whether 
the  relation  of  the  parties  is  to  be  regarded  as  that  of  part- 
ners in  a  joint  enterprise  or  as  tenants  in  common  it  is  not 
important  to  determine,  since  it  is  clear  appellant  held  a 
one-fourth  equitable  interest  in  the  Lanphere  building,  the 
legal  title  of  which  was  in  Sears  and  Webster,  with  au- 
thority to  manage  the  property,  collect  the  rents,  and,  after 
paying  all  proper  charges,  to  account  to  appellant  for  one- 
fourth  of  the  net  proceeds.  The  power  of  Sears  and  Web- 
ster to  sell  the  property  is  clearly  recognized  by  the  clause 
in  the  written  agreement  which  recites  that  "in  case  said 
parties  of  the  first  part  shall  sell  or  convey  said  property 
to  a  bona  fide  purchaser,  said  Cadieux  shall  receive  one- 
quarter  of  the  net  proceeds  of  such  sale  after  deducting 
such  sum  as  may  then  be  due  from  said  Cadieux  under  the 
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terms  of  this  agreement."  The  sale  or  exchange  of  the 
Lanphere  building  cannot  be  held  to  be  illegal,  as  being  in 
violation  of  the  agreement  of  the  parties.  Even  if  this  were 
not  true,  appellant  having  elected  to  follow  the  proceeds  of 
the  trust  fund  after  its  conversion  into  the  Kansas  property, 
cannot  now  repudiate  the  transfer  and  at  the  same  time 
claim  anything  in  the  Lanphere  property  beyond  his  inter- 
est in  the  rents  and  profits.  The  Lanphere  property  having 
been  conveyed  and  appellant  having  filed  his  bill  seeking  to 
reach  his  interest  in  the  proceeds  of  such  ccwiveyance,  has 
the  effect  of  substituting  the  Kansas  lands  and  the  $10,000 
in  cash  received  for  the  Lanphere  building,  and  gives  rise 
to  the  same  equities  in  the  substituted  property  that  existed 
in  the  Lanphere  building.  The  rights  of  the  parties  in  re- 
spect to  the  Kansas  lands  and  the  $10,000  in  cash  are  to 
be  determined  under  the  contract  of  March  30,  1897,  pre- 
cisely as  they  would  have  been  had  this  litigation  concerned 
the  Lanphere  building.  Applying  the  terms  of  the  written 
agreement  to  the  Kansas  property,  the  power  and  authority 
of  Sears,  Webster  and  Mrs.  Anderson  to  sell  and  convey 
the  Kansas  property  cannot  be  seriously  questioned. 

Conceding  the  existence  of  the  power  to  dispose  of  the 
Kansas  property,  it  was  nevertheless  the  duty  of  Sears  and 
Webster,  growing  out  of  their  trust  relation  to  appellant, 
to  exercise  good  faith  and  to  use  reasonable  diligence  to 
protect  his  interests  in  making  such  sale.  Appellant  con- 
tends that  Sears  and  Webster  violated  their  duty  in  this 
regard  and  disposed  of  the  Kansas  lands  at  a  price  grossly 
below  their  real  value,  and  that  there  was  such  a  want  of 
good  faith  and  diligence  pn  their  part  as  to  warrant  a  court 
of  equity  in  calling  upon  them  to  account  to  appellant  for 
the  actual  value  of  the  Kansas  lands  at  the  time  they  were 
sold.  By  far  the  greater  portion  of  the  voluminous  record 
in  this  case  is  occupied  by  testimony  relating  to  the  value  of 
these  Kansas  lands.  We  would  not  be  justified  in  extend- 
ing this  opinion  by  a  critical  examination  of  this  large  mass 
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of  conflicting  testimony.  The  land  in  question  is  located 
in  the  extreme  western  portion  of  Kansas.  Portions  of  it 
border  on  the  Colorado  State  line.  At  the  time  this  land 
was  conveyed  to  appellees  it  was  wild,  unimproved,  sandy 
prairie.  It  is  located  in  the  arid  region  and  cannot  be  made 
profitable  for  agriculture  without  irrigation.  The  evidence 
shows  that  in  1905  large  tracts  of  similar  lands  were  fre- 
quently sold  under  what  is  spoken  of  by  the  witnesses  as 
"compromise  tax  sales,''  for  $40  or  $50  a  section.  The 
so-called  compromise  tax  sale  refers  to  a  sale  of  lands  for 
taxes  for  whatever  portion  of  the  tax  due  the  lands  will 
bring.  Most  of  the  lands  in  that  section  of  the  State  were 
held  by  speculators  and  traders  and  changed  hands  in  large 
bodies.  Apparently  no  one  had  ever  attempted  to  settle 
upon  any  of  these  lands  at  that  time.  Many  of  the  wit- 
nesses for  appellees  testify  that  such  lands  could  be  bought 
at  from  seventy-five  cents  to  one  dollar  per  acfe.  When 
appellees  sold  these  lands,  in  March,  1905,  they  conveyed 
them  to  A.  D.  Atkins,  a  real  estate  agent,  who  at  that  time 
was  in  the  employ  of  Wise  &  Stem,  a  firm  of  real  estate 
dealers  of  Kansas  City,  Missouri.  The  title  was  taken  by 
Atkins  for  his  principals.  Wise  &  Stem,  who  furnished  the 
purchase  money.  After  Atkins  obtained  the  title  his  prin- 
cipals advertised  these  lands  extensively  throughout  the 
country ;  excursion  trains  at  very  low  rates  were  run  at  the 
instance  of  Wise  &  Stern ;  conveyances  were  paid  for,  and 
prospecting  parties  were  driven  over  these  lands  and  were 
entertained  at  the  expense  of  Wise  &  Stem.  By  energetic 
and  persistent  advertising  the  value  of  lands  in  this  section 
of  the  State  commenced  advancing,  and  sales  were  effected 
by  Atkins  of  considerable  portions  of  these  lands  at  from 
$3-50  to  $4  per  acre.  Atkins  had  a  contract  with  Wise  & 
Stem  by  which  he  was  to  receive  all  that  he  could  sell  the 
lands  for  over  $2.25  per  acre.  He  testifies  that  he  often 
took  a  considerable  portion  of  the  consideration  in  property. 
The  sales  by  Atkins  were  made  during  the  summer  of  1905. 
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Appellant  contends  that  the  price  at  which  Atkins  sold 
these  lands  is  conclusive  evidence  that  they  were  worth  more 
than  appellees  obtained  for  them.  We  cannot  assent  to  this 
view.  The  controlling  question  is,  what  was  the  reasonable 
fair  cash  value  of  these  lands  at  the  time  appellees  sold 
them  to  Atkins  ? — and  not  what  they  brought  after  they  had 
been  boomed  and  advertised  by  skilled  and  experienced  real 
estate  agents.  There  is  not  a  particle  of  evidence  in  this 
record  to  support  appellant's  allegation,  "on  information  and 
belief,"  that  there  was  a  combination  and  conspiracy  be- 
tween Atkins,  Sears  and  Webster  to  defraud  appellant  by 
dividing  the  increased  price  at  which  the  lands  were  sold, 
between  Atkins  and  appellees.  There  can  be  no  question  of 
the  good  faith  and  bona  fides  of  the  sale  by  Sears,  Webster 
and  Mrs.  Anderson  to  Atkins  and  that  the  consideration 
mentioned  in  the  deeds  is  the  only  consideration  that  any  of 
the  grantors  received.  Appellees,  having  the  power  to  sell 
these  lands,  were  only  required  to  exercise  their  best  judg- 
ment and  due  diligence,  in  good  faith,  to  obtain  what  the 
lands  were  worth,  and  even  if  it  should  appear  that  appel- 
lees had  made  a  mistake  in  their  judgment  as  to  the  value 
placed  upon  the  property,  in  the  absence  of  any  proof  tend- 
ing to  show  that  they  acted  fraudulently  or  in  bad  faith 
with  appellant  they  could  not  be  held  liable  for  a  loss. 
Sears,  Webster  and  Mrs.  Anderson  were  each  interested  in 
these  lands  as  well  as  appellant,  and  it  may  well  be  assumed 
that  self-interest  would  prompt  them  to  try  to  secure  the 
highest  price  attainable.  Again,  appellant  was  largely  in- 
debted to  Sears  arid  Webster.  They  must  have  known  that 
it  was  to  their  interest  to  obtain  at  least  enough  for  appel- 
lant's interest  to  cancel  his  indebtedness  to  them.  There  is 
every  reason  to  believe  that  appellees  in  good  faith  obtained 
what  they  considered  a  fair  and  reasonable  price  at  that 
time  for  the  Kansas  lands.  Under  these  circumstances  it 
would  be  manifestly  inequitable  to  require  them  to  account 
for  money  which  they  never  received,  based  on  the  boomed 
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prices  at  which  these  lands  subsequently  sold.  Poole  v. 
Koons,  252  111.  49;  Cooper  v.  Cooper,  256  id.  160. 

Appellant  has  failed  to  sustain  his  bill.  Upon  a  fair  and 
equitable  statement  of  the  account  between  appellant  and 
Sears  and  Webster  a  considerable  balance  wotdd  necessarily 
have  to  be  found  against  appellant,  but  since  appellees  are 
not  asking  for  a  decree  against  appellant  for  any  balance 
that  may  be  due  them,  no  reason  exists  for  remanding  the 
cause  for  the  purpose  of  having  the  account  stated. 

The  decree  of  the  superior  court  of  Cook  county  will 

**^""^'  Decree  afRrmed. 


John  Mosser,  Appellant,  vs.  Carrie  Rodgers  Fi.ake  et  al. 

Appellees. 

Opinion  Hied  April  ip,  ipij. 

1.  Wills — since  the  act  of  ipop  a  proceeding  to  probate  a  will 
is  a  proceeding  inter  partes.  By  the  act  of  1909  (Laws  of  1909, 
p.  473)  the  proceeding  to  probate  a  will,  which  had  formerly  been 
in  the  nature  of  a  proceeding  in  rem,  is  given  the  character  of  a 
proceeding  inter  partes,  and  the  method  of  acquiring  jurisdiction 
is  that  the  parties  shall  be  given  notice. 

2.  Sam£ — who  are  entitled  to  notice  of  proceeding  to  probate  a 
will.  Under  the  act  of  1909  heirs-at-law  and  legatees,  (the  term 
"legatees"  being  used  in  its  general  sense,  which  includes  devi- 
sees,) and,  under  the  proviso,  all  parties  in  interest,  are  entitled  to 
notice  of  a  proceeding  to  probate  a  will. 

3.  Same — a  devisee  whose  interest  is  revoked  by  codicil  is  en- 
titled to  notice.  One  to  whom  is  devised  a  substantial  interest  by 
the  original  will  but  whose  interest  is  taken  away  by  a  codicil  has 
an  interest  in  the  probate  of  the  will  and  is  entitled  to  notice  of  a 
proceeding  to  probate  the  instrument. 

4.  Same — the  court  cannot  presume  that  codicils  were  properly 
executed  or  that  the  testator  had  capacity  to  make  them.  In  deter- 
mining the  jurisdictional  question  as  to  who  are  entitled  to  notice 
of  a  proceeding  to  probate  a  will  all  the  instruments  offered  for 
probate  as  the  will  must  be  considered,  but  the  court  cannot  pre- 
sume that  codicils  cutting  off  interests  given  by  the  will  were  prop- 
erly executed  or  that  the  testator  had  legal  capacity  to  make  them. 
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5.  Sams — when  order  probating  a  will  will  he  set  aside.  If  a 
person  entitled  to  notice  of  a  proceeding  to  probate  a  will  receives 
no  notice  and  does  not  appear  or  waive  notice  the  court  is  without 
jurisdiction  to  enter  an  order  admitting  the  will  to  probate,  and 
such  order  will  be  set  aside  and  declared  of  no  effect  when  the 
want  of  jurisdiction  is  called  to  the  attention  of  the  court. 

CooKE,  J.f  dissenting. 

Appeai^  from  the  Circuit  Court  of  Knox  county;   the 
Hon.  R.  J.  GriER,  Judge,  presiding. 

WiLUAMs,  Lawrence,  Welsh  &  Green,  and  F.  O. 
McFarland,  for  appellant. 

WiujAM  E.  Mason,  Lewis  F.  Mason,  M.  J.  Daugh- 
ERTY,  and  Hardy,  Welsh  &  Hardy,  fbr  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

John  J.  Rodgers  died  at  Abingdon,  in  Knox  county,  on 
October  3,  1910,  leaving  an  estate  worth  in  personal  prop- 
erty about  $27,000  and  in  real  estate  about  $123,000.  On 
October  11,  1910,  a  petition  for  the  probate  of  an  alleged 
original  will  and  three  codicils  thereto  was  filed  in  the 
county  court  of  Knox  county  by  John  Mosser  and  James 
H.  Simmons,  who  were  named  therein  as  executors.  The 
original  will  was  dated  August  13,  1903,  and  the  three  cod- 
icils were  severally  dated  March  29,  1906,  November  25, 
1909,  and  January  19,  1910.  After  some  specific  devises 
and  bequests  one-eighth  part  of  the  estate  was  devised  by 
the  original  will  to  the  trustees  of  Hedding  College,  at  Ab- 
ingdon, to  endow  a  professorship  there,  to  be  known  as 
the  J.  R.  Jaques  Professorship.  The  first  codicil,  after  re- 
citing the  devise  and  bequest,  revoked  the  same  and  instead 
thereof  gave  to  the  children  of  the  testator's  son,  Clarence 
Rodgers,  the  said  one-eighth  part  of  the  estate,  charged 
vith  the  payment  to  the  trustees  of  Hedding  College  of 
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$7500,  to  be  used  in  the  founding  of  a  professorship.  By 
the  second  codicil  the  provisions  of  the  will  and  first  codicil 
in  favor  of  the  trustees  of  Hedding  College  were  canceled 
and  revdced,  and  the  testator  directed  that  in  no  case  should 
any  portion  of  his  estate  go  to  or  for  the  benefit  of  Hed- 
ding College.  The  third  codicil  made  no  reference  to  the 
college  or  the  trustees  but  modified  other  provisions  of ,  the 
will.  The  petition  purported  to  give  the  names  of  the 
heirs^at-law  and  the  devisees  and  legatees  under  the  will, 
but  neither  the  trustees  of  Hedding  College  nor  the  college, 
which  was  a  corporation  organized  under  the  laws  of  this 
State,  were  mentioned  in  the  petition  or  given  any  notice 
of  the  proceeding.  They  did  not  appear  or  waive  notice, 
and  on  November  7,  1910,  the  will  was  admitted  to  probate 
without  any  notice  to  them  nor  any  opportunity  for  a  hear- 
ing. On  the  next  day  letters  testamentary  were  issued  to 
John  Mosser  and  'James  H.  Simmons.  On  January  25, 
1 91 2,  John  Mosser  filed  his  petition  in  the  county  court, 
reciting  the  former  proceeding,  the  omission  of  the  trustees 
of  Hedding  College  and  the  college  in  the  petition,  the  ab- 
sence of  notice  to  or  appearance  of  the  trustees  or  the  col- 
lege, and  praying  the  court  to  set  aside  and  declare  of  no 
effect. the  order  admitting  the  instrument  to  probate,  and 
that  notice  might  be  given  and  the  will  again  admitted  to 
probate.  The  court  dismissed  the  petition,  and  on  appeal  to 
the  circuit  court  the  appeal  was  dismissed.  From  the  judg- 
ment of  the  circuit  court  an  appeal  was  taken  to  this  court. 

The  case  has  been  submitted  upon  the  single  question 
whether  the  trustees  of  Hedding  College  were  entitled  to 
notice  of  the  proceeding  to  probate  the  will,  the  appellant 
contending  that  they  were  so  entitled,  while  the  appellees 
insist  that  they  were  not  parties  in  interest  because  the  de- 
vises in  the  original  will  and  first  codicil  were  afterwards 
revoked  by  the  second  codicil. 

By  the  act  in  relation  to  the  probate  of  wills,  as  amended 
in  1909,  (Laws  of  1909,  p.  473,)  it  is  provided  that  before 
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any  will  shall  be  admitted  to  probate  a  petition  shall  be  filed 
in  the  court,  stating,  among  other  things,  the  names  of  all 
the  heirs-at-law  and  legatees,  with  the  place  of  residence  of 
each  when  known,  and  when  unknown  the  petition  shall  so 
state,  and  notice  is  to  be  pven  by  the  clerk  to  the  persons 
so  named,  as  provided  in  the  act.  If  a  will  has  been  de- 
posited in  the  county  court  for  ten  days  and  no  petition  has 
been  filed  the  court  may  proceed  to  probate  it  without  a 
petition,  but  only  after  having  caused  publication  and  notice 
of  the  intention  to  probate  the  will  to  be  given  to  the  par- 
ties in  interest  as  to  the  court  may  seem  proper ;  and  a  will 
may  be  admitted  to  probate  without  notice  if  all  the  heirs 
and  legatees  appear,  or,  if  of  legal  age  and  under  no  dis- 
ability, shall  file  in  writing  their  appearance  and  waiver  of 
notice.  By  the  statute  the  proceeding  for  the  probate  of  a 
will,  which  had  been  in  the  nature  of  a  proceeding  in  rem, 
was  given  the  character  of  a  proceeding  inter  partes,  (Scho- 
field  V.  Thomasy  231  111.  114,)  and  the  statute  prescribes 
the  conditions  necessary  to  the  exercise  of  the  power  to 
admit  a  will  to  probate.  The  method  of  acquiring  juris- 
diction of  the  parties  interested  is  that  they  shall  have  no- 
tice of  the  proceeding,  and  the  question  here  is  whether 
the  trustees  of  Hedding  College  were  within  either  of  the 
classes  mentioned  in  the  statute.  The  classes  mentioned  in 
the  body  of  the  act  are  heirs-at-law  and  legatees,  and  the 
latter  is  a  general  term,  including  devisees.  {Den  v.  Craw- 
ford, 8  N.  J.  L.  90.)  In  the  proviso  the  words  previously 
used  are  construed  as  including  all  parties  in  interest,  and 
certainly  the  trustees  of  Hedding  College  and  the  college 
were  parties  in  interest.  The  will  and  first  codicil  gave  to 
the  trustees,  for  the  use  of  the  college,  substantial  portions 
of  the  estate,  and  they  had  a  direct  interest  in  having  the 
original  will  and  first  codicil  established  and  admitted  to 
probate.  By  a  subsequent  codicil  their  interest  purported 
to  be  taken  away,  and  they  were  interested  in  the  question 
of  the  validity  of  the  later  codicils,  and  had  a  right  to  dis- 


Digitized  by 


Google 


lpra,'ll]  MossBR  V.  Flake.  237 

pute  the  testamentary  capacity  of  the  testator  at  the  time 
they  were  made  as  well  as  the  due  execution  of  them.  Their 
right  was  equal  to  that  of  an  heir  whose  interest  is  taken 
away  by  a  will  and  was  of  exactly  the  same  nature.  Every 
heir,  however  remote,  whose  inheritance  is  diminished  or 
taken  away  by  a  will  or  codicil  is  entitled  to  notice  and  to 
contest  the  validity  of  such  will  or  codicil,  and  the  trustees 
of  Hedding  College  had  an  interest  of  the  same  kind  as  to 
which  doctmients,  and  how  many  of  them,  constituted  the 
will  of  the  testator. 

It  is  true  that  if  all  the  instruments  were  proven  they 
would  constitute  but  one  will,  (Fry  v.  Morrison,  159  111. 
244;  Hubbard  v.  Hubbard,  198  id.  621;)  but  the  court 
could  only  exercise  the  judicial  power  to  hear  and  deter- 
mine that  question  by  the  filing  of  a  petition  and  notice 
having  been  given  as  required  by  the  statute.  The  question 
involved  being  one  of  jurisdiction,  merely,  the  parties  en- 
titled to  notice  were  to  be  determined  from  the  instruments 
when  presented  for  probate,  and  no  effect  whatever  can  be 
given  to  the  finding  of  the  court  that  all  the  several  instru- 
ments were  executed  according  to  law  and  were  valid.  The 
determination  of  the  jurisdictional  question  was  necessary 
to  the  exercise  of  the  judicial  power  to  decide  whether  the 
several  instruments  constituted  a  valid  will,  and  in  deter- 
mining that  question  there  could  be  no  presumption  that 
the  codicils  were  properly  executed  or  that  the  testator  had 
legal  capacity  to  make  them.  It  would  be  just  as  reason- 
able to  say  that  an  heir  is  not  entitled  to  notice  because  the 
will  cuts  him  off,  as  to  say  that  the  trustees  of  the  college 
were  not  entitled  to  notice  because  a  codicil  took  away  their 
devise.  The  petition  to  set  aside  the  probate  contained  mat- 
ters relating  to  events  subsequent  to  the  order  admitting 
the  will  and  codicils  to  probate,  and  the  bill  of  exceptions 
contains  the  same  matter,  but  they  are  not  relevant  to  the 
question  of  the  jurisdiction  of  the  county  court. 
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The  trustees  of  Hedding  College  were  named  in  the  will 
and  two  of  the  codicils,  and  it  necessarily  follows  that  they 
were  knowingly  left  out  of  the  petition  for  the  probate  of 
the  will.  Where  that  is  the  case  it  has  been  held  that  there 
is  an  absence  of  jurisdiction,  and  an  order  admitting  a  will 
to  probate  will  be  set  aside  and  declared  of  no  effect  when 
the  want  of  jurisdiction  is  brought  to  the  attention  of  the 
court.  Wright  v.  Simpson,  200  111.  56;  Floto  v.  Floto^ 
213  id.  438;  Rowlett  v.  Moore,  252  id.  436;  Schofield  v. 
Thomas,  supra. 

The  county  court  erred  in  dismissing  the  petition  and 
the  circuit  court  in  dismissing  the  appeal.  The  judgments 
are  reversed  and  the  cause  is  remanded  to  the  county  court. 

Reversed  and  remanded, 

Mr.  Justice  Cooke,  dissenting. 


Edwin  Begcs,  Appellee,  vs.  The  Postal  Telegraph- 
Cable  Company,  Appellant. 

Opinion  Hied  April  ip,  ipij, 

1.  TetEGRAPH  COMPANIES — whcH  question  of  company's  negli- 
gence is  for  the  jury.  Where  it  is  shown  that  the  defendant  tele- 
graph company  had  a  message  in  its  possession  a  sufficient  time 
before  its  wires  stopped  working  to  have  transmitted  it,  and  also 
that  if  the  message  had  beep  sent  promptly  after  the  wire  trouble 
ceased  it  would  have  been  received  in  time  to  have  accomplished 
the  sender's  purpose,  and  it  is  not  shown  that  the  wire  trouble  was 
due  to  some  cause  not  within  the  company's  control,  the  question 
whether  the  company  was  negligent  is  for  the  jury. 

2.  Same — when  sender  of  a  message  is  not  bound  by  conditions 
printed  on  back.  A  sender  of  a  telegram  is  not  bound  by  printed 
conditions  on  the  back  of  the  telegraph  blank  furnished  by  the 
company  unless  he  or  his  agent  has  knowledge  of  such  conditions 
and  assents  thereto. 

3.  Same — when  knozvledge  of  conditions  cannot  be  presumed. 
The  fact  that  the  agent  for  the  sender  of  a  telegram  has  for  years 
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used  the  blanks  furnished  by  the  company  does  not  justify  the  court 
in  holding,  as  a  matter  of  law,  that  the  agent  knew  the  printed  con- 
ditions on  the  back  of  the  blanks,  where  the  agent  testifies  that  he 
had  never  read  such  conditions  and  did  not  know  what  they  were ; 
but  the  question  of  knowledge,  under  such  circumstances,  is  one  of 
fact  for  the  jury. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Macon  county;  the  Hon.  W.  G.  Cochran,  Judge,  pre- 
siding. 

Hugh  Crea,  and  Hugh  W.  Housum,  for  appellant. 

Chester  Allan  Smith,  and  Buckingham  &  Mc- 
David,  for  aj^ellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Edwin  Beggs  brought  an  action  on  the  case  in  the  cir- 
cuit court  of  Macon  county  against  the  Postal  Telegraph- 
Cable  Company  to  recover  damages  for  alleged  delay  in  the 
transmission  of  a  cipher  telegram  sent  by  his  agents,  H.  I. 
Baldwin  &  Co.,  from  Decatur  to  the  Nye  &  Jenks  Grain 
Company  at  Chicago.  The  case  has  been  tried  twice  in  the 
circuit  court.  On  the  first  trial  a  judgment  for  $1125  was 
recovered,  which  was  reversed  and  the  cause  remanded  by 
the  Appellate  Court.  {Beggs  v.  Postal  Telegraph  Co.  159 
111.  App.  246.)  After  the  case  was  re-instated  in  the  cir- 
cuit court  the  declaration  was  amended  and  a  second  trial 
had,  resulting  in  a  verdict  and  judgment  for  $750,  which, 
upon  appeal  to  the  Appellate  Court  for  the  Third  District,' 
was  affirmed.  The  case  has  been  brought  to  this  court  upon 
a  certificate  of  importance. 

The  court  below  refused  to  give  a  peremptory  instruc- 
tion, at  the  request  of  appellant,  to  find  in  its  favor,  and 
this  is  assigned  as  error. 

Appellee  had  a  large  quantity  of  wheat  which  he  de- 
sired to  sell.    Baldwin  &  Co.  were  dealers  in  grain  in  De- 
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catur  and  bought  and  sold  through  grain  dealers  on  the 
Chicago  Board  of  Trade.  On  the  morning  of  July  8,  1907, 
appellee  called  on  Baldwin  &  Co.  at  their  Decatur  office  and 
authorized  them  to  send  a  telegram  to  Chicago  for  him, 
which  telegram,  when  translated  from  cipher,  reads  as  fol- 
lows :  "You  may  book  for  shipment  5000  bushels  of  No.  2 
red  winter  wheat  on  the  basis  of  the  price  of  the  Chicago 
September,  1907,  future,  to  be  loaded  on  cars  for  shipment 
to  Chicago  during  the  month  of  August,  1907,  at  94  cents 
per  bushel ;  6000  bushels  at  94^^  cents  per  bushel ;  25,000 
bushels  at  95  cents  per  bushel ;  25,000  bushels  at  955^  cents 
per  bushel ;  25,000  bushels  at  96  cents  per  bushel."  The 
telegram  was  addressed  to  the  Nye  &  Jenks  Grain  Com- 
pany. This  message  was  delivered  by  Baldwin  &  Co.  to  a 
messenger  of  appellant  in  Decatur  at  9:05  A.  M.  It  was 
received  at  the  Decatur  office  at  9:10,  forwarded  to  Chi- 
cago at  9:37  and  received  at  Chicago  at  9:40.  The  evi- 
dence shows  that  appellant  had  solicited  the  business  of 
Baldwin  &  Co.,  and  that  the  manager  of  appellant  was  in- 
formed by  Baldwin  &  Co.  that  their  messages  to  Chicago 
were  for  the  sale  or  purchase  of  grain  and  were  important, 
and  it  was  necessary  that  their  messages  be  delivered  on  the 
Board  of  Trade  before  9:30  A.  M.  The  evidence  is  not 
disputed  that  if  the  message  in  question  had  been  received 
in  Chicago  by  9 130  appellee  would  have  been  able  to  have 
effected  sales,  as  the  market  was  at  that  time  at  a  profit; 
that  the  market  on  the  Chicago  Board  of  Trade  declined 
rapidly  during  the  first  hour  of  business;  that  the  market 
had  so  fluctuated  that  by  the  time  appellee's  telegram  was 
received  a  sale  could  not  be  made  at  the  figures  named, 
while  if  the  grain  had  been  offered  at  9:30  it  would  have 
brought  more  than  the  price  named  in  the  telegram.  The 
recovery  in  this  case  is  on  account  of  the  loss  thus  sus- 
tained by  appellee  by  a  failure  to  close  his  contracts  before 
the  decline  in  the  market. 
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Appellant  had  three  wires  from  Decatur  to  Chicago  and 
three  operators  in  Decatur.  Two  of  these  wires  were  con- 
nected with  offices  in  the  Chicago  Board  of  Trade  building 
and  the  other  with  its  general  office.  The  evidence  shows 
that  at  9:15  two  of  the  wires  became  dead  or  disconnected, 
so  that  messages  could  not  be  transmitted  over  them,  and 
remained  in  this  condition  for  ten  or  fifteen  minutes.  Mes- 
sages for  Chicago  before  9:15  in  relation  to  grain  are  sent 
to  the  general  office,  but  after  that  hour  they  go  direct  to 
the  office  in  the  Board  of  Trade  building.  The  testimony 
is  that  the  message  in  question  could  have  been  transmitted 
in  one  and  one-half  minutes  over  any  of  these  wires  that 
were  working.  From  9:10  to  9:15  there  was  five  minutes, 
which  was  ample  time,  according  to  the  evidence,  to  send 
this  message  before  the  wires  went  dead,  and  there  was 
time  enough  after  the  wires  again  came  into  use  to  have 
gotten  the  message  to  Chicago  had  it  been  sent  immediately. 
There  was  a  delay  of  several  minutes  in  sending  the  mes- 
sage after  the  wires  were  in  service.  It  is  not  shown  that 
the  trouble  with  the  wires  was  due  to  some  cause  not  under 
the  control  of  appellant.  We  think  the  question  whether, 
under  all  the  circumstances,  appellant  was  guilty  of  negli- 
gence in  transmitting  this  message  was  a  question  of  fact 
for  the  jury,  and  that  there  was  no  error  in  overruling  ap- 
pellant's motion  for  a  directed  verdict. 

The  message  in  question  was  written  on  a  page  of  a 
book  or  pad  of  blanks  which  Baldwin  &  Co.  had  for  use  in 
their  office.  On  the  back  of  this  message  a  number  of  con- 
ditions were  printed,  one  of  which  was  that  there  would  be 
no  liability  against  the  company  unless  a  claim  for  the  same 
was  presented  within  sixty  days  from  the  date  of  the  mes- 
sage. No  claim  having  been  made,  appellant  insists  that 
it  is  absolved  from  liability  by  the  condition  referred  to. 
Appellant  concedes  that  the  law  in  this  State  is  settled  that 
appellee  is  not  bound  by  the  printed  conditions  on  the  back 
of  the  message  unless  he  or  his  agents  had  knowledge  of 
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such  conditions  and  assented  thereto.  The  same  rule  that 
is  applied  to  express  and  railroad  companies  applies  to  tele- 
graph companies.  {Tyler,  Ullman  &  Co.  v.  Western  Un- 
ion Telegraph  Co.  60  111.  421 ;  Providence-Washington  Ins. 
Co.  V.  Western  Union  Telegraph  Co.  247  id.  84.)  But  ap- 
pellant argues  that  Baldwin  &  Co.  should  be  held  to  have 
implied  or  constructive  knowledge  from  the  fact  that  they 
had  used  similar  blanks  for  messages  for  a  number  of  years. 
We  know  of  no  rule  which  will  warrant  us  in  treating  a 
question  of  fact  as  one  of  law,  as  we  would  be  required  to 
do  to  sustain  appellant's  contention  on  this  point.  Baldwin 
testified  that  he  had  never  read  the  printed  conditions  on 
the  back  of  the  telegraph  blank  and  did  not  know  what  it 
contained.  It  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether  appellee  or  his  agents  had  knowledge  of  the 
printed  conditions  and  had  assented  thereto. 

Appellant  complains  of  the  rulings  of  the  court  in  re- 
gard to  the  admission  of  certain  evidence,  and  also  com- 
plains of  the  refusal  of  its  fifth  instruction.  This  instruc- 
tion was  properly  refused.  It  presented  appellant's  theory 
of  constructive  knowledge  of  the  printed  conditions  on  the 
telegram,  and  told  the  jury  that  if  Baldwin  knew  there 
were  printed  conditions  on  the  telegram  and  had  neglected 
to  inform  himself  as  to  their  contents  he  would  be  charged 
with  knowledge.  This  instruction  has  no  support,  so  far 
as  we  are  advised,  in  any  of  the  decisions  of  this  court. 

Appellant  complains  of  the  giving  of  certain  instruc- 
tions on  behalf  of  appellee.  These  instructions  have  had 
our  consideration  and  we  are  of  the  opinion  that  there  was 
no  serious  error  in  the  giving  of  them. 

The  rulings  of  the  court  as  to  the  evidence  were  prop- 
erly disposed  of  by  the  Appellate  Court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Edward  G.  Zilm,  County  Collector,  Ap- 
pellee, vs,  Barbara  Hayes  et  cU.  Appellants. 

Opinion  filed  April  ip,  ipij, 

1.  Special  taxation — wha4  necessary  to  authorise  new  ordi- 
nance for  a  tax  for  work  already  done.  To  authorize  the  passage, 
under  the  Sidewalk  act,  of  a  new  ordinance  levying  a  special  tax 
to  pay  for  work  already  done  in  good  faith  pursuant  to  a  former 
ordinance  which  has  been  set  aside,  it  is  essential  that  the  former 
ordinance  be  merely  defective  and  not  void. 

2.  Same — when  former  ordinance  cannot  he  regarded  as  merely 
defective.  A  special  tax  ordinance  passed  after  the  Sidewalk  act 
of  1905  was  in  force,  but  which  follows  and  complies  with  the  pro- 
visions of  the  Sidewalk  act  of  1875  instead  of  the  act  of  1905,  can 
not  be  said  to  be  merely  defective  but  must  be  regarded  as  void, 
notwithstanding  the  act  of  1905  retains  many  of  the  provisions  of 
the  act  of  1875. 

Appeal  from  the  County  Court  of  LaSalle  county ;  the 
Hon.  W.  H.  HiNEBAUGH,  Judge,  presiding. 

Butters  &  Armstrong,  for  appellants. 

Lloyd  Painter,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  prosecuted  as  a  consolidated  appeal 
by  Barbara  Hayes  and  A.  T.  Hayes  to  reverse  a  judgment 
and  order  of  sale  of  the  county  court  of  LaSalle  county 
against  certain  property  of  appellants  in  the  village  of 
Grand  Ridge  for  the  cost  of  constructing  sidewalks  in  front 
of  said  property. 

An  ordinance  was  passed  August  14,  1906,  for  the  con- 
struction, by  special  tax,  of  a  brick  sidewalk  in  front  of 
property  owned  by  Barbara  Hayes.  She  was  notified  of 
the  passage  of  the  ordinance  and  requested  to  construct 
the  walk  within  thirty  days,  but  failing  to  do  so  the  walk 
was  constructed  by  the  village  at  a  cost  of  $29.70.     This 
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was  levied  as  a  special  tax  against  the  lots,  but  when  ap- 
plication was  made  for  judgment  against  the  property  and 
order  of  sale  for  the  payment  of  the  tax,  objections  by 
Barbara  Hayes  were  sustained  and  judgment  denied.  On 
October  4,  1910,  the  village  passed  another  ordinance  di- 
recting the  construction  of  the  walk,  to  be  paid  for  by  a 
special  tax  against  the  lots.  This  ordinance  was  an  attempt 
on  the  part  of  the  village  to  avail  itself  of  the  provisions 
of  the  Sidewalk  act,  as  amended  in  1905,  authorizing  an- 
other assessment  when  the  walk  had  already  been  con- 
structed in  good  faith  by  the  village  under  a  prior  ordi- 
nance and  the  tax  under  the  prior  ordinance  had  been  set 
aside  by  a  court.  Objections  to  judgment  and  order  of 
sale  for  the  payment  of  the  tax  under  this  ordinance  were 
also  sustained  and  judgment  denied.  November  7,  191 1, 
the  village  passed  another  ordinance  for  the  purpose  of 
subjecting  the  lots  to  payment  of  the  cost  of  constructing 
the  sidewalk  by  the  village.  Barbara  Hayes  filed  objec- 
tions to  judgment  and  order  of  sale  against  the  property, 
but  the  county  court  overruled  the  objections  and  rendered 
judgment  and  ordered  sale  of  the  property  to  pay  the  same. 
On  September  20,  1909,  the  village  of  Grand  Ridge 
passed  an  ordinance  for  the  construction  of  a  concrete  side- 
walk in  front  of  property  belonging  to  A.  T.  Hayes,  to  be 
paid  for  by  special  taxation.  He  failed  to  construct  the 
walk  pursuant  to  notice  given  under  the  ordinance  and  it 
was  constructed  by  the  village  at  a  cost  of  $188.30.  When 
application  was  made  for  judgment  against  the  property 
for  the  cost  of  the  walk  as  a  special  tax,  objections  were 
filed  by  A.  T.  Hayes.  The  objections  were  sustained  and 
judgment  denied.  October  4,  1910,  the  village  passed  an- 
other ordinance  for  the  purpose  of  subjecting  the  property 
to  the  payment  of  the  cost  of  the  walk  that  had  been  con- 
structed by  the  village  under  the  prior  ordinance.  When 
application  was  made  for  judgment  by  virtue  of  this  ordi- 
nance objections  of  the  property  owner  were  sustained  and 


Digitized  by 


Google 


Iprfl/ll]  The  People  v.  Hayes.  245 

judgment  denied.  November  7,  191 1,  the  village  passed 
another  ordinance  for  the  purpose  of  taxing  the  cost  of  the 
construction  of  the  walk  against  the  property.  Objections 
to  judgment  by  virtue  of  this  ordinance  were  overruled, 
judgment  rendered  for  the  tax  and  the  property  directed  to 
be  sold  for  the  payment  thereof. 

We  consider  it  necessary  to  discuss  but  one  of  the  ques- 
tions raised  by  appellants.  They  contend  that  the  original 
ordinances, — the  one  of  1906  relating  to  the  sidewalk  in 
front  of  Barbara  Hayes'  property  and  the  one  of  1909  re- 
lating to  the  sidewalk  in  front  of  A.  T.  Hayes'  property, — 
were  void  and  that  no  tax  could  be  imposed  against  the 
property  by  new  ordinances  to  pay  for  the  walks  previously 
constructed  under  void  ordinances.  Authority  given  by  the 
Sidewalk  act  to  pass  a  new  ordinance  levying  a  special  tax 
for  work  already  done  by  the  city  or  village  in  good  faith 
pursuant  to  an  ordinance,  but  which  has  been  set  aside  by 
a  court,  cannot  be  exercised  if  the  previous  ordinance  was 
void.  If  the  original  ordinance  was  merely  defective  but 
not  void,  then  a  new  ordinance  may  be  passed  for  the  levy 
of  the  special  tax.    City  of  Chicago  v.  Gait,  225  111.  368. 

The  reason  given  for  the  contention  that  the  original 
ordinances  were  void  is,  that  they  followed  and  complied 
with  the  provisions  of  the  Sidewalk  act  of  1875  as  it  ex- 
isted prior  to  its  revision  and  amendment  in  1905.  This  is 
not  disputed  by  appellee,  but  it  is  insisted  the  revision  or 
amendment  of  1905,  while  it  made  changes,  retained  much 
of  the  act  as  it  originally  existed  and  was  not  a  repeal  of 
the  original  act.  It  is  true,  the  act  of  1905  retained  much 
of  the  original  act,  but  it  is  also  true  that  it  contains  ma- 
terial provisions  not  in  the  act  of  1875,  which  the  legis- 
lature evidently  intended  should  be  complied  with  by  mu- 
nicipalities seeking  to  avail  themselves  of  the  provisions  of 
the  act.  We  cannot  say  that  an  ordinance  passed  in  1906 
or  1909,  not  in  compliance  with  the  law  as  it  existed  in 
1905  but  in  compliance  with  the  law  as  it  existed  prior  to 
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1905,  is  defective,  merely.  It  seems  to  us  it  is  dearly  void. 
This  being  true,  the  original  ordinances  furnished  no  basis 
or  authority  for  imposing  the  special  tax  by  new  ordinances 
to  pay  for  the  work  already  done  by  the  village  under  void 
ordinances. 

We  are  of  opinion  the  court  erred  in  overruling  objec- 
tions and  rendering  judgment  for  the  taxes.  The  judg- 
ment  is  therefore  reversed.  judgment  reversed. 


Thomas  F.  Judge,  Appellant,  vs.  Adolph  Bergman  et  al. 

Appellees. 

Opinion  filed  April  ip,  1913. 

1.  Sanitary  districts— />rfmary  object  of  Sanitary  District  of 
Chicago.  The  primary  object  in  organizing  the  Sanitary  District 
of  Chicago  was  to  dispose  of  the  sewage  of  the  district  without 
pollution  of  the  waters  of  Lake  Michigan,  which  furnishes  drink- 
ing water  for  the  inhabitants  of  a  large  portion  of  the  district. 

2.  Same — powers  of  sanitary  district  are  not  limited  to  territory 
outside  of  other  municipalities.  The  powers  delegated  to  the  Sani- 
tary District  of  Chicago  may  be  exercised  in  furtherance,  of  the 
purposes  of  the  district  within  as  well  as  without  the  territory  of 
other  municipalities  which  are  wholly  or  partly  within  the  territory 
of  the  sanitary  district. 

3.  Same — 'u^hat  is  meant  by  "adjuncts"  and  "additions."  The 
words  "adjuncts"  and  "additions,"  used  in  the  Sanitary  District 
act,  mean  auxiliary  channels  to  bring  the  sewage  and  drainage 
from  the  sewers  and  sewer  systems  of  the  various  municipalities 
within  the  district  into  the  main  channel  of  the  district;  but  the 
question  as  to  what  is  or  is  not  an  "adjunct"  or  "addition"  must 
be  determined  by  the  facts  of  the  particular  case. 

4.  Same — purpose  of  constructing  north  shore  channel.  The 
purpose  of  the  construction  of  the  north  shore  channel  by  the 
Sanitary  District  of  Chicago  was  to  convey  the  sewage  of  the  city 
of  Evanston,  and  of  the  other  municipalities  north  of  Chicago  and 
within  the  boundaries  of  the  district  as  extended  by  tlie  act  of 
1903,  to  the  main  channel  of  the  district  through  the  connection 
of  the  north  shore  channel  with  the  sewer  systems  of  such  mu- 
nicipalities. 
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5.  Same — power  of  sanitary  district  to  build  intercepting  sewer 
and  pumping  plant.  Where  a  city  lying  within  the  Sanitary  Dis- 
trict of  Chicago  has  a  complete  and  adequate  system  of  sewers, 
which  discharge  into  Lake  Michigan,  with  the  result  that  the  water 
supply  of  inhabitants  of  the  district  living  outside  of  the  city  is 
contaminated,  the  sanitary  district  may  construct,  at  its  own  ex- 
pense, an  intercepting  sewer,  conduits  and  sewage  pumping  plant 
to  divert  the  sewage  into  the  channel  of  the  district,  without  re- 
gard to  the  question  whether  the  city  would  have  power  to  make 
the  same  improvement.  {City  of  Chicago  v.  Green,  238  111.  258, 
explained.) 

Appeal  from  the  Branch  "!>*'  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Richard  S.  Tut- 
niLir,  Judge,  presiding. 

Calhoun,  Lyford  &  Sheean,  for  appellant. 

Edmund  D.  Adcock,  (John  C.  Williams,  and  Ross 
C.  Hall,  of  counsel,)  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Thomas  F.  Judge,  as  a  citizen  and  tax-payer  of  Cook 
county,  filed  a  bill  in  equity  for  the  purpose  of  enjoining 
the  trustees  of  the  Sanitary  District  of  Chicago  from  con- 
structing and  maintaining  a  proposed  system  of  conduits, 
sewers  and  a  pumping  station  in  the  city  of  Evanston  and 
from  expending  the  funds  of  said  sanitary  district  for  said 
improvements,  basing  his  claim  for  relief  upon  a  want  of 
power  to  construct  and  pay  for  said  improvements.  The 
theory  of  the  bill  is  that  the  proposed  conduits,  sewers  and 
pumping  station  are  purely  local  improvements,  designed  to 
supplement  the  local  sewer  system  of  the  city  of  Evanston, 
and  as  such  should  be  constructed  and  paid  for  by  the  city 
of  Evanston,  by  special  assessment  or  otherwise.  Defend- 
ants answered  the  bill,  and  the  cause  was  heard  by  the  court 
upon  the  bill  and  answer  and  a  stipulation  as  to  the  facts. 
A  decree  was  entered  in  the  circuit  court  of  Cook  county 
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dismissing  the  bill  for  want  of  equity.  To  reverse  that  de- 
cree the  complainant  below  prosecuted  an  appeal  to  the  Ap- 
pellate Court  for  the  First  District.  The  Appellate  Court 
affirmed  the  decree  of  the  circuit  court,  and  granted  a  cer- 
tificate of  importance  and  an  order  allowing  an  appeal  to 
this  court. 

The  Appellate  Court  summarizes  the  material  facts  of 
the  stipulation  as  follows:  '*That  complainant  is  a  citi- 
zen, a  voter  and  a  tax-payer  of  said  sanitary  district ;  that 
defendants  are  the  trustees  thereof;  that  the  main  channel 
of  the  district  was  completed  in  1900,  and  that  its  effect 
was  to  change  the  course  of  the  Chicago  river  so  that  it 
now  flows  away  from  Lake  Michigan  and  discharges  into 
the  Desplaines  river  at  Lockport,  affording  an  outlet  in  that 
direction  for  the  drainage  and  sewage  of  the  city  of  Chi- 
cago, which  formerly  was  discharged  into  the  lake;  that 
by  the  act  of  the  General  Assembly  of  May  14,  1903,  said 
district  was  enlarged  so  as  to  include  the  city  of  Evans- 
ton  and  the  villages  of  Wilmette,  Gross  Point,  Kenilworth, 
Winnetka  and  Glencoe  on  the  north  and  others  on  the 
south;  that  thereafter  said  district  constructed  a  channel 
or  drainage  ditch  known  as  the  'north  shore  channel,'  ex- 
tending from  the  north  branch  of  the  Chicago  river  to  a 
point  on  the  shore  of  Lake  Michigan  near  the  boundary 
line  between  Evanston  and  Wilmette,  'for  the  purpose  of 
furnishing  an  outlet  for  the  drainage  and  sewage  of  the 
city  of  Evanston,  the  village  of  Wilmette  and  other  vil- 
lages lying  to  the  north  of  the  city  of  Chicago,*  which  chan- 
nel runs  through  the  north-western  portion  of  Evanston, 
and  to  provide  for  a  sufficient  flow  of  water  for  said  chan- 
nel a  pumping  station  has  been  installed  at  the  lake  end 
of  the  same;  that  said  channel  'is  of  sufficient  capacity  to 
carry  off  and  divert  into  the  north  branch  of  the  Chicago 
river,  and  thence  into  said  main  channel,  all  of  the  drainage 
and  sewage  of  the  village  of  Wilmette,  the  city  of  Evans- 
ton and  all  other  villages  lying  north  of  the  city  of  Chicago 
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when  such  drainage  and  sewage  is  diverted  into  said  north 
shore  channel  •/  that  the  city  of  Evanston  has  a  shore  line  of 
approximately  three  and  one-half  miles  along  Lake  Michi- 
gan, is  from  one  and  a  half  to  two  miles  in  width,  with  a 
population  of  over  25,000,  and  on  and  prior  to  May  23, 
191 2,  had,  and  now  maintains,  an  extensive  system  of 
sewers,  through  which  the  sewage  and  drainage  of  that 
part  of  the  city  which  lies  south  and  east  of  the  north  shore 
channel  are  discharged  directly  into  Lake  Michigan;  that 
the  effect  of  this  is  to  pollute  and  contaminate  the  water  of 
the  lake,  and  'that  at  times  said  contaminative  effect  ex- 
tends as  far  south  as  to  include  a  part  of  the  water  supply 
of  the  city  of  Chicago,  and  as  far  north  as  to  include  the 
water  supply  of  some  of  the  municipalities  lying  north  of 
said  city  of  Evanston;'  that  Lake  Michigan  is  the  source 
of  the  water  supply  of  almost  all  of  the  people  of  the  sani- 
tary district;  that  the  total  assessed  valuation  of  all  taxable 
property  within  the  limits  of  the  city  of  Evanston  for  the 
year  191 1  was  $11,021,698,  and  its  total  indebtedness,  in- 
cluding $146,100  of  bonds,  is  $356,100;  that  on  May  23, 
191 2,  appellees,  as  trustees  of  said  sanitary  district,  passed 
an  order  directing  the  chief  engineer  of  the  district  to  pre- 
pare detailed  plans  and  specifications  for  the  construction 
of  a  system  of  intercepting  sewers  and  conduits  at  an  esti- 
mated cost  of  $405,000,  and-  that  they  are  about  to  con- 
struct the  same  at  the  sole  expense  of  said  sanitary  district ; 
that  the  plans  for  said  work  provide  for  the  construction  of 
a  pumping  station  on  the  lake  front,  in  Evanston,  for  the 
purpose  of  pumping  sewage  coming  from  the  lower  parts 
of  the  city  along  the  lake  front  to  such  an  elevation  that  it 
can  flow  into  the  north  shore  channel  of  said  district,  *it 
being  impossible  to  divert  said  sewage  into  said  north  shore 
channel  except  by  pumping  the  same;'  that  the  'proposed 
conduits  are  three  feet  in  diameter  at  their  southern  ex- 
tremities and  gradually  increase  in  size  until  said  conduit 
is  ten  feet  in  diameter;*    that  'the  sole   function  of  the 
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works  covered  by  said  order  of  May  23,  191 2,  and  shown 
in  heavy  red  lines  on  said  complainant's  Exhibit  i,  is  to 
receive  from  the  sewers  built  and  maintained  by  the  city 
of  Evanston„as  shown  on  said  Exhibit  i,  the  sewage  be- 
fore it  is  discharged  into  the  waters  of  Lake  Michigan  and 
to  convey  the  same  into  said  north  shore  channel.*  A  map 
attached  as  Exhibit  i  shows  in  small  lines  and  figures  what 
seems  to  be  a  practically  complete  system  of  sewers  cover- 
ing the  whole  city  of  Evanston,  the  main  lines  of  which  run 
east  and  discharge  into  Lake  Michigan.  Said  map  also 
shows  in  heavy  red  lines  the  location  and  direction  of  the 
proposed  conduits.  Two  branch  lines  are  thus  shown,  be- 
ginning in  the  southern  part  of  the  city,  one  running  north 
along  the  lake  shore  and  the  other  further  west,  intercept- 
ing the  existing  sewers.  These  branch  lines  meet  near  the 
pumping  station,  from  which  a  single  larger  conduit  pro- 
ceeds in  a  north  and  westerly  direction  to  the  north  shore 
channel." 

The  city  of  Evanston  is  wholly  within  the  Sanitary  Dis- 
trict of  Chicago.  It  has  a  complete  and  efficient  system 
of  sewerage,  amply  sufficient  to  properly  dispose  of  its 
sewage.  The  only  reason  for  constructing  the  conduits 
along  the  lake  front  is  to  intercept  the  sewage  of  the  city 
and  convey  it  to  the  north  shore  channel  of  the  sanitary 
district  instead  of  allowing  it  to  be  deposited  in  Lake  Mich- 
igan. It  is  stipulated  that  the  depositing  of  the  sewage 
by  the  city  of  Evanston  into  Lake  Michigan  pollutes  the 
water,  not  only  in  that  portion  of  the  lake  opposite  the 
city  of  Evanston,  but  above  and  below  as  well.  Substan- 
tially the  whole  of  the  sanitary  district  is  dependent  upon 
Lake  Michigan  for  its  water  supply.  The  primary  object 
in  organizing  the  Sanitary  District  of  Chicago  was  to  dis- 
pose of  the  sewage  without  pollution  of  the  waters  of  Lake 
Michigan.  This  purpose  was  accomplished,  at  the  cost  of 
many  millions  of  dollars,  by  constructing  the  main  channel 
of  the  sanitary  district  canal,  with  such  adjuncts  and  ad- 
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ditions  thereto  as  were  necessary  or  proper  to  carry  the 
sewage  to  said  main  channel.  The  north  shore  channel  was 
constructed  for  the  purpose  of  conveying  the  sewage  of 
Evanston  and  other  municipalities  north  of  Chicago  to  the 
main  channel  of  the  sanitary  district.  The  north  shore 
channel  is  west  of  the  principal  part  of  the  city  of  Evans- 
ton.  Under  present  conditions  there  is  no  connection  be- 
tween the  north  shore  channel  and  the  sewerage  system  of 
the  city  of  Evanston.  Without  such  connection  the  north 
shore  channel  will  fail  to  accomplish  one  of  the  important 
purposes  of  its  construction.  The  construction  of  the  inter- 
cepting sewers  along  the  lake  front,  with  the  installation  of 
a  pumping  station  at  the  north  end  thereof,  is  the  only  prac- 
tical method  of  collecting  the  sewage  of  Evanston  arid  con- 
veying it  to  the  north  shore  channel.  The  improvement  is 
a  necessary  part  of  the  general  purpose  to  avoid  the  pollu- 
tion of  the  waters  of  Lake  Michigan,  and  its  construction 
will  confer  benefits  on  the  whole  people  of  the  sanitary  dis- 
trict of  the  same  general  character  as  those  that  result  from 
the  construction  of  the  main  channel  of  the  sanitary  district. 

The  bill  in  this  case  is  filed  on  the  theory  that  the  trus- 
tees of  the  Sanitary  District  of  Chicago  have  no  power,  un- 
der the  law,  to  construct  this  improvement.  The  sanitary 
district  is  a  municipal  corporation  organized  to  secure,  pre- 
serve and  promote  the  public  health.  {People  v.  Nelson, 
133  111.  565.)  It  derives  its  powers  from  the  legislature, 
and  can  exercise  only  those  that  have  been  expressly  dele- 
gated to  it  and  such  as  are  necessarily  implied.  (City  of 
Chicago  v.  M.  &  M.  Hotel  Co,  248  111.  264.)  Statutes 
granting  powers  to  municipal  corporations  are  strictly  con- 
strued, and  any  fair  and  reasonable  doubt  as  to  the  existence 
of  the  power  is  resolved  against  the  municipality  claiming 
the  right  to  exercise  it.    Seeger  v.  Mueller ,  133  111.  86. 

Section  7  of  the  Sanitary  District  act  of  1889  is  as  fol- 
lows: "The  board  of  trustees  of  any  sanitary  district  or- 
ganized under  this  act  shall  have  power  to  provide  for  the 
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drainage  of  such  district  by  laying  out,  establishing,  con- 
structing and  maintaining  one  or  more  main  channels, 
drains,  ditches  and  outlets  for  carrying  .off  and  disposing 
of  the  drainage  (including  the  sewage)  of  such  district,  to- 
gether with  such  adjuncts  and  additions  thereto  as  may  be 
necessary  or  proper  to  cause  such  channels  or  outlets  to 
accomplish  the  end  for  which  they  are  designed  in  a  sat- 
isfactory manner." 

Under  the  powers  conferred  by  the  above  statute  the 
main  channel  of  the  sanitary  district  was  constructed.  The 
constitutionality  of  the  original  Sanitary  District  act  of 
1889  came  before  this  court  at  its  June  term,  1890.  (WU- 
son  V.  Sanitary  District,  133  111.  443.)  One  of  the  objec- 
tions urged  against  the  validity  of  the  act  was,  that  the 
work  contemplated  under  the  Sanitary  District  act  of  1889 
was  a  local  improvement,  which,  under  the  constitution, 
could  only  be  made  by  cities,  towns  and  villages.  The  ob- 
jection was  not  sustained.  It  was  there  held  that  the  pres- 
ervation of  the  public  health  is  one  of  the  paramount  ob- 
jects of  government;  that  the  State,  in  the  exercise  of  its 
police  power,  could  enact  any  appropriate  legislation  to 
accomplish  this  object,  or  it  might  delegate  the  power  to 
cities,  towns  and  villages  or  other  municipal  corporations 
which  the  legislature  in  its  wisdom  might  see  proper  to 
authorize  to  better  accomplish  this  paramount  object.  It 
was  there  said  that  the  making  of  sewers  and  drains  for 
the  removal  of  garbage  and  filth,  the  boring  of  artesian 
wells,  the  construction  of  aqueducts  for  the  purpose  of  pro- 
curing a  supply  of  pure,  fresh  water,  the  drain  of  malarial 
swamps,  and  the  erection  of  levees  to  prevent  overflow, 
were  among  the  well  recognized  means  which  might  prop- 
erly be  employed  to  preserve  and  promote  the  public  health. 
It  was  held  that  the  power  conferred  upon  the  sanitary 
district  to  construct  its  main  channels,  drains,  ditches  and 
sewers,  together  with  such  adjuncts  and  additions  as  were 
necessary,  was  directly  referable  to  the  police  power,  which 


Digitized  by 


Google 


iprO,Ml]  Judge  v.  Bergman.  253 

was  rightfully  conferred  upon  the  sanitary  district  by  the 
legislature.  It  was  there  pointed  out  that  while  cities,  towns 
and  villages  might  exercise  the  police  power  within  their 
limits,  still  there  was  no  constitutional  objection  to  an  act 
of  the  legislature  creating  a  sanitary  district  including  with- 
in its  boundaries  more  than  one  city  and  investing  it  with 
the  powers  of  taxation  for  sanitary  purposes  co-extensive 
with  the  territory  to  be  controlled.  As  a  justification  for 
legislation  of  this  character  it  was  pointed  out  in  argument 
that  it  might  often  happen,  in  the  exercise  of  such  powers 
by  cities,  that  they  would  have  to  exercise  control  over 
large  rural  districts  adjacent  thereto,  as  in  case  of  large 
malarial  swamps  lying  in  the  vicinity  of  cities,  and  in  other 
instances  where  the  air  and  water  to  be  used  by  the  city 
f>opulation  would  be  poisoned  and  laden  with  germs  of  dis- 
ease from  causes  existing  beyond  the  city  limits. 

The  mere  circumstance  that  the  sanitary  district  may 
exercise  powers  such  as  cities  and  villages  may  exercise 
within  their  respective  corporate  limits  is  not  conclusive  of 
the  question  whether  those  powers  may  have  been  delegated 
to  the  sanitary  district.  Necessarily,  the  powers  of  a  sani- 
tary district  are  either  of  the  same  general  character  or 
very  similar  to  the  powers  exercised  by  cities  and  villages 
in  respect  to  the  particular  subjects  over  which  the  sani- 
tary districts  are  given  control.  The  delegated  powers  of  a 
sanitary  district  may  be  exercised  in  furtherance  of  the 
purposes  of  its  creation  within  as  well  as  without  other 
municipalities  that  may  be  wholly  or  partly  within  the  cor- 
porate limits  of  such  district.  It  may  not  exercise  all  the 
powers  belonging  to  a  city  or  village  within  the  district.  It 
is  not  within  the  purposes  of  the  sanitary  district  to  install 
a  system  of  sewers  and  connect  the  various  houses  of  a  city 
with  the  same.  That  belongs  to  the  city  or  village  and  is 
strictly  a  local  improvement.  On  the  other  hand,  it  is  not 
the  duty  of  a  city  like  Evanston,  which  already  has  a  com- 
plete and  satisfactory  system  of  sewerage  installed,  which 
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has  presumably  been  paid  for  by  special  assessment,  or 
otherwise,  by  the  tax-payers  of  tliat  city,  to  take  upon  it- 
self the  further  burden  of  constructing  adjuncts  and  addi- 
tions to  the  sanitary  district  channels  in  order  to  dispose  of 
its  sewage  in  accordance  with  the  general  plans  of  the  sani- 
tary district.  The  sanitary  district  is  expressly  authorized 
to  construct  such  "adjuncts*'  and  "additions"  as  "may  be 
necessary  or  proper  to  cause  such  channels  or  outlets  to 
accomplish  the  end  for  which  they  are  designed  in  a  satis- 
factory manner."  The  words  "adjuncts"  and  "additions," 
as  used  in  the  Sanitary  District  act,  mean  auxiliary  chan- 
nels to  bring  the  sewage  and  drainage  from  the  various 
sewers  and  systems  of  sewers  of  the  municipalities  in  the 
limits  of  the  sanitary  district  into  the  main  channel  of  the 
sanitary  district.  It  was  not  intended  that  the  sanitary  dis- 
trict should  be  charged  with  constructing  and  maintaining 
local  improvements  for  the  local  drainage  and  sewerage  of 
lands  and  property.  {City  of  Chicago  v.  Green,  238  111. 
258.)  It  would  not  be  possible  to  lay  down,  in  advance, 
a  hard  and  fast  rule  by  which  to  determine  what  is  and 
what  is  not  an  "adjunct"  or  "addition,"  within  the  meaning 
of  section  7  of  the  Sanitary  District  act.  Each  case  must 
be  determined  by  its  own  facts  and  surrounding  conditions. 
In  City  of  Chicago  v.  Green  this  court  held  that  the  con- 
struction of  a  brick  sewer  nine  feet  in  diameter  at  its  mouth 
and  gradually  decreasing  was  purely  a  local  improvement 
and  should  be  paid  for  by  special  assessment.  The  sewer 
there  under  consideration  connected  with  the  main  canal  of 
the  sanitary  district.  But  that  case  is  distinguishable  from 
the  one  at  bar.  There  the  sewer  was  a  part  of  the  drainage 
system  of  the  city  and  was  necessary  for  the  proper  local 
drainage  of  that  portion  of  the  city  tributary  thereto.  In 
the  case  at  bar,  as  we  have  already  sought  to  show,  the  im- 
provement is  not  at  all  necessary  for  the  proper  sewerage 
of  Evanston  and  is  not  a  necessary  part  of  the  system  of 
local  sewerage.     It  is  true,  the  city  of  Evanston  is  inter- 
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ested  in  the  supply  of  pure  water,  but  the  benefits  the  citi- 
zens of  Evanston  will  receive  in  this  regard  differ  only  in 
degree,  if  at  all,  from  the  benefits  diffused  throughout  the 
greater  portion  of  the  sanitary  district.  The  object  to  be 
accomplished  in  the  construction  of  this  improvement  has 
an  important  bearing  in  determining  whether  it  is  an  ad- 
junct or  addition  to  the  sanitary  district  such  as  the  sani- 
tary district  is  authorized  to  construct. 

Section  2  of  the  act  of  1903,  passed  for  the  purpose  of 
extending  the  boundaries  of  the  sanitary  district,  confers 
the  same  powers  upon  the  sanitary  district  in  respect  to  the 
territory  taken  in  by  the  district  as  were  conferred  by  sec- 
tion 7  of  the  origfinal  act.  It  appears  to  have  been  the  in- 
tention of  the  legislature  to  confer  the  same  powers  upon 
the  trustees  of  the  sanitary  district  in  respect  to  the  north 
shore  channel  as  were  given  them  by  the  original  act  in 
regard  to  the  main  channel.  The  north  shore  channel  is 
designed  to  convey  the  sewage  from  Evanston  and  other 
municipalities  to  the  main  channel.  It  cannot  be  made  to 
serve  its  purpose  until  it  is  connected  with  the  sewerage 
systems  of  the  several  municipalities  intended  to  be  served 
by  it.  Unless  the  sanitary  district  is  authorized,  under  the 
law,  to  construct  such  adjuncts  and  additions  as  are  proper 
and  necessary  to  reach  the  sewerage  systems  of  these  sev- 
eral municipalities,  the  north  shore  channel  will  be  prac- 
tically worthless.  If  it  were  sought  to  compel  the  city  of 
Evanston  to  construct  these  conduits  and  install  the  pump- 
ing station,  its  all-sufficient  answer  undoubtedly  would  be 
that  the  city  had  a  complete  and  satisfactory  system  of 
sewerage  and  it  was  therefore  unnecessary  for  the  proper 
drainage  of  the  city  to  construct  said  improvement. 

There  was  no  error  in  dismissing  appellant's  bill.  The 
judgment  of  the  Appellate  Court  for  the  First  District  will 
be  affirmed.  Judgment  affirmed. 
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Edward  L.  Kellan,  Appellant,  vs.  William  Kellan 
et  cU,  Appellees. 

Opinion  filed  April  ip,  ipis^ 

1.  Wills — verdict  in  will  contest  case  has  force  of  a  verdict  in 
a  suit  at  law.  In  a  suit,  under  the  statute,  to  contest  a  will  the 
jury's  verdict  has  the  same  force  and  effect  as  a  verdict  in  a  suit 
at  law  under  a  like  state  of  facts,  and  when  such  verdict  is  not 
manifestly  against  the  weight  of  evidence  the  courts  are  bound  by 
it  in  the  same  manner  and  to  the  same  extent  as  in  a  suit  at  law. 

2.  Same — when  evidence  that  ^witness  protested  against  moving 
testatrix  from  hospital  is  immaterial.  Offered  evidence  in  a  will 
contest  case  that  the  witness  objected  to  the  removal  of  the  testa- 
trix from  the  hospital  and  told  the  nurse  the  Mother  Superior  had 
said  she  should  not  be  removed  is  immaterial,  where  the  evidence 
shows  the  testatrix  was  very  anxious  to  be  removed  and  that  both 
her  attending  physicians  consented. 

3.  Same — tvhen  exclusion  of  proper  evidence  will  not  reverse. 
Exclusion  of  evidence  offered  by  the  contestants  which  was  compe- 
tent on  the  issue  of  want  of  testamentary  capacity  will  not  justify 
reversing  the  decree,  where  the  evidence  preponderates  strongly 
in  favor  of  the  proponents  on  that  issue  and  the  nature  of  the  ex- 
cluded evidence  is  such  that  it  is  highly  improbable  that  it  would 
have  brought  any  change  in  the  verdict. 

4.  Same — zvhen  postal-card  written  by  beneficiary  is  not  admis- 
sible. Where  it  is  charged  that  a  will  cutting  off  the  contestants 
and  leaving  the  bulk  of  the  estate  to  four  nephews  and  nieces,  in 
equal  shares,  was  procured  by  undue  influence,  a  postal-card  writ- 
ten by  one  of  such  nephews  containing  an  admission  that  he  had 
had  his  aunt  "fix  things"  so  as  to  cut  off  the  contestants  with  one 
dollar,  is  not  admissible,  as  such  admission  is  not  binding  upon  the 
other  beneficiaries.     (Cunniif  v.  Cunniff,  255  111.  407,  adhered  to.) 

5.  Same — what  testimony  as  to  mental  condition  is  not  objec- 
tionable. Witnesses  for  the  proponents  may  be  permitted  to  state 
that  they  did  not  observe  any  change  in  the  mental  condition  of 
the  testatrix,  and  that  her  mental  condition,  comparing  it  at  one 
given  time  with  another  given  time,  was  the  same. 

6.  Same — certified  transcript  of  testimony  of  subscribing  wit- 
nesses is  admissible  on  contest  though  they  testify  on  the  contest. 
Under  section  7  of  the  Wills  act  a  certified  copy  of  the  testimony 
of  the  subscribing;  witnesses  at  the  probate  of  a  will  is  admissible 
in  a  suit  to  contest  the  will,  notwithstanding  the  witnesses  have 
already  testified  in  the  contest  case  to  the  same  effect. 
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7.  Same — contestants  cannot  complain  of  instruction  favorable 
to  them.  Contestants  cannot  complain  of  an  instruction,  given  at 
the  request  of  the  proponents,  stating  that  if  the  testatrix  had  ca- 
pacity to  transact  ordinary  business  she  was  capable  of  executing 
a  valid  will,  since  such  statement  is  favorable  to  the  contestants  in 
requiring  a  higher  degree  of  mental  capacity  than  is  necessary  to 
execute  a  valid  will. 

8.  Same — instruction  that  claims  presented  cannot  be  affected 
by  outcome  of  suit  is  proper.  In  a  will  contest  case  an  instruction 
that  the  claims  presented  against  the  estate  by  the  doctors  and 
nurse  who  attended  the  testatrix  could  not  be  affected  by  the  out- 
come of  the  suit  is  proper,  without  regard  to  the  alleged  friendli- 
ness of  the  executor  to  the  claimants,  as  the  acts  of  an  executor 
done  in  good  faith,  with  the  approval  of  the  court,  under  a  will 
which  is  subsequently  set  aside,  are  valid  and  binding  on  the  estate. 

9.  Same — when  instruction  as  to  undue  influence  is  proper.  An 
instruction  for  the  proponents  which  states  that  the  fact  that  the 
testatrix,  before  making  the  will,  was  taken  from  the  hospital  to 
the  home  of  one  of  the  beneficiaries  of  the  will  does  not  raise  any 
presumption  of  undue  influence  but  that  undue  influence  must  be 
proven  by  a  preponderance  of  the  evidence,  is  not  improper. 

10.  Same — when  instruction  is  properly  refused  as  shifting  the 
burden  of  proof.  An  offered  instruction  stating  that  if  the  jury 
found  the  will  was  procured  to  be  drawn  by  one  of  the  chief  bene- 
ficiaries such  circumstance  required  proof  that  the  executrix  was 
not  imposed  upon  in  making  the  will  is  properly  refused,  as  shift- 
ing the  burden  of  proof  on  that  issue  from  the  contestants  to  the 
proponents. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

Edgar  L.  Masters,  and  W.  G.  Wise,  for  appellant. 

Joshua  R.  H.  Potts,  B.  G.  Richards,  and  A.  A.  Ol- 
son, for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Edward  L.  Kellan,  the  appellant,  and  Henry  E.  Kellan 
and  Ellen  Newton,  heirs-at-law  of  Mary  E.  Newport,  de- 
ceased, filed  their  bill  of  complaint  in  the  circuit  court  of 
Cook  county  against  the  remaining  heirs,  legatees  and  devi- 
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sees  of  said  deceased  to  contest  the  validity  of  an  instru- 
ment which  had  been  admitted  to  probate  by  the  probate 
court  of  Cook  county  as  the  last  will  and  testament  of  said 
Mary  E.  Newport.  As  gjrounds  for  setting  aside  the  pro- 
bate of  the  will  it  was  alleged  that  the  testatrix  was  of 
unsound  mind  and  memory  at  the  time  she  executed  said 
will,  and  that  she  was  unduly  influenced  to  make  the  will 
by  Laura  Thompson  and  Louis  H.  Kellan,  two  of  the  de- 
fendants to  the  bill.  After  the  cause  had  been  brought  to 
issue  by  the  filing  of  answers  and  replications  an  issue  at 
law  was  made  up  whether  the  instrument  in  controversy 
was  the  will  of  Mary  E.  Newport,  and  this  issue  was  sub- 
mitted to  a  jury,  which  upon  a  trial  returned  a  verdict  in 
favor  of  the  proponents.  This  verdict  was  set  aside  and  a 
new  trial  granted  upon  motion  of  the  contestants.  There- 
after the  issue  was  again  submitted  to  a  jury,  and  the  sec- 
ond trial  also  resulted  in  a  verdict  sustaining  the  validity  of 
the  will.  After  overruling  a  motion  for  a  new  trial  the 
court  entered  a  decree  in  accordance  with  the  verdict,  find- 
ing and  adjudging  the  instrument  in  controversy  to  be  the 
last  will  and  testament  of  Mary  E.  Newport  and  ordering 
complainants  to  pay  the  costs  of  suit.  From  that  decree 
Edward  L.  Kellan,  one  of  the  complainants,  has  prosecuted 
this  appeal. 

Appellant  first  contends  that  the  verdict  of  the  jury  and 
the  decree  of  the  court  are  contrary  to  the  evidence,  but 
with  this  contention  we  cannot  agree.  In  contested  will 
cases  arising  under  our  statute  the  verdict  of  the  jury  is 
given  the  same  force  and  effect  as  a  verdict  in  a  case  at 
law  under  a  like  state  of  facts,  and  when  such  verdict  is 
not  manifestly  against  the  weight  of  the  evidence  the  court 
is  bound  by  it  in  the  same  manner  and  to  the  same  extent 
as  in  a  case  at  law.  Calvert  v.  Carpenter,  96  111.  63 ;  HUl 
V.  Bahrns,  158  id.  314;  Moyer  v.  Swygart,  125  id.  262; 
Smith  V.  Henline,  174  id.  184;  Hurley  v.  Caldwell,  244 
id.  448. 
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Mary  E.  Newport  at  the  time  of  her  death  was  a  widow 
sixty-eight  years  of  age  and  resided  in  the  city  of  Chicago. 
Her  nearest  relatives  were  nephews  and  nieces,  of  whom 
the  complainants  and  seven  of  the  defendants  to  the  bill,  in- 
cluding Louis  Kellan  and  Laura  Thompson,  were  children 
of  Henrietta  Kellan,  a  deceased  sister,  and  the  remaining 
defendants  were  children  of  Louis  Oest  and  Henry  Oest, 
deceased  brothers.  Laura  Thompson  and  Louis  Kellan  had 
in  the  past  made  their  home  with  Mrs.  Newport,  as  also  had 
their  brother  Arthur  Kellan  and  their  sister  Dora  Clark. 
Laura  Thompson  left  the  home  of  Mrs.  Newport  about  six- 
teen years  prior  to  the  latter's  death  and  was  soon  after- 
wards married  to  a  man  objectionable  to  Mrs.  Newport  and 
did  not  thereafter  visit  her,  although  both  lived  in  the  city 
of  Chicago.  Louis  Kellan  left  the  city  of  Chicago  and 
located  at  Iron  Mountain,  Michigan,  two  or  three  years 
before  Mrs.  Newport's  death,  and  he  was  the  last  of  the 
nephews  and  nieces  to  leave  her  home.  At  the  time  of 
Mrs.  Newport's  death  Edward  Kellan  also  resided  in  Chi- 
cago. From  the  testimony  it  appears  that  Mrs.  Newport 
had  previously  formed  a  dislike  for  him,  because,  as  she 
stated  to  some  of  her  acquaintances  who  testified  on  the 
trial,  he  had  wrongfully  used  money  which  had  been  left 
to  Louis  Kellan,  Arthur  Kellan,  Laura  Thompson  and  Dora 
Claric  by  their  father  upon  his  death.  Ellen  Newton  lived 
at  Crown  Point,  Indiana,  and  had  been  a  favorite  with  Mrs. 
Newport  until  a  short  time  before  the  latter's  death,  when 
Mrs.  Newport  became  offended,  while  on  a  visit  to  Mrs. 
Newton,  because  the  latter's  husband  wanted  her  to  deed 
her  property  to  Mrs.  Newton,  and  upon  her  refusal  to  do  so 
in  effect  told  her  she  was  no  longer  wanted  at  their  home. 

Mrs.  Newport  had  for  twenty  years  prior  to  her  death 
been  afflicted  with  a  goitre,  which  gradually  increased  in 
size,  until  in  May,  1909,  it  had  become  so  large  that  it 
pressed  heavily  upon  the  trachea  and  caused  great  difficulty 
in  breathing.    Dr.  James  A.  Printy,  a  physician  practicing 
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in  Chicago,  who  had  known  Mrs.  Newport  for  twenty  years, 
was  on  May  27,  1909,  called  in  to  see  her.  According  to 
his  testimony  he  found  her  quite  sick,  her  principal  com- 
plaint being  that  she  had  difficulty  in  breathing.  After  a 
few  visits  he  called  in  Dr.  Carl  Wagner,  a  surgeon  of  Chi- 
cago, for  a  consultation.  Dr.  Wagner  found  Mrs.  Newport 
sitting  up  in  bed  and  gasping  for  breath  as  a  result  of  the 
pressure  of  the  goitre  upon  the  trachea.  He  advised  an 
immediate  operation  for  the  removal  of  the  goitre  and  di- 
rected her  to  go  to  the  Columbus  Hospital,  in  Chicago,  as 
soon  as  possible.  Mrs.  Newport  had  in  her  possession  some 
papers  and  securities  belonging  to  Louis  Kellan,  and  after 
being  told  that  an  operation  would  be  necessary,  expressed 
to  Mrs.  Butts,  a  friend  who  had  come  to  see  her,  consid- 
erable concern  over  the  safety  of  these  papers  in  case  of 
her  death  and  a  desire  to  notify  Louis  Kellan  of  her  ill- 
ness. Mrs.  Butts  offered  to  write  to  Louis  Kellan,  but  Mrs. 
Newport  concluded  that  she  would  send  for  Edward  Kellan 
and  have  him  come  to  her  home  and  write  the  letter  to 
Louis  and  attend  to  such  other  business  as  required  atten- 
tion at  that  time.  She  accordingly  requested  Mrs.  Butts  to 
inform  Edward  Kellan  that  she  was  sick  and  wanted  to 
see  him  on  business.  Mrs.  Butts  delivered  this  message 
and  Edward  Kellan  went  to  the  home  of  Mrs.  Newport. 
Whether  he  wrote  the  letter  to  Louis  Kellan  is  not  disclosed 
by  the  evidence.  He  did,  however,  make  arrangements  for 
removing  Mrs.  Newport  to  the  hospital,  and  on  May  31, 
1909,  she  was  taken  to  Columbus  Hospital  in  an  ambulance, 
Edward  Kellan  accompanying  her.  Upon  her  arrival  at  the 
hospital  Edward  Kellan  procured  Richard  L.  Wernecke,  a 
real  estate  and  insurance  agent,  who  had  once  made  a  loan 
to  Mrs.  Newport  and  who  insured  her  buildings,  to  go  with 
him  to  the  hospital  for  the  purpose  of  drawing  a  will  for 
Mrs.  Newport.  After  talking  with  her,  Wernecke  sug- 
gested that  an  attorney  be  employed  to  draw  the  will,  to 
which  Mrs.  Newport  consented  and  told  Wernecke  what 
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disposition  she  desired  to  make  of  her  property.  On  the 
same  day  Wernecke  had  the  will  drawn  by  an  attorney  and 
took  it  to  the  hospital,  where  Mrs.  Newport  executed  it  in 
the  presence  of  witnesses,  one  of  them  being  Sarah  Geary, 
the  nurse  who  attended  upon  Mrs.  Newport  from  the  time 
she  arrived  at  the  hospital  until  her  death.  By  this  will, 
after  providing  for  the  payment  of  debts,  etc.,  Mrs.  New- 
port bequeathed  to  Edward  Kellan  $200,  to  Ellen  Newton 
$2cx>,  and  directed  that  the  remainder  of  her  property  should 
be  divided  into  three  equal  parts, — one  part  to  be  divided 
equally  among  the  children  of  her  brother  Louis  Oest,  one 
part  among  the  children  of  her  brother  Henry  Oest,  and 
the  remaining  part  among  the  children  of  her  sister,  Henri- 
etta Kellan.  Wernecke  was  named  as  executor  of  the  will. 
Sarah  Geary,  the  nurse,  testified  that  when  Wernecke  came 
to  the  hospital  with  the  will  Mrs.  Newport  requested  her 
to  remain  in  the  room  and  listen  to  the  reading  of  the  will; 
that  after  Mrs.  Newport  came  out  from  under  the  effects 
of  the  anaesthetic  she  asked  the  nurse  whose  name  was  men- 
tioned in  the  will,  and  upon  being  informed  that  Edward 
Kellan's  name  was  mentioned,  threw  up  both  hands  and 
said,  "He  is  the  last  man  on  earth  I  would  want  to  get  to 
spend  my  money ;  he  spent  the  minor  children's  money  and 
he  won't  have  the  pleasure  of  going  through  mine,"  and 
requested  the  witness  to  send  Louis  Kellan  a  postal-card 
and  notify  him  that  she  was  sick  at  the  hospital  and  had 
undergone  an  operation. 

Dr.  Printy  and  Dr.  Wagner  both  testified  that  Mrs.  New- 
port obtained  almost  immediate  relief  from  the  difficulty 
in  her  breathing  as  a  result  of  the  operation  and  made  a 
good  recovery  from  the  effects  of  the  operation,  and  that 
within  twelve  or  fifteen  days  she  was  able  to  leave  her  room 
and  be  taken  to  the  park  for  fresh  air.  She  then  became 
very  anxious  to  leave  the  hospital,  and  on  June  24,  1909, 
obtained  the  consent  of  both  Dr.  Printy  and  Dr.  Wagner  to 
her  removal  from  the  hospital.     Through  the  intercession 
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of  an  old  friend  of  Mrs.  Newport,  Laura  Thompson  was 
induced  to  go  to  the  hospital  to  see  Mrs.  Newport,  and  the 
latter  on  this  occasion  asked  Mrs.  Thompson  if  she  could 
not  be  taken  to  the  latter's  home,  to  which  Mrs.  Thompson 
replied  that  she  could.  Both  Edward  Kellan  and  Wemecke 
were  frequent  visitors  at  the  hospital  during  Mrs.  New- 
port's confinement  there,  and  Wemecke  protested  strenu- 
ously against  her  removal  from  the  hospital,  and,  according 
to  the  testimony  of  Sarah  Geary,  the  nurse,  remarked,  "All 
I  fear  is,  there  is  going  to  be  a  second  will  made."  In  the 
meantime  Louis  Kellan  had  arrived,  and,  according  to  the 
testimony  of  Sarah  Geary,  had  been  requested  by  Mrs.  New- 
port to  see  an  attorney  and  have  him  draw  another  will. 
After  her  removal  to  the  home  of  Mrs.  Thompson,  and  on 
June  28,  1909,  another  will  was  drawn  by  Helen  F.  Lillis, 
a  stenographer  in  the  office  of  Joshua  R.  H.  Potts,  one  of 
the  attorneys  for  the  appellees  in  this  case.  Miss  LilHs  tes- 
tified that  about  eleven  o'clock  on  the  morning  of  June  28 
Louis  Kellan  entered  the  office  and  inquired  for  Mr.  Potts ; 
that  she  informed  him  that  Mr.  Potts  was  not  in  the  city, 
and,  after  learning  the  nature  of  Kellan's  business,  informed 
him  that  she  could  draw  the  will;  that  he  told  her  what 
disposition  Mrs.  Newport  desired  to  make  of  her  property, 
and  that  the  will  was  prepared  from  the  information  given 
her  by  Louis  Kellan.  This  will  was  executed  by  Mrs.  New- 
port about  seven  o'clock  in  the  evening  of  that  day,  in  the 
presence  of  Miss  Lillis,  Sarah  Geary  and  three  attesting 
witnesses,  while  she  was  confined  to  her  bed  at  the  home 
of  Laura  Thompson,  and  is  the  instrument  which  is  in  con- 
troversy in  this  case.  After  providing  for  the  payment  of 
her  debts,  etc.,  the  testatrix  bequeathed  to  Henry  E.  Kel- 
lan, Edward  L.  Kellan  and  Ellen  Newton,  each,  the  sum  of 
one  dollar;  to  William  Kellan  and  Mary  Davis  each  the 
sum  of  $500;  to  Emma  Hospitaller  $100;  to  the  children 
of  Louis  Oest  $400;  to  the  children  of  Henry  Oest  each 
the  sum  of  one  dollar,  and  all  the  remainder  of  her  estate 
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to  Louis  H.  Kellan,  Arthur  R.  Kellan,  Laura  E.  Thompson 
and  Dora  Clark,  in  equal  shares.  William  F.  Ullrich  was 
named  as  executor  of  the  will. 

Mrs.  Newport  died  July  3,  1909,  leaving  an  estate,  con- 
sisting principally  of  real  estate,  valued  at  approximately 
$10,000.  The  death  certificate,  which  was  signed  by  Dr. 
Printy,  stated  that  the  immediate  cause  of  death  was  Graves' 
disease  and  that  the  contributing  cause  or  complication  was 
B«right's  disease.  From  the  testimony  given  in  this  case  it 
appears  that  Graves'  disease  is  a  malignant  form  of  goitre, 
which  usually  affects  the  mind  of  the  person  afflicted,  and 
is  also  known  as  exophthalmic  goitre.  Both  Dr.  Wagner, 
who  performed  the  operation  removing  the  goitre,  and  Dr. 
Printy,  testified  that  Mrs.  Newport  did  not  have  Graves' 
disease  or  exophthalmic  goitre  but  had  a  cystic  goitre,  which, 
according  to  the  testimony,  is  of  an  entirely  different  for- 
mation and  does  not  affect  the  mind  of  the  person  afflicted 
therewith,  and  that  the  cause  of  her  death  was  Bright's 
disease. 

The  only  evidence  offered  on  behalf  of  appellant,  other 
than  the  first  will  and  the  death  certificate  above  mentioned, 
consisted  of  the  testimony  given  by  Dr.  Stuart  Johnstone, 
Dr.  A,  C.  Croftan,  Richard  L.  Wemecke  and  William  F. 
Ullrich,  a  transcript  of  testimony  given  by  certain  witnesses 
for  appellees  on  the  former  trial  of  the  case,  and  a  postal- 
card  written  by  Louis  H.  Kellan  to  his  sister,  Mrs.  Davis. 
Neither  Dr.  Johnstone  nor  Dr.  Croftan  had  even  seen 
Mrs.  Newport.  Their  testimony  concerning  her  mental 
condition  and  her  capacity  to  make  a  will  consisted  of 
opinions  based  upon  hypothetical  questions  propounded  by 
counsel  for  appellant.  Based  upon  the  assumption  con- 
tained in  the  hypothetical  questions  that  Mrs.  Newport  had 
been  afflicted  with  Bright's  disease  and  Graves'  disease  for 
several  years,  and  assuming  various  other  conditions  which 
it  is  unnecessary  to  here  mention  except  that  the  immediate 
cause  of  her  death  was  Graves'  disease.  Dr.  Johnstone  tes- 
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tified  that  in  his  opinion  Mrs.  Newport,  at  the  time  she  exe- 
cuted the  will  in  controversy,  was  of  unsound  mind;  and 
Dr.  Croftan  gave  it  as  his  opinion  that  it  was  probable  that 
at  the  time  she  executed  the  will  she  was  under  delusions, 
but  further  stated  that  he  would  not  consider  it  absolutely 
impossible  that  a  woman  afflicted  in  the  manner  described 
in  the  hypothetical  question  could  have  retained  her  mind 
and  memory  to  a  sufficient  extent  to  understand  what  she 
was  doing. 

R.  L.  Wernecke,  after  testifying  that  Mrs.  Newport  had 
suggested  all  the  terms  and  provisions  of  the  first  will  and 
that  it  was  drawn  in  accordance  with  her  directions,  testi- 
fied that  he  visited  her  at  the  hospital  a  number  of  times ; 
that  his  first  visit  after  the  will  was  executed  was  four  or 
five  days  after  the  operation;  that  he  asked  her  how  she 
felt  and  she  said  she  was  feeling  pretty  well ;  that  seven  or 
eight  days  later,  when  he  called,  she  was  shouting  for  the 
nurse,  and  informed  the  witness  that  the  nurse  had  been 
gone  four  hours  and  she  had  nobody  to  wait  on  her;  that 
he  told  her  he  would  step  out  and  see  where  Miss  Geary 
(the  nurse)  was,  but  at  that  time  another  nurse  came  to 
take  care  of  her  and  the  witness  left  the  room;  that  as  he 
was  leaving  the  hospital  he  met  Miss  Geary  coming  in  and 
informed  her  that  Mrs.  Newport  was  claiming  that  she  had 
been  gone  three  or  four  hours,  and  that  Miss  Geary  replied : 
"That  old  fool  is  crazy  in  the  head ;  every  time  I  am  out 
two  or  three  minutes  she  says  I  am  gone  three  or  four 
hours ;  she  does  not  know  what  she  is  talking  about."  Miss 
Geary,  when  on  the  witness  stand,  denied  making  the  state- 
ments attributed  to  her  by  this  witness.  Wernecke  further 
testified  that  he  afterwards  visited  Mrs.  Newport  at  the 
hospital  almost  every  day,  and  that  *'some  days  she  was  all 
right  and  then  again  she  wasn't ;"  that  her  physical  condi- 
tion got  worse  every  day;  that  on  one  occasion  when  he 
entered  her  room  she  was  shrieking  and  wanted  the  witness 
to  take  her  away  from  the  hospital, — to  take  her  anywhere, 
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or  throw  her  in  the  lake, — that  they  were  trying  to  poison 
her;  that  on  several  occasions  she  did  not  know  the  witness 
when  he  spoke  to  her ;  that  on  two  occasions  he  found  her 
mumbling  and  in  a  delirious  condition;  that  from  what  he 
saw  and  heard  he  formed  an  opinion  that  she  was  not  strong 
enough,  mentally,  to  transact  business ;  that  he  talked  with 
Mrs.  Newport  just  before  she  was  removed  from  the  hos- 
pital and  asked  her  if  she  wanted  to  go  to  Mrs.  Thompson's 
house,  to  which  she  replied  that  she  would  do  anything  to 
get  away  from  the  hospital ;  that  he  did  not  see  Mrs.  New- 
port again ;  that  he  went  to  Mrs.  Thompson's  house  about 
seven  o'clock  on  the  evening  of  the  date  of  the  last  will; 
that  Laura  Thompson  met  him  on  the  sidewalk  and  said 
she  could  not  allow  him  to  see  Mrs.  Newport  as  she  was 
very  low  and  was  expected  to  die  any  moment  smd  that  they 
had  just  sent  for  a  clergyman ;  that  he  saw  Mr'  Thompson, 
Mr.  Boiler,  Mr.  Brown  and  a  doctor  going  up  the  steps  into 
the  house,  but  that  he  (the  witness)  did  not  go  in. 

The  substance  of  Ullrich's  testimony  was,  that  while  he 
was  well  acquainted  with  Louis  Kellan  he  did  not  know 
Mrs.  Newport,  and  did  not  know  that  he  had  been  named 
as  executor  of  her  will  until  the  will  was  probated. 

The  transcript  of  testimony  given  on  the  former  trial 
was  offered  for  the  purpose  of  impeaching  certain  of  the 
witnesses  who  testified  on  behalf  of  appellees,  particularly 
Sarah  Geary.  The  postal-card  written  by  Louis  Kellan, 
which  appellant  offered,  was  not  admitted  in  evidence.  It 
was  dated  July  2  at  Iron  Mountain,  Michigan,  was  ad- 
dressed to  Mrs.  Mamie  Davis  at  St.  Marquette,  Michigan, 
and,  omitting  the  address,  was  as  follows : 

"Aunt  very  weak.  Had  aunt  fix  things  somewhat  Monday. 
Cut  Ed  and  Ellen  off  for  one  dollar,  but  they  don't  know  it.  I  can 
not  go  down  Sunday.  Louis." 

The  evidence  offered  by  appellees  consisted  of  the  testi- 
mony of  J.  M.  Mershimer,  a  physician,  and  Phil  J.  Boiler, 
a  piano  manufacturer,  two  of  the  attesting  witnesses  to 
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the  will  in  controversy;  the  testimony  of  Dr.  Printy,  the 
physician  who  was  in  daily  attendance  upon  Mrs.  Newport 
from  the  time  she  became  ill  until  her  death ;  the  testimony 
of  Dr.  Carl  Wagner,  the  surgeon  who  performed  the  oper- 
ation in  which  the  goitre  was  removed,  and  who  saw  her 
every  day  while  she  was  at  the  hospital  and  saw  her  again 
at  the  home  of  Mrs.  Thompson  six  days  before  her  death ; 
the  testimony  of  Helen  F.  Lillis,  who  drew  the  will ;  the 
testimony  of  seven  old  acquaintances  who  visited  her  at 
various  times  during  her  illness,  and  the  testimony  of  a 
letter-carrier  who  delivered  a  registered  letter  to  Mrs.  New- 
port and  obtained  her  signature  to  a  receipt  therefor  after 
her  removal  to  the  home  of  Mrs.  Thompson.  To  attempt 
to  set  out  in  detail  the  testimony  of  all  of  these  witnesses 
would  unnecessarily  extend  this  opinion  and  would  serve  no 
good  purpose.  Helen  F.  Lillis  testified  that  after  she  had 
drawn  the  will  she  took  it  to  the  home  of  Mrs.  Thompson, 
where  Mrs.  Newport  was  then  staying,  and  there,  in  the 
presence  of  Miss  Geary,  the  nurse,  read  it  to  Mrs.  New- 
port; that  at  the  end  of  each  clause  she  would  stop  reading 
until  Mrs.  Newport  indicated  her  approval  thereof;  that 
after  reading  the  entire  will  the  witnesses  were  called  into 
the  room  and  the  will  was  duly  executed,  and  that  in  her 
opinion  Mrs.  Newport  was  then  of  sound  mind  and  mem- 
ory. This  testimony  is,  in  substance,  the  same  as  that  given 
by  Sarah  Geary  upon  the  same  subject. 

Neither  of  the  two  attesting  witnesses  who  testified  upon 
the  trial  of  this  case  had  ever  seen  Mrs.  Newport  prior  to 
the  execution  of  the  will.  They  were  requested  by  the  hus- 
band of  Laura  Thompson  to  go  to  his  house  and  witness  a 
will.  Both  testified,  however,  that  in  their  opinion,  based 
upon  their  observations  made  at  that  time,  she  was  of  sound 
mind  and  memory  when  she  executed  the  will. 

Dr.  Printy,  Dr.  Wagner  and  Sarah  Geary,  who  had  the 
best  opportunity  of  any  of  the  witnesses  to  observe  Mrs.' 
Newport's  mental  condition,  all  testified  that  after  the  op- 
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eration,  on  each  occasion  that  they,  respectively,  saw  her, 
the  condition  of  her  mind  and  memory  was  good  and  that 
such  condition  continued  until  the  day  before  her  death. 
Their  testimony  is  in  direct  conflict  with  that  given  by  Wer- 
necke.  The  testimony  of  Sarah  Geary  in  particular  details 
Mrs.  Newport's  actions  and  conversations  and  her  condition 
while  under  her  care,  and,  if  true,  clearly,  demonstrates 
that  Mrs.  Newport  retained  her  usual  mental  powers  and 
was  perfectly  rational  from  the  time  she  entered  the  hos- 
pital until  the  day  before  her  death,  except  the  period  dur- 
ing which  she  was  under  the  effects  of  the  anaesthetic. 

A  certified  transcript  of  the  testimony  of  the  attesting 
witnesses  to  the  will,  given  upon  the  hearing  in  the  probate 
court  to  probate  the  will,  was  also  offered  in  evidence.  The 
testimony  of  Dr.  Mershimer  and  of  Boiler  is  in  substance 
the  same  as  that  given  upon  the  trial  of  this  case.  The  re- 
maining witness  to  the  will  was  Thomas  J.  Brown,  a  clergj'- 
man,  who  was  not  called  as  a  witness  upon  the  trial  in  the 
circuit  court.  He  testified  in  the  probate  court  that  he  first 
met  Mrs.  Newport  about  a  week  before  her  death ;  that  he 
thereafter  called  on  her  three  or  four  times  and  had  a  con- 
versation with  her  each  time,  and  that,  based  upon  these 
conversations  with  her,  it  was  his  opinion  that  at  the  time 
she  executed  the  will  she  was  of  sound  mind  and  memory. 

The  seven  friends  and  acquaintances  of  Mrs.  Newport 
who  testified  on  behalf  of  appellees  were  persons  who  had 
frequently  seen  and  conversed  with  her  during  the  last  years 
of  her  life.  Each  of  them  had  visited  her  at  the  hospital 
and  §ome  of  them  had  visited  her  after  her  removal  to  the 
home  of  Mrs.  Thompson,  and  it  was  their  unanimous  opin- 
ion that  on  the  various  occasions  on  which  they  saw  her, 
both  before  and  after  the  operation,  she  was  of  sound  mind 
and  memory. 

The  foregoing  statement  of  the  facts  disclosed  by  the 
record  clearly  shows  that  the  verdict  of  the  jury  was  not 
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manifestly  against  the  weight  of  the  evidence,  but,  on  the 
contrary,  was  supported  by  a  clear  preponderance. 

Numerous  objections  are  made  to  the  rulings  of  the 
court  upon  the  admission  and  exclusion  of  evidence.  One 
theory  advanced  by  appellant  is,  that  Mrs.  Newport  was 
arbitrarily  removed  from  the  hospital  by  Mrs.  Thompson 
at  a  time  when  her  condition  was  such  that  she  should  not 
have  been  removed,  and  in  order  to  support  this  theory  ap- 
pellant attempted  to  prove  by  Wemecke  that  he  had  ob- 
jected to  her  removal  and  had  protested  to  Miss  Geary  that 
the  Mother  Superior  had  said  she  should  not  be  removed. 
It  appears  that  Mrs.  Newport  was  very  anxious  to  be  re- 
moved, and  tlie  attending  physicians  both  testified  that  they 
consented  to  her  leaving  the  hospital.  In  the  light  of  this 
testimony  on  the  part  of  the  physicians  in  attendance  it  was 
immaterial  whether  the  Mother  Superior  deemed  it  inad- 
visable for  Mrs.  Newport  to  be  taken  away  at  that  time. 

It  is  contended  that  the  court  erred  in  sustaining  ob- 
jections to  certain  questions  propounded  upon  the  cross- 
examination  of  Sarah  Geary.  These  questions  all  related  to 
an  alleged  conversation  between  Mrs.  Newport  and  Wer- 
necke  upon  his  first  visit  to  the  hospital.  The  witness  had 
not  even  referred  to  any  such  conversation  upon  her  direct 
examination,  and  the  questions  propounded  by  the  appellant 
were  therefore  not  proper  upon  cross-examination. 

It  is  also  urged  that  the  court  erred  in  refusing  to  per- 
mit Wernecke  to  testify  to  certain  statements  made  by  Mrs. 
Newport  in  the  conversation  which  he  had  with  her  upon 
his  first  visit  to  the  hospital,  and  again,  on  the  same  day, 
when  the  first  will  was  executed.  This  witness  was  per- 
mitted to  testify  that  upon  his  first  visit  Mrs.  Newport  told 
him  that  she  had  sent  for  him  in  order  to  make  the  will 
that  she  had  spoken  to  him  about  several  months  before, 
and  then  told  him  what  she  wanted  in  the  will;  that  she 
said  she  wanted  to  divide  her  estate  into  three  equal  parts 
and  give  one-third  to  each  of  her  brothers  or  their  heirs 
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and  the  remaining  one-third  to  her  sister  or  her  heirs,  and 
that  she  wanted  to  give  Edward  Kellan  and  Mrs.  Newton 
each  $200  more  than  the  others ;  that  he  told  her  he  was 
not  a  lawyer  and  could  not  draw  the  will  and  advised  her 
to  employ  an  attorney,  and  that  she  directed  him  to  have 
his  attorney  draw  the  will,  which  he  accordingly  did  on  the 
same  dky.  Appellant  then  offered  to  prove  by  this  witness 
that  in  this  conversation  Mrs.  Newport  said  she  wanted  to 
ait  Laura  Thompson  and  Louis  Kellan  off  with  a  dollar 
each,  and  that  later,  on  the  same  day,  when  Wemecke  had 
finished  reading  the  first  will  to  her,  she  said  to  him,  "That 
is  as  I  want  it,"  but  the  court  refused  to  permit  appellant 
to  make  this  proof.  Such  evidence  could  not  be  considered 
by  the  jury  upon  the  question  of  undue  influence,  (Kaen- 
ders  v.  Montague,  180  111.  300;  Compher  v.  Browning,  219 
id.  429;  Waters  v.  Waters,  222  id.  26;)  and,  although 
competent  upon  the  issue  of  testamentary  capacity,  would 
have  been  of  little  probative  force.  {Hu/rley  v.  Caldwell, 
supra,)  The  evidence  preponderates  so  strongly  in  favor 
of  appellees  upon  the  issue  of  testamentary  capacity,  and 
it  is  so  highly  improbable  that  the  admission  of  this  testi- 
mony would  have  changed  the  verdict,  that  we  would  not  be 
warranted  in  reversing  the  decree  because  it  was  excluded. 
Complaint  is  made  of  the  action  of  the  court  in  exclud- 
ing the  postal-card  admitted  by  Louis  Kellan  to  have  been 
written  by  him.  Kellan  was  called  to  the  stand  for  the 
sole  purpose  of  identifying  the  postal-card,  and  admitted  its 
authorship.  The  card  is  offered  as  original  evidence,  and 
the  question  of  the  competency  of  Kellan  to  testify  when 
thus  called  by  an  adverse  party  is  not  presented.  In  Cun- 
niff  v.  Cunniff,  255  111.  407,  this  identical  question  was  pre- 
sented and  we  there  held  that  the  evidence  was  properly 
excluded.  The  holding  in  that  case  is  criticised  by  appel- 
lant and  we  are  asked  to  overrule  it.  The  rule  announced 
in  the  Cunniff  case  is  well  established  and  has  been  followed 
by  a  long  line  of  decisions  in  this  State.     {Marshall  v.  Ad- 


Digitized  by 


Google 


270  KetJiAN  t;.  Kellak.  [2S8  111. 

ams,  II  111.  37;  McMillan  v.  McDill,  no  id.  47;  Campbell 
V.  Campbell,  138  id.  612;  -Soy/^  v.  Boy/^,  158  id.  228; 
Dozvie  V.  Driscoll,  203  id.  480.)  This  rule  is  not  only  in 
conformity  with  the  weight  of  authority,  but  is  also  calcu- 
lated to  preserve  the  rights  of  parties  in  such  cases. 

Two  of  the  witnesses  were  permitted  to  state  that  they 
did  not  observe  any  change  in  the  mental  condition  of  Mrs. 
Newport,  and  when  asked  to  compare  her  mental  condition 
at  one  given  time  \<rith  that  at  another  given  time  answered 
that  it  was  the  same.  It  is  insisted  that  this  was  error,  but 
we  perceive  no  reason  why  witnesses  for  proponents  should 
not  be  permitted  to  testify  to  the  mental  condition  of  the 
testatrix  both  before  and  after  the  time  it  is  alleged  by 
contestants  that  her  mind  became  impaired,  and  this  would 
necessarily  result  either  in  direct  or  indirect  comparison. 

It  is  claimed  that  the  court  erred  in  admitting  the  tes- 
timony of  the  subscribing  witnesses  given  in  the  probate 
court,  for  the  reason  that  as  these  witnesses  testified  fully 
on  the  trial  the  testimony  was  cumulative,  and  that  the 
statute  contemplates  only  the  admission  in  evidence  of  the 
oaths  of  the  subscribing  witnesses.  It  appears  that  instead 
of  the  formal  oath  being  made  in  the  probate  court  the  wit- 
nesses were  sworn  and  testified  in  response  to  interroga- 
tories propounded  to  them.  The  substance  of  this  testimony 
was  that  required  of  attesting  witnesses  by  the  statute  and 
it  did  not  go  beyond  the  requirements  of  the  statute.  Under 
section  7  of  the  Wills  act,  which  provides  that  the  certificate 
of  the  oath  of  the  subscribing  witnesses  at  the  time  of  the 
first  probate  shall  be  admitted  as  evidence  in  a  suit  to  con- 
test a  will,  a  certified  transcript  of  their  testimony  at  the 
probate  is  admissible  in  a  will  contest,  notwithstanding  the 
witnesses  have  already  testified  to  the  same  effect.  Baker 
V.  Baker,  202  111.  595. 

Seventeen  instructions  were  given  on  behalf  of  propo- 
nents, and  objections  are  urged  to  practically  all  of  them. 
By  the  first  instruction  the  jury  were  told  that  the  burden 
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was  upon  the  proponents  to  make  out  a  prima  facie  case  of 
the  execution  of  the  will  and  of  testamentary  capacity,  and 
that  the  burden  shifts  if  two  witnesses  to  the  will  appear 
and  testify  to  its  execution  and  to  the  soundness  of  mind 
of  the  testator.  The  instruction  further  stated  that  if  two 
witnesses  so  appear  and  testify,  and  if  it  be  proved  that 
Mary  E.  Newport  was  able  to  transact  and  understand  her 
ordinary  business  matters  after  the  siu-gical  operation,  then 
the  jury  are  to  presume  that  she  retained  sufficient  testa- 
mentary capacity  to  execute  a  valid  will  until  it  is  shown, 
by  a  preponderance  of  the  evidence,  that  she  had  lost  such 
capacity.  The  principal  complaint  in  regard  to*  this  in- 
struction is,  that  the  jury  were  told  that  if  Mrs.  Newport 
was  able  to  transact  and  understand  ordinary  business  mat- 
ters she  had  sufficient  capacity  to  make  a  will.  In  this  re- 
spect the  instruction  was  more  favorable  to  appellant  than 
to  proponents,  as  a  person  may  not  be  capable  of  transact- 
ing ordinary  business  and  yet  have  testamentary  capacity. 
Hurley  v.  Caldwell,  supra. 

By  the  thirteenth  instruction  the  jury  were  told  that  the 
claims  of  the  attending  doctors  and  nurse  could  in  no  way 
be  affected  by  the  outcome  of  the  suit.  It  seems  that  the 
nurse  and  the  two  attending  physicians  each  had  presented 
claims  against  the  estate  of  Mrs.  Newport  which  had  been 
allowed,  and  the  contention  is  that  by  reason  thereof  they 
were  interested,  the  theory  being  that  the  executor  and 
those  interested  in  the  will  of  June  28  were  more  favorably 
disposed  toward  these  claimants  than  those  interested  in 
the  former  will.  The  claims  of  these  physicians  and  the 
nurse  could  not  be  affected  by  the  outcome  of  this  litiga- 
tion. Where  an  executor  has  acted  in  good  faith  under  a 
will  which  is  afterwards  set  aside,  his  acts  are  valid  and 
will  be  sustained.  (Smith  v.  Smith,  168  111.  488.)  Such 
acts  of  an  executor  are  subject  to  the  approval  of  the  court, 
and  when  they  have  been  performed  in  good  faith  are  bind- 
ing upon  the  estate. 
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By  instruction  No.  i6  the  jury  were  instructed  that  be- 
cause Mary  E.  Newport  was  taken  to  the  home  of  one  of 
the  beneficiaries  they  were  not  to  presume  that  undue  in- 
fluence was  exercised  but  that  the  exercise  of  such  influence 
must  be  proven  by  a  preponderance  of  the  evidence.  This 
instruction  was  a  proper  one,  as  the  burden  of  proving  the 
allegation  of  undue  influence  rested  on  the  party  making  it. 

Instruction  No.  17  is  almost  a  literal  copy  of  instruc- 
tion No.  3  approved  in  Taylor  v.  Pegram,  151  111.  106,  with 
the  words  "with  reasonable  certainty,"  which  were  objected 
to  in  thjt  case,  omitted  therefrom. 

We  have  carefully  examined  all  the  other  given  instruc- 
tions to  which  objections  have  been  made  and  find  them 
'  substantially  correct  and  free  from  error. 

Objection  is  also  made  to  the  refusal  of  the  court  to 
give  four  instructions  asked  on  behalf  of  appellant.  Re- 
fused instruction  "F*'  directed  the  jury  that  if  they  found 
that  the  will  was  procured  to  be  drawn  by  Louis  Kellan, 
such  circumstance  required  proof  that  Mrs.  Newport  was 
not  imposed  upon  in  making  the  will.  This  instruction,  if 
given,  would  have  shifted  the  burden  of  proof  on  the  ques- 
tion of  undue  influence  from  the  contestants  to  the  propo- 
nents of  the  will,  and  was  properly  refused.  The  material 
and  proper  portions  of  the  other  refused  instructions  were 
given  in  other  instructions  of  the  series,  and  the  court  did 
not  err  in  refusing  to  give  them.  The  jury  were  fairly  and 
fully  instructed  on  the  law  as  to  each  issue  involved. 

From  a  careful  consideration  of  the  whole  record  we 
are  of  the  opinion  that  the  decree  of  the  circuit  court  was 
proper,  and  the  same  is  accordingly  affirmed. 

Decree  affirmed. 
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The  People  ex  rel,  Joseph  Molchan,  Appellee,  vs.  The 
City  Council  of  the  City  op  Streator  et  al.  Appel- 
lants. 

Opinion  Hied  April  ip,  ipij, 

1.  Mandamus — writ  of  mandamus  will  not  be  awarded  except 
in  a  clear  case.  One  petitioning  for  a  writ  of  mandamus  must 
show  a  clear  and  undoubted  right  to  the  relief  demanded,  and  the 
writ  will  not  be  awarded  except  in  a  clear  case. 

2.  Same — writ  will  not  be  awarded  to  compel  the  doing  of  a 
useless  thing.  The  writ  of  mandamus  will  not  be  issued  to  com- 
pel the  doing  of  a  useless  thing  or  where  it  would  prove  unavail- 
ing, fruitless  or  nugatory. 

3.  Same — writ  cannot  be  awarded  to  compel  city  to  grant  dram- 
shop license  for  an  expired  quarter,  A  writ  of  mandamus  cannot 
be  issued  to  compel  a  city  to  grant  a  dram-shop  license  for  a  mu- 
nicipal quarter  which  has  expired,  and  it  is  of  no  consequence  that 
the  granting  of  the  writ  may  be  beneficial  to  the. petitioner  in  fix- 
ing his  status  as  to  a  future  license. 

4.  Same — writ  cannot  issue  to  determine  an  abstract  constitu- 
tional question.  A  party  has  no  standing  to  require  a  court,  by  a 
writ  of  mandamus,  to  determine  the  constitutionality  of  a  statute 
or  the  validity  of  an  ordinance  as  an  abstract  question  of  law. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edgar  Eldredge,  Judge,  presiding. 

Lloyd  Painter,  for  appellants. 

Max  Murdock,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  petition  for  mandamus  filed  October  19,  19 12, 
in  the  circuit  court  of  LaSalle  county,  asking  that  the  re- 
lator be  licensed  to  keep  a  dram-shop  in  the  city  of  Streator. 
A  demurrer  to  the  petition  was  sustained  and  an  amended 
petition  filed  November  11,  1912.  A  demurrer  to  this  lat- 
ter petition  was  overruled  and  the  writ  ordered  issued.  The 
trial  judge  certified  that  the  validity  of  a  municipal  ordi- 
268  -  18 
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nance  was  involved  and  that  in  his  opinion  the  public  inter- 
ests required  that  the  cause  be  taken  directly  to  this  court. 

The  relator  in  his  amended  petition  set  up  his  applica- 
tion and  the  petition  of  property  owners  requesting  that  he 
be  granted  a  license  to  keep  a  dram-shop  for  the  municipal 
quarter  ending  October  31,  1912.  The  ordinance,  the  val- 
idity of  which  is  here  questioned,  provided,  among  other 
things,  that  no  additional  dram-shop  licenses  should  be  is- 
sued within  a  given  territory.  This  petition  seeks  to  have 
an  additional  license  granted  within  said  limited  territory. 

The  first  question  presented  by  appellants  is  that  the 
court  erred  in  ordering  that  the  writ  issue,  as  the  petition 
sought  to  obtain  a  license  for  the  municipal  quarter  ending 
October  31,  191 2,  and  the  order  was  entered  December  3, 
1912,  more  than  a  month  after  the  expiration  of  said  mu- 
nicipal quarter.  The  rule  has  long  been  recognized  in  this 
court  that  the  writ  of  mandamus  will  not  be  issued  in  any 
case  where  it  will  prove  unavailing,  fruitless  or  nugatory ; 
that  the  court  will  not  compel  the  doing  of  a  vain  and  use- 
less thing.  (People  v.  Hatch,  33  111.  9;  Cristman  v.  Peck, 
90  id.  150;  Gormley  v.  Day,  114  id,  185;  People  v.  Jef- 
fers,  186  id.  631 ;  19  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
756,  and  cases  cited;  Spelling  on  Ex.  Remedies, — 2d  ed. — 
sec.  1377;  High  on  Ex.  Legal  Remedies, — 2d  ed. — sec.  10; 
26  Cyc.  147,  and  cases  cited.)  The  writ  cannot  be  made 
effective  to  compel  the  city  to  grant  a  license  for  a  period 
which  has  expired.  The  argument  of  appellee  that  the 
granting  of  the  writ  would  be  beneficial  to  him  to  fix  his 
status  as  to  a  license  in  the  future  is  without  force.  There 
is  no  obligfation  on  appellee's  part  to  renew  his  application 
or  his  bond,  and  this  court  cannot  assume  that  he  will  re- 
new them  or  that  they  would  necessarily  conform  to  the 
requirements  of  the  ordinance  if  renewed.  A  relator,  by 
his  petition,  is  required  to  show  a  clear  and  undoubted  right 
to  the  relief  demanded.  The  writ  will  not  be  awarded  ex- 
cept in  a  clear  case.     {People  v.  Lieb,  85  III.  484;   North 


Digitized  by 


Google 


April, '11]  Snow  v,  Glos.  275 

V.  University  of  Illinois,  137  id.  296;  People  v.  Rose,  219 
id.  46;  Kenneally  v.  City  of  Chicago,  220  id.  485.)  This 
court  has  held  that  a  person  has  no  standing  to  ask  the 
courts,  by  a  writ  of  mandamus,  to  determine  the  constitu- 
tionality of  a  statute  as  a  mere  abstract  question  of  law. 
(People  V.  Olsen,  215  111.  620.)  Manifestly,  from  the  cer- 
tificate of  the  trial  judge  and  the  arguments,  the  main  ques- 
tion presented  to  us  for  decision  is  the  validity  of  the  ordi- 
nance in  question.  The  relator,  under  a  petition  asking  to 
have  a  dram-shop  license  issued  to  him  for  a  period  which 
has  expired,  has  no  possible  pecuniary  interest  in  the  de- 
cision as  to  such  validity.  The  fact  that  under  the  provi- 
sions of  said  ordinance  the  petition  of  the  property  owner 
need  not  be  renewed  each  quarter  does  not  change  the  situ- 
ation. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  sustain 
the  demurrer  and  dismiss  the  petition. 

Reversed  and  remanded,  with  directions. 


Taylor  A.  Snow,  Appellee,  vs.  Jacob  Glos,  Appellant. 

Opinion  filed  April  ip,  ipi^. 

Registration  op  title — when  a  defendant  need  not  be  reim- 
bursed for  taxes  and  assessments  paid.  In  a  proceeding  to  register 
title  a  defendant  who  holds  a  certificate  of  purchase  upon  which 
the  time  has  expired  for  taking  out  a  tax  deed  is  not  entitled  to 
reimbursement  for  taxes  and  special  assessments  paid  by  him  while 
holding  such  certificate.     (Kelle  v.  Egan,  256  III.  45,  followed.) 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

Enoch  J.  Price,  for  appellee. 
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Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

The  only  point  argued  on  this  appeal  is,  that  the  circuit 
court  erred  in  decreeing  the  registration  of  the  appellee's 
title  without  requiring  reimbursement  of  taxes  and  a  special 
assessment  paid  by  the  appellant  while  he  held  a  certificate 
of  tax  sale,  upon  which  the  time  for  the  execution  of  a  deed 
subsequently  expired  without  any  deed  being  taken.  The 
question  is  decided  against  the  appellant  in  Kelle  v.  Bgan, 

^        '  ^^'  Decree  affirmed. 


M.  W.  CoCKRUM,  Appellee,  vs.  Theodore  C.  Kei<i.ER, 
Appellant. 

Opinion  filed  April  ip,  1913. 

1.  Practice — in  a  suit  at  law  a  party  has  a  right  to  make  a  mo- 
tion for  a  new  trial.  In  an  action  at  law  the  defeated  party  has  a 
right  to  make  a  motion  for  a  new  trial  and  to  the  judgment  of  the 
trial  court  upon  all  the  questions  that  may  properly  be  raised  by 
such  motion. 

2.  Same — moving  for  judgment  on  the  special  findings  does  not 
waive  motion  for  new  trial.  A  motion  for  judgment  on  the  special 
findings  of  the  jury  and  against  the  general  verdict  is  not  a  waiver 
of  the  right  to  move  for  a  new  trial. 

3.  Same — correct  practice  where  the  Appellate  Court  reverses 
judgment  entered  on  special  findings.  Where  the  trial  court  enters 
judgment  for  the  defendant  on  the  latter *s  motion  for  judgment  on 
the  special  findings  and  against  the  general  verdict,  the  Appellate 
Court,  upon  reversing  the  judgment  on  the  ground  that  judgment 
should  have  been  on  the  general  verdict,  should  remand  the  cause, 
with  directions  to  allow  the  defendant  to  move  for  a  new  trial  if 
he  sees  fit  to  do  so,  and  if  the  motion  is  overruled  to  enter  a  judg- 
ment on  the  general  verdict. 

Appeai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Franklin  county;  the  Hon.  E.  E.  Newun,  Judge, 
presiding. 
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Underwood  &  Smyser,  and  Hart  &  Williams, 
(Charles  R.  Young,  and  Moses  Pulverman,  of  coun- 
sel,) for  appellant. 

Dillon  &  Strickland,  and  Layman  &  Johnson,  for 
appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

M.  W.  Cockrum  brought  an  action  on  the  case  against 
Theodore  C  Keller  in  the  circuit  court  of  Franklin  county 
alleging  fraud  and  deceit  in  connection  with  the  sale  of  coal 
interests.  The  issue  joined  upon  the  plea  of  not  guilty  was 
submitted  to  the  jury.  The  jury  returned  a  general  ver- 
dict in  favor  of  the  plaintiff  below  and  assessed  his  damages 
at  $3800.  In  addition  to  the  general  verdict  certain  inter- 
rogatories were  submitted,  at  the  request  of  the  parties,  to 
the  jury  for  special  findings.  The  following  questions  were 
submitted  and  answers  given  thereto  by  the  jury : 

2,  "What  thickness  of  coal  do  you  find  is,  in  fact,  be- 
neath or  underlying  the  surface  of  said  land? — Ans.  Nine 
feet. 

'  3.  "What  thickness,  if  any,  of  impurities,  blueband, 
rock,  mining  fault,  dirt  or  other  foreign  substance  do  you 
find  exists  within  said  coal,  as  shown  by  the  core  taken 
from-  the  land  of  plaintiff  by  drilling  thereon  ? — Ans.  Seven 
inches. 

4.  "What  thickness  of  impurities,  blueband,  rock  or 
mining  fault  do  you  find  to  exist  in  the  coal  underlying 
the  surface  of  the  land  formerly  owned  by  plaintiff  and  de- 
scribed in  the  declaration? — Ans.  One  inch. 

5.  "What  thickness  of  coal  and  what  thidcness  of  slate, 
rock,  blueband,  dirt  or  other  foreign  substances  do  you  find 
in  the  coal  which  underlies  the  land  formerly  owned  by  the 
plaintiff  in  this  suit,  as  described  in  the  declaration? — Ans. 
Nine  feet  and  one  inch. 
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7.  "Dd  you  find  that  defendant  personally  directed  or 
authorized  any  tampering  or  interfering  with  or  changing 
the  core  taken  out  by  drilling  on  the  land  of  said  plain- 
tiff?—Ans.  Yes. 

8.  "Do  you  find  that  defendant  personally  made  to  plain- 
tiff personally  any  false  statement  concerning  coal  underly- 
ing land  then  owned  by  plaintiff? — Ans.  Yes." 

Upon  the  coming  in  of  the  general  verdict  and  special 
findings  the  defendant  below  made  a  motion  for  a  judg- 
ment in  his  favor  notwithstanding  the  general  verdict.  This 
motion  was  sustained  and  judgment  entered  for  the  defend- 
ant accordingly.  Raintiff  below  appealed  to  the  Appellate 
Court  for  the  Fourth  District.  That  court,  upon  a  consid- 
eration of  the  special  findings,  reached  the  conclusion  that 
the  circuit  court  had  erred  in  entering  a  judgment  on  the 
special  findings  and  reversed  the  judgment  below  and  re- 
manded the  cause,  '*with  directions  to  the  court  below  to 
enter  judgment  in  favor  of  appellant  upon  the  general  ver- 
dict for  the  sum  of  $3800,  together  with  the  cost."  The 
Appellate  Court  allowed  an  appeal  to  this  court  and  granted 
a  certificate  of  importance. 

The  only  question  considered  by  the  Appellate  Court 
was  whether  the  special  findings  were  inconsistent  with  the 
general  verdict. 

In  the  declaration  it  was  alleged,  in  substance,  that  ap- 
pellee, in  June,  1905,  was  the  owner  of  some  three  hundred 
acres  of  coal  and  mineral  lands  in  Franklin  county,  and 
that  appellant  was  a  coal  operator  desiring  to  buy  the  coal, 
mineral  and  gas  underlying  the  same  and  certain  lands  con- 
tiguous thereto;  that  in  order  to  ascertain  the  quality  of 
the  underlying  mineral  appellant  secured  permission  to  drill 
a  test  well  upon  appellee's  land  and  also  upon  two  adjoining 
tracts ;  that  appellant  did  go  upon  said  lands  and  drill  three 
prospect  holes  and  secured  three  cores  of  coal,  which  dem- 
onstrated that  said  coal  field  contained  a  stratum  of  coal 
eight  feet  and  six  inches  in  thickness,  practically  free  from 
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foreign  or  faulty  substance  and  of  extra  fine  quality ;  that 
appellant  showed  appellee  three  cores  of  coal  purporting  to 
be  taken  from  said  premises,  containing  a  parting  of  slate, 
rock  or  other  foreign  substance,  and  represented  to  appel- 
lee that  the  stratum  of  coal  imderlying  the  premises  of  the 
latter  contained  a  parting  of  rock,  slate  or  other  foreign 
substance  and  was  therefore  practically  worthless;  that  said 
representations  of  appellant  as  to  the  said  parting  of  rock, 
slate  and  other  foreign  substances  were  untrue  and  were 
falsely  and  fraudulently  made  for  the  purpose  of  deceiving 
and  defrauding  appellee ;  that  the  stratum  of  coal  so  under- 
lying the  premises  of  appellee  did  not  contain  said  parting 
of  slate,  rock  or  other  foreign  substances ;  that  said  parting 
contained  in  said  cores  of  coal  as  exhibited  was  fraudu- 
lently placed  there  by  appellant  or  his  agent  at  his  request ; 
that  appellee  did  not  know  that  the  representations  of  ap- 
pellant, as  aforesaid,  were  false,  but,  relying  upon  the  truth 
of  the  same,  conveyed  to  appellant  the  coal,  oil,  gas  and 
other  minerals  underlying  the  said  premises  for  the  sum  of 
$7.50  per  acre,  to  the  damage  of  appellee  of  $16,000. 

By  special  interrogatory  No.  2  the  jury  found  that  the 
vein  of  coal  underlying  the  surface  of  said  lands  was  nine 
feet  thick.  By  their  answer  to  interrogatory  No.  4  they 
found  the  thickness  of  the  impurities  in  said  vein  of  coal 
to  be  one  inch.  By  interrogatory  No.  7  the  jury  found  that 
the  defendant  below  personally  directed  and  authorized  tam- 
pering with  the  core  taken  out  by  drilling  on  the  land  of 
appellee,  and  by  the  answer  to  interrogatory  No.  8  the  jury 
found  that  appellant  had  personally  made  false  statements 
concerning  the  coal  underlying  the  lands  of  appellee.  In- 
terrogatory No.  3  was  as  follows :  "What  thickness,  if  any, 
of  impurities,  blueband,  rock,  mining  fault,  dirt  or  other 
foreign  substance  do  you  find  exists  within  said  coal,  as 
shown  by  the  core  taken  from  the  land  of  plaintiff  by  drill- 
ing thereon?"  To  this  question  the  jury  answered,  "Seven 
inches."    Apparently  the  circuit  court  construed  this  find- 
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ing  as  referring  to  the  actual  condition  of  the  coal  in  the 
ground,  and  that  the  jury  had  thereby  found  that  there  was 
a  seam  seven  inches  thick  of  impurities  in  the  vein.  Upon 
no  other  theory  can  we  account  for  the  judgment  that  was 
rendered. 

In  order  to  correctly  understand  the  special  findings  it 
is  necessary  to  construe  all  of  them  together.  The  jury,  by 
their  answer  to  interrogatory  No.  4,  specifically  and  clearly 
found  tTiat  the  thickness  of  the  impurities  in  the  vein  of 
coal  in  the  ground  was  one  inch.  They  also  found  that  false 
representations  had  been  made  to  appellee  in  regard  to  the 
coal,  which  apparently  refers  to  the  representations  set  out 
in  the  declaration  that  there  was  a  seam  or  fault  in  the  stra- 
tum of  coal  which  practically  rendered  it  worthless.  As  we 
construe  the  answer  to  interrogatory  No  3,  w^e  think  the 
jury  understood  the  question  to  refer  to  the  core  after  it 
had  been  tampered  with  under  the  direction  of  appellant, 
as  found  in  the  answer  to  interrogatory  No.  7.  Thus  con- 
strued the  special  findings  are  entirely  consistent  with  the 
general  verdict,  and  this  was  the  view  of  the  Appellate 
Court.  The  Appellate  Court  did  not  err  in  holding  that 
the  special  findings  did  not  control  the  general  verdict  for 
appellee. 

There  is,  however,,  an  error  in  the  judgment  of  the  Ap- 
pellate Court  in  regard  to  the  directions  that  are  given  to 
the  trial  court  in  the  remanding  order.  Upon  the  return  of 
the  special  findings  with  the  general  verdict  appellant  had  a 
right  to  enter  his  motion  for  a  judgment  upon  the  special 
findings,  and  if  that  motion  was  overruled  he  could  save 
an  exception  to  the  ruling  of  the  court  and  then  make  a 
motion,  if  he  so  desired,  for  a  new  trial  on  the  merits.  If 
his  motion  for  judgment  on  the  special  findings  was  sus- 
tained he  would  have  no  occasion  to  make  a  motion  for  a 
new  trial,  as  the  sustaining  of  such  motion  would  have  the 
eflfect  of  a  verdict  in  his  favor.  The  judgment  of  the  court 
below  on  the  special  findings  having  been  reversed  by  the 
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Appellate  Court,  left  the  parties  in  the  same  situation  they 
would  have  occupied  had  the  motion  been  overruled  by  the 
trial  court.  A  party  in  a  law  case  against  whom  a  verdict 
has-been  rendered  has  the  right  to  his  motion  for  a  new 
trial  and  to  the  judgment  of  the  trial  court  upon  all  of 
the  questions  that  may  properly  be  raised  by  such  motion. 
Whether  the  right  to  move  for  a  new  trial  is  waived  by  a 
motion  for  judgment  upon  special  findings  is  a  question  up- 
on which  the  authorities  outside  of  our  own  State  are  in 
conflict,  but  the  fule  must  be  regarded  as  settled  in  this 
State  by  the  decision  in  Chicago  and  Northwestern  Railway 
Co.  V.  Dimickf  96  111.  42,  that  the  making  of  a  motion  for 
a  judgment  upon  special  findings  is  not  a  waiver  of  the 
right  to  move  for  a  new  trial.  The  rule  in  this  State  is 
followed  by  the  Supreme  Court  of  Indiana.  {Indianapolis 
and  Vincennes  Railroad  Co.  v.  McCaffrey,  62  Ind.  552; 
Ronan  v.  Meyer,  84  id.  390.)  The  reversal  by  the  Appel- 
late Court  of  the  judgment  below  because  the  court  errone- 
ously entered  a  judgment  on  the  special  findings  when  it 
should  have  overruled  such  motion  and  entered  a  judgment 
on  the  general  verdict  does  not  have  the  effect  of  setting 
aside  the  general  verdict  and  requiring  a  trial  de  novo.  The 
effect  is  simply  to  reverse  the  erroneous  judgment  and  leave 
the  i>arties  in  no  different  situation  than  they  would  have 
been  had  such  motion  not  been  made,  or  having  been  made, 
had  been  overruled  by  the  trial  court.  The  proper  order,  in 
this  situation,  in  the  Appellate  Court  would  have  been  a  re- 
versal and  a  remandment  of  the  case  to  the  circuit  court, 
with  directions  to  that  court  to  overrule  the  motion  for  a 
judgment  upon  the  special  findings  and  to  entertain  a  mo- 
tion for  a  new  trial  should  the  defendant  below  see  proper 
to  make  one,  and  if  said  motion  for  a  new  trial  were  over- 
ruled, then  to  enter  judg^ient  upon  the  general  verdict. 

In  Quick  V.  Indianapolis  and  St.  Louis  Railway  Co,  130 
111.  334,  the  following  situation  was  presented :  The  action 
was  for  a  personal  injury.    The  jury  found  a  general  ver- 


Digitized  by 


Google 


282  CocKRUM  V.  Keller.  [SS8  IlL 

diet  for  the  plaintiff  and  answered  several  special  interroga- 
tories. The  defendant  moved  for  judgment  on  the  special 
findings.  That  motion  was  sustained  and  judgment  entered 
accordingly.  The  Appellate  Court  affirmed  the  judgment 
below  and  the  case  was  brought  to  this  court  by  a  further 
appeal.  This  court  disagreed  with  the  Appellate  Court  as 
to  the  effect  of  the  special  findings  and  held  that  the  trial 
court  erred  in  entering  judgment  thereon  and  that  the  judg- 
ment of  the  Appellate  Court  affirming  the  same  would  have 
to  be  reversed.  The  cause  was  remanded  to  the  Appellate 
Coiut,  with  directions  to  that  court  to  reverse  the  judgment 
of  the  circuit  court  and  remand  the  cause  to  that  court,  with 
directions  to  it  to  entertain  a  motion  for  a  new  trial  by  the 
defendant  if  one  should  be  made,  and  if  such  motion  be 
overruled,  to  enter  judgment  on  the  general  verdict.  The 
practice  followed  in  that  case  seems  to  us  to  be  the  correct 
one.  To  sustain  the  judgment  of  the  Appellate  Court  in 
this  case  would  have  the  effect  of  cutting  off  the  right  of 
the  defendant  below  to  move  for  a  new  trial.  The  general 
verdict  of  the  jury  in  this  case  has  never  had  the  approval 
of  the  trial  court  and  the  merits  of  the  controversy  have 
not  been  reviewed  or  passed  upon  by  the  Appellate  Court. 
These  ar6  rights  which  the  parties  have  not  waived,  and  a 
practice  should  not  be  sanctioned  which  deprives  a  party 
of  them. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  reverse 
the  judgment  and  remand  the  cause  to  the  circuit  court, 
with  directions  to  that  court  to  overrule  the  motion  for 
judgment  on  the  special  findings  and  to  entertain  a  motion 
for  a  new  trial  if  one  shall  be  made,  and  if  such  motion 
is  overruled,  to  enter  judgment  on  the  general  verdict.  The 
costs  in  this  court  will  be  adjudged  against  the  appellant, 
Theodore  C.  Keller. 

Reversed  and  remanded  to  Appellate  Court. 
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The  People  ex  rel.  William  H.  Stead,  Attorney  General, 
Relator,  vs.  Oliver  M.  Olson,  Respondent. 

Opinion  filed  April  ip,  ipij. 

1.  Disbarment — when  attorney  should  not  be  disbarred.  The 
fact  that  from  an  ethical  standpoint  the  respondent  should  have 
returned  a  ten-dollar  fee  to  his  client  notwithstanding  her  per- 
emptory and  rude  dismissal  of  him  is  not  ground  for  disbarment, 
where  the  proof  shows  that  he  had  performed  some  services  for 
her  and  honestly  believed  he  was  entitled  to  the  fee  for  the  ser- 
vices rendered. 

2.  The  court  reviews  the  evidence  in  this  case,  and  agrees  with 
the  finding  and  recommendation  of  the  commissioner  that  the  evi- 
dence does  not  sustain  the  charges  in  the  information  and  that  the 
rule  be  discharged. 

Information  to  disbar. 

W.  H.  Stead,  Attorney  General,  and  D.  B.  Snow, 
(Frank  W.  Joslyn,  of  counsel,)  for  relator. 

Oliver  M.  Olson,  pro  se,  (L.  H.  Grange,  of  counsel,) 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court : 

This  was  an  information  filed  by  the  People,  on  the  re- 
lation of  the  Attorney  General,  for  the  disbarment  of  re- 
spondent, Oliver  M.  Olson,  a  practicing  lawyer  residing  in 
Wheaton,  Illinois,  but  having  his  office  in  Chicago.  The 
information  contains  five  charges  of  unprofessional  con- 
duct, all  but  one  of  which  grew  out  of  the  defense  by  re- 
spondent of  one  William  B.  Davy,  who  was  indicted,  tried 
and  convicted  of  horse  stealing  at  the  October  term,  1908, 
of  the  circuit  court  of  DuPage  county.  The  other  charge 
was  based  upon  his  employment  by  Ivah  Longcore,  who 
was  in  jail  charged  with  larceny,  her  payment  to  him  of 
$10  to  apply  on  his  attorney's  fee  and  his  failure  to  per- 
form any  service  for  her.  These  charges  will  be  more  par- 
ticularly referred  to  hereafter.    Leave  was  given  relator  to 
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file  the  information  and  respondent  was  ruled  to  answer. 
The  answer  denied  the  charges  set  out  in  the  information, 
except  in  certain  details,  and  denied  that  respondent  was 
guilty  of  unprofessional  conduct  in  any  respect.  Upon  the 
answer  being  filed  the  cause  was  referred  to  William  R. 
Rum,  special  commissioner,  to  take  the  testimony  and  re- 
port his  conclusions  of  law  and  fact.  The  commissioner 
took  the  testimony  and  reported  the  same  with  his  conclu- 
sions and  recommended  that  the  rule  be  discharged.  Re- 
lator filed  objections  to  the  findings  and  conclusions  of  the 
commissioner,  which  were  overruled  and  by  stipulation  are 
made  exceptions  to  the  report. 

The  information  charges  that  William  B.  Davy  was  in- 
dicted by  the  g^and  jury  of  DuPage  county  for  horse  steal- 
ing, arrested,  and  in  default  of  bail  was  confined  in  jail 
to  await  his  trial.  Respondent  was  employed  by  Davy  as 
counsel  to  defend  him.  The  information  charges  that  while 
so  employed  respondent  made  frequent  visits  to  the  jail  to 
confer  with  Davy;  that  during  these  visits  he  took  certain 
letters  written  by  Davy  to  Catherine  Waelchli,  a  sister  of 
Davy,  asking  her  to  secure  for  him  certain  saws  and  acids 
for  cutting  chilled  steel,  and  another  letter  asking  her  to 
secure  for  him  several  bars  of  a  certain  kind  of  green  cas- 
tile  soap.  The  acids  and  saws  were  desired  to  cut  the  iron 
bars,  by  which  Davy  could  escape  from  jail,  and,  the  interior 
of  the  jail  and  bars  being  painted  green,  the  soap  was  to  be 
us«d  in  concealing  the  cuts  until  the  escape  was  effected. 
The  information  charged  that  respondent  concealed  other 
letters  about  his  person  and  delivered  them  to  said  Cather- 
ine Waelchli ;  that  the  acids  and  saws  asked  for  in  the  let- 
ter were  not  secured,  but  that  the  green  castile  soap  was 
given  to  respondent  by  Catherine  Waelchli  and  by  him  de- 
livered to  the  sheriff  or  his  deputy  with  the  request  that 
it  be  given  to  Davy ;  that  afterwards  the  attempted  escape 
was  discovered,  and  it  was  found  that  a  strap  of  iron  or 
steel  had  been  loosened  and  removed  and  a  number  of 
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rivets  removed,  and  that  the  castile  soap  had  been  used  in 
filling  the  openings  caused  by  the  removal  of  the  rivets. 
The  information  charges  that  respondent  was  aware  of  the 
plans  for  the  escape  from  jail  and  had  discussed  the  matter 
with  Davy. 

Davy  was  tried  under  the  indictment  returned  against 
him  for  horse  stealing  in  October,  1908,  in  the  circuit  court 
of  DuPage  county,  convicted  and  sentenced  to  the  peniten- 
tiary. He  was  defended  by  respondent,  and  on  the  trial 
Catherine  Waelchli  and  her  husband,  Noah  Waelchli,  and 
one  Molby,  testified  for  the  defense.  The  horse  was  stolen 
in  Wheaton  on  March  17,  1907,  and  said  witnesses  testi- 
fied they  were  with  Davy  in  Chicago  on  that  date  and  that 
he  was  not  in  Wheaton  on  the  day  the  horse  was  stolen. 
After  this  testimony  the  witnesses  were  arrested,  indicted 
and  tried,  and  Catherine  Waelchli  and  her  husband  were 
convicted  of  perjury  for  falsely  testifying  that  Davy  was 
not  in  Wheaton  on  the  day  the  horse  was  stolen  but  was 
with  them  in  the  city  of  Chicago.  The  information  charges 
that  said  witnesses  were  persuaded  and  induced  by  respond- 
ent to  falsely  testify  to  the  alibi  for  Davy,  knowing  at  the 
time  such  testimony  was  false.  Respondent  also  defended 
the  Waelchlis  when  they  were  put  on  trial  for  perjury,  and 
the  information  charges  the  respondent  advised  and  at- 
tempted to  procure  one  Harry  Peterson  to  testify  in  their 
behalf  that  he  was  with  them  and  Davy  in  Chicago  at  the 
time  the  horse  was  stolen,  for  which  Davy  was  convicted. 

The  testimony  of  Davy,  Mr.  and  Mrs.  Waelchli  and  one 
Hohlfelder,  who  was  a  fellow-prisoner  with  Davy  in  the 
DuPage  county  jail  and  who  pleaded  guilty  to  the  charge 
of  obtaining  money  under  false  pretenses  and  received  a 
jail  sentence,  supported  the  charge  in  the  information  that 
respondent  knew  of  and  assisted  in  the  plan  of  attempted 
jail  breaking.  Davy  and  the  Waelchlis  testified  to  the  truth 
of  the  charge  that  respondent  advised  the  Waelchlis  to  tes- 
tify falsely  as  to  Davy's  whereabouts  on  the  day  the  horse 
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was  stolen,  and  their  testimony  is  corroborated  in  some 
degree  by  Hohlf elder.  Peterson  testified  that  respondent 
advised  him  to  testify  for  the  Waelchlis  that  he  was  with 
them  and  Davy  on  the  day  the  horse  was  stolen,  knowing 
at  the  time  the  testimony  would  be  false.  The  Waelchlis 
appear  to  have  been  conducting  some  kind  of  a  traveling 
show  and  Peterson  was  one  of  their  company  or  troupe. 
Davy  and  the  Waelchlis  admitted  that  the  alibi  they  testi- 
fied to  on  Davy's  trial,  and  again  on  the  trial  of  the  Wael- 
chlis, was  false.  The  record  of  Davy,  the  Waelchlis  and 
Hohlfelder  was  such  as  to  very  reasonably  affect  the  credit 
that  should  be  given  their  evidence.  Besides,  their  testi- 
mony in  itself  bears  evidence  of  unreliability,  and  it  was 
so  contradicted  and  weakened  by  evidence  on  the  part  of 
respondent  that  the  commissioner  held  it  unworthy  of  be- 
lief and  insufficient  to  establish  the  charges  in  the  informa- 
tion. After  having  read  it  ourselves  we  are  unable  to  say 
the  commissioner  was  not  justified  in  this  conclusion. 

The  Waelchlis  were  indicted  for  perjury  at  the  October 
term,  1908,  of  the  DuPage  county  circuit  court,  and  re- 
spondent, representing  them  as  their  attorney,  applied  for 
and  was  granted  a  continuance  of  the  case  by  Hon.  D.  J. 
Games,  the  judge  then  presiding.  At  the  March  tenn, 
1909,  Hon.  Mazzini  Slusser  was  the  judge  presiding,  and 
the  respondent  applied  for  a  change  of  venue  on  behalf  of 
Noah  Waelchli  on  accoimt  of  the  prejudice  of  the  judge, 
and  presented  in  support  of  the  motion  two  affidavits  of 
disinterested  citizens.  One  was  sworn  to  by  Doris  Stafford 
and  the  other  by  A.  Mclntyre.  The  application  for  change 
of  venue  and  the  affidavits  appear  to  have  been  presented 
to  the  presiding  judge  before  they  were  filed.  The  State's 
attorney  of  the  county  testified  that  the  affidavits  were 
handed  by  respondent  to  the  judge,  as  he  remembered  it, 
and  the  judge  handed  them^  to  the  witness.  The  witness 
said  he  saw  only  one  affidavit,  and  that  it  was  sworn  to  by 
Stafford  before  Herrick,  a  justice  of  the  peace  and  notary 
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public ;  that  Judge  Games'  name  had  been  erased  from  the 
affidavit  by  pencil  or  ink  and  over  it  was  written  the  name 
of  Judge  Slusser.  After  some  little  talk  the  judge  retired  to 
his  chambers  and  the  State's  attorney  and  respondent  fol- 
lowed him.  The  witness  said  Judge  Slusser  told  respond- 
ent the  affidavit  looked  as  if  it  had  been  tampered  with  and 
asked  why  his  name  was  written  in  it ;  that  respondent  said 
he  had  written  if  in  the  affidavit,  and  in  reply  to  a  question 
from  Judge  Slusser  said  Stafford  and  Herrick  knew  noth- 
ing about  his  having  written  Judge  Slusser's  name  in  the 
affidavit.  The  judge  said  he  thought  it  was  a  fraud  on  the 
court,  and  respondent  said  he  did  not  so  intend  it;  that  it 
was  his  belief  he  had  a  right  to  make  changes  in  it  as  he 
would  in  any  pleading  in  the  case.  The  judge  handed  the 
application  for  change  of  venue  and  the  affidavits  back  to 
respondent,  who,  after  consulting  with  his  client,  went  to 
trial. 

Judge  Slusser  testified  that  the  matter  occurred  more 
than  two  years  before  he  gave  his  testimony,  and  he  could 
not  remember  clearly  what  was  said  when  the  application 
for  change  of  venue  and  the  affidavits  were  presented  to 
him.  He  testified  there  were  two  affidavits  accompanying 
the  application,  and  one  of  them  had  the  name  of  Judge 
Games  in  it,  probably  typewritten,  and  the  witness'  name 
written  in  in  longhand.  The  judge  asked  respondent  when 
that  was  done,  and  he  said  that  morning,  and  in  response  to 
further  questions  said  it  was  done  without  the  knowledge 
of  affiant.  The  judge  stated  to  respondent  that  it  could  not 
be  used  as  a  basis  for  a  change  of  venue,  and  that  he  ex- 
pressed some  doubt  about  whether  the  matter  ought  not 
to  be  presented  to  the  grievance  committee  of  the  bar  as- 
sociation. He  retired  to  his  chambers  and  respondent  and 
the  State's  attomey  came  in.  Respondent  said  he  intended 
no  wrong  or  fraud  on  the  court ;  that  as  the  affidavit  had 
not  been  filed  he  thought  he  had  the  right  to  change  it  and 
intended  no  wrong  by  doing  so.    The  judge  told  him  if  that 
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was  so  he  could  withdraw  it  if  he  desired.  Respondent  did 
withdraw  it  and  after  consulting  with  his  client  went  to 
trial.  The  witness  stated  he  did  not  know  whose  affidavit 
the  one  he  examined  and  in  which  his  name  had  been  writ- 
ten over  Judge  Carnes'  purported  to  be.  He  thought  it 
was  sworn  to  before  Herrick  but  was  not  sure,  and  while, 
as  he  remembered  it,  his  name  was  written  in  longhand  he 
was  not  sure  of  that. 

Respondent  denied  ever  changing  or  admitting  that  he 
changed  any  affidavit  presented  in  support  of  his  motion 
for  a  change  of  venue.  He  testified  that  he  intended  apply- 
ing for  a  change  of  venue  in  December,  1908,  and  pro- 
cured the  affidavit  of  Mclntyre  to  support  his  application. 
That  affidavit  had  in  it  the  names  of  Judges  Games  and 
Slusser,  but  afterwards  the  name  of  Judge  Games  was 
stricken  out  or  erased  by  Mclntyre  himself.  The  case  was 
continued  and  the  application  for  a  change  of  venue  was 
not  then  made.  Respondent  testified  he  contemplated  ask- 
ing for  a  change  of  venue  at  the  March  term,  1909,  and 
prepared  an  application  for  that  purpose ;  that  he  procured 
the  affidavit  of  Stafford  to  support  it,  which  was  sworn  to 
before  Herrick  on  March  8,  1909;  that  he  attached  this 
affidavit  and  the  Mclntyre  affidavit  to  the  application  for 
a  change  of  venue,  and  these  were  the  only  affidavits  he 
presented.  He  produced  at  the  hearing  before  the  commis- 
sioner what  he  testified  were  the  application  for  a  change 
of  venue  and  the  documents  accompanying  it,  including  the 
two  affidavits  mentioned,  and  testified  they  were  then  in 
precisely  the  same  condition  they  were  when  presented  to 
Judge  Slusser.  The  Mclntyre  affidavit  was  sworn  to  be- 
fore Herrick  on  December  7,  1908,  and  Mclntyre  testified 
it  was  the  only  affidavit  he  ever  made  for  a  change  of  venue 
in  the  case  and  that  he  erased  the  name  of  Judge  Games 
from  it.  The  affidavit  of  Stafford  produced  by  respondent 
was  sworn  to  before  Herrick  on  March  8,  1909,  which  was 
the  day  the  application  for  change  of  venue  was  made,  and 
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there  was  no  erasure  in  it  of  the  name  of  Judge  Carnes, 
over  which  was  written  the  name  of  Judge  Slusser.  Staf- 
ford identified  the  affidavit  as  the  one  signed  and  sworn  to 
by  him  before  Herrick  on  the  day  it  bore  date  and  testified 
it  was  the  only  affidavit  made  by  him  for  a  change  of  venue, 
and  that  at  the  time  of  his  testifying  it  was  in  the  same 
condition  as  when  he  signed  and  swore  to  it.  Herrick,  the 
notary  public  before  whom  the  affidavits  of  Mclntyre  and 
Stafford  were  sworn  to,  testified  that  on  the  day  they  were 
presented  to  Judge  Slusser,  and  after  all  the  papers  pre- 
sented to  the  judge  had  been  prepared  in  connection  with 
the  application  for  a  change  of  venue,  he  fastened  them 
together  at  his  office;  that  the  affidavit  of  Stafford  was 
sworn  to  before  him  on  that  day  and  the  affidavit  of  Mc- 
lntyre had  been  sworn  to  before  him  on  the  day  it  bore 
date ;  that  the  two  affidavits  presented  by  respondent  were 
the  same  affidavits  he  fastened  with  the  other  papers  on  the 
day  the  application  for  change  of  venue  was  made,  and  that 
both  were  in  the  same  condition  they  were  in  when  he  fast- 
ened them  together  with  the  other  papers. 

Under  these  circumstances  we  think  the  commissioner 
was  justified  in  concluding  that  the  charge  of  changing  the 
affidavit  had  not  been  sustained.  We  make  no  question  of 
the  good  faith  of  Judge  Slusser  and  the  State's  attorney, 
but  they  admitted, — especially  Judge  Slusser, — that  the  mat- 
ter having  occurred  at  least  two  years  before  the  testimony 
was  heard,  it  was  not  fresh  and  clear  in  the  minds  of  the 
witnesses. 

With  reference  to  the  charge  in  the  information  against 
respondent  for  obtaining  a  check  for  $io  from  Ivah  Long- 
core  under  false  pretenses,  the  substance  of  the  proof  is 
as  follows :  Ivah  Longcore  testified  she  was  in  the  jail  of 
DuPage  county  under  the  charge  of  larceny,  for  which  she 
was  afterwards  convicted  and  served  a  sentence.  While 
confined  in  jail,  but  before  her  trial,  respondent  was  in  the 
jail  and  she  had  a  talk  with  him  about  her  case.  She  tes- 
268  -  19 


Digitized  by 


Google 


290  The  People  v.  Olson.  [258  III, 

tified  she  did  not  employ  him  to  take  charge  of  her  defense 
but  told  him  she  would  like  to  get  out  on  bail  and  requested 
his  assistance ;  that  respondent  asked  her  how  much  money 
she  had,  and  she  told  him  she  had  a  check  for  $io.  He 
told  her  if  she  would  give  him  the  check  he  would  get  her 
out  on  bail  in  two  weeks,  and  she  thereupon  endorsed  the 
check  to  him,  upon  which  he  subsequently  received  the  cash. 
The  witness  testified  she  wrote  some  letters  to  friends  in 
Michigan  asking  them  to  help  her  get  out  on  bail  and  gave 
them  to  respondent  to  mail;  that  respondent  did  nothing 
for  her  and  thereafter  had  no  further  interviews  with  her 
until  she  demanded  the  return  of  the  check,  and  he  refused 
to  return  it  or  give  her  the  money,  saying  he  had  earned 
it  by  services  rendered.  Respondent  admitted  receiving  the 
check  and  getting  the  money  on  it,  but  testified  Ivah  Long- 
core  employed  him  to  defend  her  and  agreed  to  pay  him 
$40  for  doing  so ;  that  the  check  was  a  payment  on  the  fee ; 
that  the  woman  wanted  to  get  out  on  bail,  and  he  sent  let- 
ters, either  written  by  her  or  by  himself,  to  people  in  Michi- 
gan who  were  acquaintances  and  friends  of  the  woman, 
asking  help  to  get  her  out  on  bail.  He  subsequently  re- 
ceived letters  from  two  parties  proposing  to  help  her  give 
bond,  one  of  whom  said  he  would  furnish  the  security. 
Respondent  testified  that  before  he  informed  the  Longcore 
woman  of  having  received  these  letters, — but  whether  be- 
fore they  were  received  by  him  is  not  clear, — he  went  to 
the  jail  to  see  his  client,  and  as  he  approached  the  place 
where  she  was  confined  she  slammed  the  door  and  told  him 
there  was  nothing  doing  and  refused  to  talk  to  him;  that 
thereafter  he  had  nothing  further  to  do  with  her  and  never 
informed  her  of  the  letters  he  had  received  about  bail.  She 
appears  never  to  have  given  bail  but  to  have  remained  in 
jail  until  she  was  convicted,  sentenced  and  served  her  term. 
While  we  do  not  think  the  evidence  sustains  this  cjiarg^ 
in  the  information,  respondent's  own  testimony  shows  that 
his  conduct  was  not  very  commendable.    The  commissioner 
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found  that  Jie  in  good  faith  believed  he  was  entitled  to  re- 
tain the  $io  for  services  rendered,  but  that  in  a  spirit  of 
petulance  because  of  his  client  refusing  to  further  confer 
with  him  he  withheld  from  her  the  results  of  his  services 
in  his  efforts  to  procure  bail  for  her ;  that  from  an  ethical 
standpoint  he  should  have  returned  to  her  the  money  re- 
ceived on  the  check;  that  this  would  probably  have  been 
the  conduct  of  an  experienced  lawyer  who  had  a  proper  ap- 
preciation of  the  ethics  of  the  situation,  but  that  in  view 
of  the  conduct  of  respondent's  client  and  her  treatment  of 
him  the  circumstances  afforded  no  justification  for  disbar- 
ment. Respondent  was  admitted  to  the  bar  in  1906.  He 
resided  at  Wheaton  but  had  an  office  in  Chicago  and  prac- 
ticed law  in  DuPage  county.  He  was  a  student  four  years 
in  Wheaton  College  and  a  graduate  of  that  institution.  The 
president  of  Wheaton  College  and  a  professor  who  had 
taught  in  that  institution  about  thirty  years  testified  that 
respondent's  general  reputation  for  honesty  and  integrity  in 
the  neighborhood  was  good,  and  this  was  not  disputed  by 
any  other  testimony.  The  record  shows  respondent  to  be 
a  man  of  rather  irascible  temper  and  tempestuous  disposi- 
tion. There  had  existed  between  him  and  the  State's  at- 
torney and  sheriff  of  DuPage  county,  for  some  time  prior 
to  the  transactions  out  of  which  this  proceeding  originated, 
a  very  bitter  feeling,  and  these  unfriendly  relations  contin- 
ued up  to  the  time  of  the  hearing  before  the  commissioner. 
We  do  not  mean  to  intimate  that  the  charges  in  the  infor- 
mation against  respondent  originated  in  malice  and  without 
any  reasonable  basis.  We  have  no  doubt  of  the  good  faith 
in  which  they  were  made,  but  they  were  not  sustained  by 
proof  showing  such  moral  turpitude  or  unprofessional  con- 
duct as  would  justify  the  destruction  of  respondent's  pro- 
fessional life  by  his  disbarment.  The  rules  governing  such 
cases  and  the  proof  necessary  to  justify  disbarment  have 
been  stated  in  People  v.  Harvey,  41  111.  277,  People  v.  Mat- 
thezvs,  217  id.  94,  People  v.  Barker,  56  id.  299,  People  v. 
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Sullivan,  218  id.  419,  People  v.  Thornton,  228  id.  42,  Peo- 
ple V.  Silha,  252  id.  385,  and  other  cases.  Under  the  rule 
established  by  these  decisions  we  agree  with  the  commis- 
sioner that  the  charges  in  the  infomiation  were  not  sus- 
tained by  the  evidence,  and  the  rule  is  discharged. 

Rule  discharged. 


The  PK0P1.E  OF  THE  State  of  Illinois,  Defendant  in 
Error,  vs.  Florian  Afton,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipi^. 

1.  Criminal  law — when  accused  cannot  be  said  to  have  been 
tried  Tvithout  a  plea.  Where  the  accused  obtains  leave  to  withdraw 
his  plea  of  not  guilty  for  the  purpose  of  making  a  motion  to  quash 
the  indictment,  and,  after  the  overruling  of  the  motion  to  quash, 
the  trial  proceeds  without  any  objection  by  the  accused  that  his 
plea  was  not  renewed,  the  overruling  of  the  motion  to  quash  will 
be  regarded  as  having  re-instated  the  plea. 

2.  Same — jury  must  fix  term  of  imprisonment  for  incest.  As 
section  156  of  the  Criminal  Code,  regarding  incest,  fails  to  specify 
any  minimum  term  of  imprisonment  the  jury  must  definitely  fix 
such  term,  and  the  court  is  without  power  to  impose  an  indeter- 
minate sentence  under  the  Parole  law,  as  such  law  requires  the 
punishment  to  be  not  less  than  one  year  nor  more  than  the  maxi- 
mum term  fixed  by  law.   (People  v.  Hartsig,  249  111.  348,  followed.) 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago 
county;  the  Hon.  Arthur  H.  Frost,  Judge,  presiding. 

Robert  D.  Meuck,  and  Benjamin  Staunton,  for 
plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Gust.  E.  Johnson, 
State's  Attorney,  and  Arthur  R.  Roy,  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  tried  and  convicted  in  the  circuit 
court  of  Winnebago  county  for  the  crime  of  incest  with 
his  daughter.    There  is  no  bill  of  exceptions  in  the  record. 
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The  record  shows  the  return  of  the  indictment  into  court  by 
the  grand  jury  against  plaintiff  in  error  and  that  he  was  ar- 
raigned and  entered  a  plea  of  not  guilty.  Subsequently,  by 
leave  of  court  he  withdrew  the  plea  and  entered  a  motion  to 
quash  the  indictment.  The  motion  was  overruled  but  the 
record  fails  to  show  the  renewal  of  the  plea.  A  trial  was 
had,  resulting  in  a  disagreement  of  the  jury,  and  the  case 
was  again  tried  at  a  subsequent  term  of  the  court,  resulting 
in  the  conviction  of  plaintiff  in  error  of  the  crime  charged 
in  the  indictment.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled  and  judgment  rendered  on  the 
verdict  sentencing  plaintiff  in  error  to  confinement  in  the 
penitentiary  at  Joliet. 

The  first  ground  relied  upon  for  reversal  is,  that  there 
was  no  plea  to  the  indictment,  or  issue  formed  upon  which 
a  valid  trial  could  be  had ;  that  the  withdrawal  of  the  plea 
for  the  purpose  of  moving  to  quash  the  indictment  left  the 
case  in  the  same  condition  it  would  have  been  in  if  no  plea 
had  ever  been  entered,  and  that  before  there  could  be  any 
valid  trial,  conviction  and  judgment  it  was  necessary  that 
plaintiff  in  error  re-enter  his  plea  to  the  indictment.  This 
precise  question  has  not  been  passed  upon  in  this  State  but 
it  has  been  in  other  States,  and  the  weight  of  authority, 
and  we  think  the  better  reason,  is  contrary  to  the  contention 
of  plaintiff  in  error.  The  nearest  case  in  point  in  this  State 
is  Morton  v.  People,  47  HI.  468.  In  that  case,  after  plea 
had  been  entered  it  was  withdrawn  for  the  purpose  of  per- 
mitting a  motion  to  be  made  to  quash  the  indictment,  "with 
the  express  stipulation  if  overruled  the  trial  should  pro- 
ceed." The  court  held  the  stipulation  re-instated  the  plea 
and  that  there  was  no  error  in  proceeding  with  the  trial 
without  it  being  formally  re-entered.  Nothing  is  said  or 
intimated  as  to  what  would  have  been  the  effect  of  the  with- 
drawal of  the  plea  if  there  had  been  no  stipulation.  The 
stipulation  was  not  that  the  plea  should  be  considered  as 
re-entered,  but  that  if  the  motion  to  quash  was  overruled 
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the  trial  should  proceed.  The  record  in  this  case  shows 
plaintiff  in  error  asked  and  obtained  leave  of  the  court  to 
withdraw  his  plea  of  not  guilty  for  the  purpose  of  entering 
a  motion  to  quash  the  indictment.  When  the  motion  was 
overruled  the  trial  proceeded  without  any  objection  on  the 
part  of  plaintiff  in  error,  and  we  think  it,  apparent  that 
plaintiff  in  error,  the  State's  attorney  and  the  court  consid- 
ered and  treated  the  overruling  of  the  motion  to  quash  as 
a  re-instatement  of  the  plea. 

In  People  v.  Bradner,  107  N.  Y.  i,  (13  N.  E.  Rep.  87,) 
defendant  was  arraigned  and  pleaded  not  guilty.  Subse- 
quently, by  leave  of  court  he  withdrew  his  plea  and  moved 
the  court  to  dismiss  the  indictment.  The  motion  was  de- 
nied, defendant  was  tried,  convicted  and  sentenced.  The 
record  did  not  show  the  plea  of  not  guilty  was  renewed. 
The  court  said :  "The  plea  was  withdrawn  for  the  special 
purpose  of  the  motion  to  dismiss,  and  when  the  motion  was 
denied  the  trial  proceeded.  It  is  a  just  inference  that  all 
parties  regarded  the  plea  as  having  been  withdrawn  for  the 
purpose  of  the  motion,  only,  and  proceeded  to  trial  on  the 
understanding  that  it  was  re-instated  when  the  motion  was 
denied.  *  *  ♦  It  would  be  sacrificing  substance  to  form 
not  to  give  effect  to  the  transaction  according  to  the  plain 
understanding  of  the  court  and  the  parties."  The  same 
question  was  presented  and  decided  the  same  way  in  the 
following  cases:  Hensche  v.  People,  16  Mich.  46;  O'Hara 
V.  United  States,  (C.  C.  A.)  129  Fed.  Rep.  556;  Gormley 
V.  State,  37  Ohio  St.  120;  Arbuckle  v.  State,  80  Miss.  15; 
Barley  v.  State,  1  Neb.  385. 

It  is  next  contended  the  court  erred  in  rendering  judg- 
ment on  the  verdict  and  sentencing  plaintiff  in  error  to 
confinement  in  the  penitentiary  for  an  indeterminate  term 
of  not  less  than  one  year  nor  more  than  twenty  years.  The 
verdict  of  the  jury  found  plaintiff  in  error  guilty  of  incest 
in  manner  and  form  as  charged  in  the  indictment  but  did 
not  fix  the  punishment.    The  court  fixed  the  punishment  at 
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imprisonment  in  the  penitentiary  "not  less  than  the  mini- 
mum term  nor  to  exceed  the  maximum  term  for  the  crime 
for  which  the  said  defendant  was  herein  convicted  and  sen- 
tenced, to-wit,  not  less  than  one  year  nor  more  than  twenty 
years."  The  section  of  the  statute  under  which  plaintiff  in 
error  was  indicted  and  convicted  is  section  156  of  the  Crimi- 
nal Code,  and  reads:  "If  a  father  shall  rudely  and  licen- 
tiously cohabit  with  his  own  daughter,  the  father  shall  be 
imprisoned  in  the  penitentiary  for  a  term  not  exceeding 
twenty  years."  It  will  be  seen  this  statute  does  not  fix  a 
minimum  term  of  imprisonment  but  simply  fixes  the  maxi- 
mum term.  The  punishment  for  the  violation  of  section  156 
may  be  for  any  period  of  time  not  exceeding  twenty  years. 
As  no  minimum  time  is  fixed  by  the  statute  the  period  of 
imprisonment  might  be  less  than  one  year.  In  such  case 
the  Indeterminate  Sentence  act  is  not  applicable,  for  that 
act  requires  the  imprisonment  to  be  not  less  than  one  year 
nor  to  exceed  the  maximum  term  provided  by  law.  This 
question  was  decided  by  this  court  in  People  v.  Hartsig, 
249  111.  348,  and  it  was  there  held  that  where  the  minimum 
term  of  imprisonment  might  be  for  a  term  less  than  a  year 
the  term  of  the  imprisonment  should  be  fixed  definitely,  and 
that  the  court  was  not  authorized  to  fix  the  period  of  im- 
prisonment under  the  Parol  law  or  Indeterminate  Sentence 
act,  as  that  act  did  not  authorize  a  judgment  for  impris- 
onment for  a  term  less  than  one  year.  In  that  case  the 
judgement  was  rendered  on  a  plea  of  guilty,  but  if  it  was 
the  duty  of  the  court  to  fix  the  period  of  imprisonment  at 
a  definite  term,  it  was  the  duty  of  the  jury  in  this  case,  by 
their  verdict,  to  fix  the  punishment  of  the  plaintiff  in  error. 
For  this  error  the  judgment  is  reversed  and  the  cause 
remanded.  Reversed  and  remanded. 
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The  Tennessee  Drainage  District  et  al.  Defendants  in 
Error,  vs.  John  Moye  et  al.  Plaintiffs  in  Error. 

Opinion  filed  April  ip,  igis- 

1.  Drainage — facts  necessary  to  jurisdiction  must  appear  from 
record.  County  courts  derive  their  power  to  organize  drainage 
districts  from  the  statute,  and  every  fact  essential  to  the  jurisdic- 
tion of  the  court  must  affirmatively  appear  from  the  record. 

2.  Same — what  is  not  a  compliance  with  the  law  as  to  posting 
notices.  The  posting  of  two  notices  on  the  same  tree  at  cross- 
roads, so  that  each  notice  faces  a  different  road,  is  not  a  posting 
of  such  notices  in  two  public  places  but  is  the  posting  of  two  no- 
tices in  one  public  place. 

3.  Same — when  notices  are  posted  in  the  same  place.  Where 
the  affidavit  of  posting  notices  states  that  one  notice  was  posted 
"at  south-east  corner  of  the  north  half  of  the  north-east  quarter 
of  south-west  quarter  in  section  2,  town  8,  range  9,  on  fence  post; 
another  at  north-east  corner  of  south  half  of  the  north-east  quar- 
ter of  south-west  quarter  in  section  2,  town  8,  range  9,  on  fence 
post,"  both  notices  appear  to  have  been  posted  in  the  same  place, 
and  if  such  a  description  was  intentionally  used  to  mislead  the 
reader  into  thinking  the  notices  were  posted  in  different  places  the 
attempted  deception  requires  severe  condemnation. 

4.  Same — when  failure  to  post  notices  renders  the  organisation 
fatally  defective.  Failure  to  post  notices  in  ten  different  places  in 
the  proposed  drainage  district  renders  the  organization  of  the  dis- 
trict fatally  defective  as  to  all  property  owners  who  do  not  waive 
the  defect  by  filing  objections  in  the  court  below. 

5.  Same — what  is  not  waiver  of  defect  in  posting  notices.  The 
fact  that  certain  property  owners,  at  the  term  after  a  drainage  dis- 
trict was  organized,  entered  a  special  appearance  asking  the  court 
to  correct  the  record  to  show  that  no  property  owner  had  filed  ob- 
jections to  the  organization  of  the  district  does  not  operate  as  a 
waiver  of  a  failure  to  comply  with  the  statute  concerning  the  post- 
ing of  notices. 

6.  Same — petition  should  state  character  of  proposed  drain  or 
ditch.  The  Levee  act  contemplates  that  the  petition  to  organize  a 
district  shall  state  the  starting  point,  terminus,  route  and  charac- 
ter of  the  proposed  work  in  such  terms  that  the  property  owners, 
as  well  as  other  persons  interested,  can  readily  understand  the 
general  character  of  the  work,  and  a  petition  is  insufficient  in  that 
respect  if  it  fails  to  describe  the  character  of  the  proposed  drain 
in  any  way  with  reference  to  size  or  method  of  construction. 


Digitized  by 


Google 


iprfl,'!!.]     Tennessee  Drainage  Dist.  v.  Mo  ye.         297 

7.  Same — lands  should  be  so  described  that  they  may  be  located, 
A  petition  to  organize  a  levee  drainage  district  should  giye  such  a 
description  of  the  lands  affected  that  a  person  familiar  with  real 
estate  descriptions  can,  if  necessary,  locate  the  tracts  and  fix  the 
boundaries  of  the  district  with  reasonable  accuracy. 

Writ  of  Error  to  the  County  Court  of  Gallatin  county ; 
the  Hon.  H.  P.  Bozarth,  Judge,  presiding. 

W.  S.  PHII.UPS,  and  Bartley  &  Barti^ey,  for  plain- 
tiffs in  error. 

RoEDEt,  &  RoEDEL,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  of  the  county  court  of 
Gallatin  county  to  review  the  record  as  to  organizing,  under 
the  Levte  act,  the  Tennessee  Drainage  District.  The  peti- 
tion on  which  this  proceeding  was  based  was  to  the  April 
term,  lOii,  of  said  court.  After  many  continuances  and 
various  orders  had  been  entered,  the  court  entered  an  order 
July  25,  191 2,  modifying  the  report  of  the  drainage  com- 
missioners theretofore  appointed  and  confirming  the  report 
as  modified,  and  ordering  the  construction  of  a  drain  as 
provided  for*  in  said  report. 

Section  3  of  the  Levee  act  provides,  among  other  things, 
that  upon  the  petition  for  the  organization  of  the  drainage 
district  being  filed  in  the  county  court,  the  clerk  of  said 
court  "shall  cause  three  weeks'  notice  of  the  presentation 
and  filing  of  such  petition  to  be  given,  addressed  'to  all 
persons  interested,'  by  posting  notices  thereof  at  the  door 
of  the  court  house  of  the  county  or  counties  in  which  the 
district  is  situated,  and  in  at  least  ten  of  the  most  public 
places  in  such  proposed  district,"  etc.     (Kurd's  Stat.  1911, 

p.  873.) 

County  courts  derive  their  power  to  establish  districts 

from  the  statute,  and  every  fact  necessary  to  the  jurisdic- 
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tion  of  the  court  must  affirmatively  appear  from  the  record. 
(Payson  v.  People,  175  III.  267;  Drummer  Creek  Drain- 
age District  v.  Roth,  244  id.  68;  Aldridge  v.  Clear  Creek 
Drainage  District,  253  id.  251.)  The  affidavit  as  to  post- 
ing these  ten  notices,  found  in  the  record,  designates,  among 
other  places,  the  following:  "(5  and  6) — Two  on  a  tree 
at  Asbury  church  house  at  cross-roads,  showing  towards 
each  road;  (7  and  8) — Two  on  a  tree  at  the  forks  of  the 
road  at  the  Cottonwood  church,  one  on  each  side."  This 
is  the  only  proof  in  the  record  as  to  the  posting  of  these 
four  notices.  Plaintiffs  in  error  contend, — ^and  rightly,  we 
think, — ^that  the  two  notices  posted  on  the  tree  at  Asbury 
church  amounted  to  only  one  notice,  and  that  the  same  is 
true  as  to  the  two  posted  on  one  tree  at  the  Cottonwood 
church.  Counsel  for  defendants  in  error  contend  that  these 
two  notices  placed  on  the  same  tree,  but  showing  towards 
different  roads,  were,  in  effect,  each  in  a  different  public 
place;  that  it  is  the  same  as  if  they  had  been  posted  on 
different  trees  at  the  same  cross-roads.  This  argument, 
logically  carried  out,  would  justify  the  posting  of  the  ten 
notices  on  ten  different  trees  at  the  same  cross-roads.  The 
object  of  posting  these  notices  is  to  give  information  to  the 
people  in  the  proposed  district  of  the  contemplated  organi- 
zation of  the  drainage  district.  In  construing  the  require- 
ments of  a  very  similar  statute  this  court  held  that  the  post- 
ing of  two  notices  on  the  same  tree  was  not  a  compliance 
with  the  statute.  {White  &  Gleason  v.  City  of  Chicago, 
188  111.  392.)  To  hold  otherwise  would  be  contrary  not 
only  to  the  letter  but  to  the  spirit  of  the  statute. 

The  failure  in  posting  notices,  as  required  by  the  stat- 
ute, in  ten  different  places  in  the  district  made  the  organi- 
zation of  the  district  fatally  defective  as  to  any  of  the 
property  owners  who  did  not  file  objections  in  the  court 
below  waiving  defects  in  the  posting  of  such  notices.  The 
plaintiffs  in  error  here  did  not  file  any  objections  in  the 
court  below,  although  at  the  August  term,  191 2, — ^the  next 
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term  after  the  order  organizing  the  district  had  been  en- 
tered in  the  county  court, — they  entered  a  special  appear- 
ance asking  that  the  court  correct  the  record  so  as  to  show 
that  no  objections  had  been  filed  by  any  property  owner  as 
to  the  organization  of  the  district.  By  making  this  motion, 
thus  limited,  they  did  not  waive  the  defect  in  the  posting  of 
the  said  notices.  • 

Section  13  of  the  Levee  act  requires  that  in  case  addi- 
tional lands  are  embraced,  the  same  notice  as  is  required 
by  said  section  3  shall  be  given  the  owners  of  such  lands 
as  to  the  hearing  on  the  report  of  the  commissioners.  The 
affidavit  of  the  posting  of  said  ten  notices,  as  required  by 
said  section  13,  states,  among  other  things:  "Another  at 
south-east  corner  of  the  north  half  of  the  north-east  quar- 
ter of  south-west  quarter  in  section  2,  town  8,  range  9,  on 
fence  post;  another  at  north-east  comer  of  south  half  of 
the  north-east  quarter  of  south-west  quarter  in  section  2, 
town  8,  range  9,  on  fence  post."  From  this  reading  these 
two  notices  were  posted  at  the  same  place, — whether  on  the 
same  fence  post  or  not  does  not  appear;  but  if  not,  and  if 
the  description  is  accurate,  the  two  fence  posts  must  have 
been  at  substantially  the  same  place.  From  what  has  al- 
ready been  said,  the  posting  of  these  two  notices  also  failed 
to  comply  with  the  statute.  Whether  the  description  as  to 
the  location  of  the  posting  of  the  two  notices  was  inten- 
tionally so  worded  as  to  lead  one  from  a  casual  examina- 
tion to  think  they  were  posted  at  different  places  we  cannot 
say.  If  intentionally  so  worded,  the  attempted  deception 
cannot  be  too  severely  condemned. 

It  is  further  urged  by  plaintiffs  in  error  that  the  petition 
does  not  sufficiently  describe  the  starting  point,  route,  termi- 
nus and  character  of  the  work.  The  petition  on  that  point 
reads  as  follows:  "That  the  contemplated  drain  should 
start  at  or  near  the  center  of  section  3,  in  Ridgway  town- 
ship, and  follow  an  open  ditch  running  east  and  south  into 
said  Tennessee  near  the  east  line  of  section  10,  and  thence 
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with  said  Tennessee  to  said  Jackson  branch.*'  The  Jackson 
branch  was  referred  to  and  located  earlier  in  the  petition. 
The  petition  also  refers  to  a  plat  and  makes  it  a  part  there- 
of. On  this  plat  an  irregular  red  line  is  drawn,  apparently 
for  the  purpose  of  showing  the  beginning,  route  and  termi- 
nus of  the  drain.  There  is  no  description  of  the  drain,  its 
size  or  character  in  the  petition.  Counsel  for  defendants 
in  error  argue  that  it  is  not  necessary  to  state  in  the  pe- 
tition, accurately,  the  starting  point  or  points,  route  or 
terminus  of  the  work  or  character  of  the  drain;  that  a 
reasonable  and  practical  construction  should  be  given  to 
the  statute,  and  to  give  an  accurate  detailed  description  in 
the  petition  would  require  the  hiring  of  an  engineer  and 
the  doing  of  much  work  before  a  petition  could  be  filed. 
Clearly,  the  purpose  of  the  statute  was  to  have  the  petition 
show  the  work  proposed  to  be  done,  so  that  those  interested 
could  form  some  judgment  as  to  the  necessity  or  propriety 
of  tbe  work,  its  advantages  and  disadvantages.  The  stat- 
ute requires  that  "the  petitioners  should  themselves  pro- 
pose, in  general  terms,  a  scheme  or  plan  of  the  desired 
work."  {Aldridge  v.  Clear  Creek  Drainage  District,  sur 
pra,  on  page  255.)  While  it  is  not  required  that  the  peti- 
tion shall  state  accurately  all  the  details  of  the  work,  we 
think  from  the  reading  of  sections  2,  3  and  12  of  said 
Levee  act,  in  connection  with  the  other  provisions  of  said 
statute,  that  it  was  intended  that  the  starting  point,  termi- 
nus, route  and  character  of  the  work  to  be  done  should  be 
described  in  such  terms  in  the  petition  that  the  property 
owners,  as  well  as  the  others  interested,  can  readily  under- 
stand the  general  character  of  the  work.  If  the  starting 
point  or  terminus  or  general  location  of  the  route,  or  other 
details,  are  not  found  satisfactory  after  investigation,  sec- 
tion 12  provides  that  modifications  may  be  made.  The 
character  of  the  proposed  drain  is  not  described  in  any  man- 
ner in  this  petition.  Whether  it  is  to  be  an  open  ditch  or 
a  covered  drain  does  not  appear  therein.     The  report  of 
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the  engineer  recommends  that  part  of  it  shall  be  tiled  and 
part  of  it  be  an  open  ditch.  The  petition  failing  to  de- 
scribe, in  any  manner,  the  character  of  the  drain,  does  not 
comply  with  the  provisions  of  the  statute.  While  the  lo- 
cation of  the  starting  point,  terminus  and  proposed  route 
could  readily  be  more  accurately  described  than  they  are, 
we  are  not  prepared  to  say  that,  taking  the  plat  in  connec- 
tion with  the  description  in  the  petition  on  these  points,  the 
petition  in  these  particulars  does  not  comply  with  the  stat- 
ute. In  stating  this  we  assume  that  the  location  of  the  de- 
pression called  the  **Tennessee,"  and  the  Jackson  branch, 
referred  to  in  the  petition,  could  readily  be  located  on  the 
land. 

It  is  further  insisted  that  the  description  of  the  lands 
to  be  aflfected  by  the  proposed  drain  is  not  sufficiently  defi- 
nite to  comply  with  the  provisions  of  the  statute.  Section  2 
of  the  Levee  act  provides  that  the  petition  shall  give  "a 
general  description  of  the  lands  proposed  to  be  affected, 
with  the  names  of  the  owners,  when  known,*'  etc.  We 
think,  fairly  construed,  that  this  means  that  such  a  descrip- 
tion of  the  lands  shall  be  given  in  the  petition  that  a  person 
familiar  with  real  estate  descriptions  could,  if  necessary, 
locate  the  tracts  and  fix  the  boundaries  of  the  district  with 
reasonable  accuracy.  In  view  of  our  holdings  in  this  case 
we  do  not  think  it  necessary  in  this  opinion  to  decide  as  to 
the  sufficiency  of  certain  of  these  legal  descriptions  alleged 
to  be  defective.  The  same  may  be  said  as  to  other  ques- 
tions which  have  been  raised  as  to  the  legality  of  certain 
orders  entered  by  the  trial  court  in  continuing  the  cause 
from  time  to  time,  and  also  as  to  an  order  amending  the 
record. 

For  the  errors  indicated  the  judgment  of  the  county 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Frank  J.  Burns  et  al.  Appellees,  vs.  The  Illinois  Cen- 
tral Railroad  Company,  Appellant. 

Opinion  filed  April  ip,  ipi^. 

1.  Appeals  and  errors — what  necessary  to  give  the  Supreme 
Court  jurisdiction  on  ground  that  a  constitutional  question  is  in- 
volved. To  give  the  Supreme  Court  jurisdiction  upon  the  ground 
that  a  constitutional  question  is  involved  such  question  must  really 
exist  and  be  presented  in  the  case  and  be  one  which  has  not  been 
previously  settled. 

2.  Same — when  constitutional  question  is  not  involved,  A  con- 
stitutional question  is  not  involved  unless  there  is  a  debatable  ques- 
tion as  to  the  validity  of  the  statute  attacked,  and  after  such  ques- 
tion has  been  once  presented  to  the  Supreme  Court  and  considered 
and  decided  it  cannot  be  said  to  be  debatable. 

3.  Same — when  the  Supreme  Court  will  not  assume  jurisdic- 
tion of  a  direct  appeal.  If  it  appears  that  the  only  constitutional 
question  involved  has  been  settled  and  is  no  longer  open  to  doubt 
or  debate,  the  Supreme  Court  will  not  assume  jurisdiction  of  the 
appeal  merely  to  refer  to  its  former  decisions. 

4.  Constitutional  law — validity  of  Attorney's  Lien  law  is  not 
a  debatable  question.  The  validity  of  the  Attorney's  Lien  law  was 
determined  in  the  case  of  Standidge  v.  Chicago  Railways  Co,  254 
111.  524,  and  is  no  longer  a  debatable  question. 

Appeal  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Charles  B.  Campbell,  Judge,  presiding. 

Hunter  &  Schneider,  (John  G.  Drennan,  of  coun- 
sel,) for  appellant. 

Frank  J.  .Burns,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

A  suit  was  brought  by  Joseph  Lococo  against  the  Illi- 
nois Central  Railroad  Company  to  recover  damages  for 
personal  injury.  A  verdict  and  judgment  for  $600  were 
recovered  and  the  amount  has  been  paid.  Lococo  was  un- 
der twenty-one  years  of  age,  and  it  appears  that  the  amount 
of  the  verdict  was  in  pursuance  of  a  compromise  agreement 
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which  had  before  tha1*time  been  entered  into  with  Lococo 
through  his  next  friend,  and  that  the  suit  was  commenced 
and  verdict  rendered  because  the  plaintiff,  being  a  minor, 
did  not  have  the  capacity  to  bind  himself  by  a  settlement 
out  of  court.  Savary  &  Ruel  filed  the  declaration  and 
represented  Lococo  in  the  court  proceedings.  Afterwards 
Frank  J.  Bums  and  James  T.  Bums,  another  law  fimi  d6- 
ing  business  as  Bums  &  Bums,  claiming  that  they  had  been 
employed  to  represent  Lococo,  filed  a  petition  in  the  circuit 
court  of  Kankakee  county  against  the  Illinois  Central  Rail- 
road Company  for  the  purpose  of  establishing  a  lien  against 
said  company  for  their  fees  under  the  Attorney's  Lien  law. 
The  court,  upon  a  hearing  of  the  petition,  rendered  judg- 
ment in  favor  of  the  petitioners  for  $200.  The  railroad 
company  prayed  for  and  obtained  an  appeal  direct  to  this 
court. 

Among  other  errors  assigned  is  one  questioning  the  val- 
idity of  the  Attorney's  Lien  law.  In  the  brief  and  argu- 
ment filed  there  is  some  criticism  of  said  law,  and  an 
argiunent  is  submitted  as  to  how  it  should  be  constmed.  If 
this  court  has  jurisdiction  of  this  cause  by  direct  appeal  it 
is  because  the  constitutionality  of  the  Attorney's  Lien  law 
of  1909  is  directly  involved.  To  give  this  court  jurisdic- 
tion of  an  appeal  directly  from  the  trial  court  on  the  ground 
that  a  constitutional  question  is  involved,  such  question 
must  really  exist  and  be  presented  in  the  case  and  one  that 
has  not  been  previously  settled.  It  is  not  enough  merely 
to  assign  an  error  that  a  law  is  unconstitutional  or  to  pre- 
sent such  question  in  an  argjument  when  such  question  has 
been  previously  settled  by  this  court.  (City  of  Virden  v. 
Allan,  107  111.  505.)  A  constitutional  question  cannot  be 
said  to  be  involved  imless  there  is  a  debatable  question  as 
to  the  validity  of  the  statute,  and  a  question  cannot  be  said 
to  be  debatable  after  it  has  been  once  presented  to  this  court, 
considered  and  decided.  (Beach  v.  Peabody,  188  111.  75; 
Grvveau  v.  South  Chicago  City  Raihvay  Co.  213  id.  633.) 
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Where  this  court  can  see  that  the  institutional  question 
raised  has  been  settled  and  is  no  longer  open  to  doubt  or 
debate,  we  will  not  assume  jurisdiction  of  a  direct  appeal 
merely  for  the  purpose  of  referring  to  our  former  decision. 
(Boylan  v.  Chicago  Title  and  Trust  Co.  240  111.  413.)  In 
the  late  case  of  Standidge  v.  Chicago  Raihvays  Co.  254  IlL 
524,  the  validity  of  the  Attorney's  Lien  law  was  presented 
to  this  court  and  determined.  So  far  as  the  jurisdictional 
question  is  concerned,  appellant's  brief  is  merely  an  invita- 
tion to  this  court  to  re-trace  its  steps  and  overrule  the  Stan- 
didge case. 

This  court  has  no  jurisdiction  of  this  appeal.  There 
being  no  debatable  constitutional  question  involved  in  this 
case  this  court  is  without  jurisdiction.  The  appeal  should 
have  gone  to  the  Appellate  Court. 

The  clerk  of  this  court  will  transfer  the  record  to  the 
Appellate  Court  for  the  Second  District. 

Appeal  transferred. 


Robert  Prince  et  al.  Appellees,  vs.  George  R.  Prince, 

Appellant. 

Opinion  Hied  April  ip,  ipi^. 

1.  Deeds — manual  delivery  not  essential  to  constitute  delivery 
of  deed.  While  delivery  of  a  deed  is  necessary  to  pass  title  it  is 
not  essential  that  there  be  an  actual  manual  delivery,  as  the  test  of 
delivery  is  the  intent  with  which  the  acts  relied  upon  as  equivalent 
to  actual  delivery  were  done,  and  this  intent  is  to  be  gathered  from 
the  conduct  of  the  parties  and  all  the  surrounding  circumstances. 

2.  Same — when  deed  will  be  regarded  as  delivered.  Where  the 
grantor  executes  a  deed  to  his  son  during  the  latter's  absence  in  a 
foreign  State,  reserving  a  life  estate  in  the  grantor  and  his  wife, 
and  the  grantor  at  the  same  time  causes  a  receipt  in  the  same 
amount  as  the  consideration  named  in  the  deed  to  be  prepared  as 
being  in  full  of  all  claims  of  the  son  against  the  grantor  for  wages 
or  otherwise,  which  receipt  he  has  the  son  sign  upon  his  return, 
it  must  be  held,  in  the  absence  of  clear  proof  to  the  contrary,  that 
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the  grantor  intended  the  deed  to  presently  pass  title,  even  though 
he  subsequently  claims  that  the  deed  was  recorded  without  his 
knowledge  or  consent  by  the  third  party  having  its  custody  and_ 
it  is  shown  that  the  grantee  never  had  manual  possession  thereof. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding. 

Anderson  &  Andrews,  for  appellant 

John  T.  Cummings,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  action  was  begfun  by  appellees,  who  were  complain- 
ants in  the  court  below,  filing  a  bill  in  chancery  at  the  No- 
vember, 1910,  term  of  the  circuit  court  of  Henry  county 
against  appellant,  defendant  below,  to  set  aside  as  a  cloud 
upon  their  title  a  certain  deed  of  conveyance  made  and 
executed  by  them  on  September  5,  1908,  purporting  to  con- 
vey to  appellant,  subject  to  a  life  estate  reserved  to  com- 
plainants and  the  survivor  of  them,  the  following  described 
real  estate :  The  south-east  quarter  of  the  south-east  quar- 
ter of  section  25,  the  north-west  quarter  of  the  south-east 
quarter  of  section  25,  and  the  north-east  quarter  of  the 
south-east  quarter  of  section  36,  all  in  township  16,  north, 
range  5,  east  of  the  fourth  principal  meridian,  in  Henry 
county,  Illinois. 

Appellees,  Robert  Prince  and  Dell  Prince,  are  husband 
and  wife,  and  appellant  is  the  son  of  Robert  Prince  by  a 
former  marriage.  Robert  Prince  had  another  son,  named 
Oscar,  and  three  daughters,  by  said  former  marriage  but 
no  children  by  his  present  wife,  Dell  Prince.  Several  years 
before  the  deed  sought  to  be  set  aside  was  made,  Oscar 
Prince  left  home  and  never  thereafter  lived  with  or  ren- 
dered any  services  for  his  parents.  Appellant  lived  with 
his  father  and  worked  on  his  father's  farm  which  is  the 
subject  of  this  litigation,  until  about  the  fall  of  1909,  when 
268  -  20 
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the  father  and  the  appellant  rented  land  in*  South  Dakota. 
Appellant  went  up  there  in  the  fall  or  winter  of  1909  and 
appellees  in  March  following.  They  farmed  and  lived  to- 
gether until  some  time  in  June,  1910,  when  they  became 
estranged  over  some  disagreement.  Appellant  testified  it 
was  on  account  of  a  girl  he  proposed  to  and  did  afterwards 
marry,  while  the  father  testified  it  was  about  their  farming 
operations.  They  never  became  reconciled  afterwards,  and 
in  October,  1910,  appellees  filed  the  bill  to  set  aside  the  deed. 
The  bill  alleged  that  appellant  had  contributed  consid- 
erable time,  energy  and  industry  to  the  welfare  of  appel- 
lees, and  with  the  view  of  properly  rewarding  him  for  his 
labor  and  services,  and  upon  condition  that  during  the  life 
of  appellee  Robert  Prince  he  should  continue  to  assist  them 
with  the  work  upon  the  farm,  and  on  account  of  the  ill- 
health  of  appellee  Robert  Prince,  the  deed  was  signed  and 
acknowledged  and  left  with  a  third  party  to  hold  until  such 
time  as  appellees  saw  fit  to  deliver  it  or  have  it  delivered ; 
that  said  instrument  was  left  in  the  custody  of  Charles  E. 
Sturtz,  the  lawyer  who  drew  it  and  before  whom  it  was 
acknowledged,  with  instructions  to  keep  it  in  his  custody 
and  not  to  deliver  it  without  the  order  and  consent  of  ap- 
pellee Robert  Prince.  The  bill  alleges  that  the  deed  was 
inadvertently  and  without  the  knowledge  or  consent  of  ap- 
pellee Robert  Prince,  and  contrary  to  his  intention,  filed  for 
record  by  one  Ewan,  the  law  partner  of  Sturtz,  but  who 
was  a  clerk  in  the  office  of  Sturtz  at  the  time  the  deed  was 
executed.  The  bill  further  alleged  that  there  was  no  con- 
sideration for  the  deed;  that  the  expressed  consideration 
therein  of  $1750  was  wholly  fictitious;  that  upon  the  deed 
being  recorded  it  was  returned  to  Sturtz  &  Ewan  and  still 
remained  in  their  custody,  subject  to  the  control  and  dis- 
position of  appellee  Robert  Prince,  and  that  it  was  never 
intended  that  said  deed  should  be  delivered  or  take  effect  by 
the  recording  of  it.  The  bill  further  alleged  that  shortly 
after  said  deed  was  executed  appellant  left  the  home  of  ap- 
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pellees  and  has  failed  and  refused  to  live  with  them  or  to 
contribute  to  their  support  and  welfare  by  his  labor  and 
services.  The  prayer  is  that  the  deed  be  set  aside  as  a  cloud 
upon  appellees'  title.  The  answer  averred  that  the  con- 
veyance was  made  to  appellant  in  settlement  of  services 
rendered  appellees  by  appellant  and  that  the  consideration 
named  in  the  deed  was  the  amount  determined  upon  as  the 
amount  due  appellant,  and  as  a  part  of  the  transaction  the 
answer  sets  out  in  hcBC  verba  a  receipt  to  Robert  Prince  for 
$1750,  which  was  prepared  by  direction  of  appellee  Robert 
Prince  by  Sturtz,  who  prepared  the  deed  and  at  the  same 
time  the  deed  was  prepared.  The  answer  avers  that  there 
was  a  delivery  of  the  deed,  and  that  by  reason  of  the  re- 
citals in  the  receipt  appellees  are  estopped  from  claiming 
that  the  deed  has  never  been  delivered.  After  replication 
filed  the  cause  was  referred  to  the  master  in  chancery  to 
take  the  proof  and  report  his  conclusions  of  law  and  fact. 
The  master  found  in  his  report  that  there  was  a  delivery 
of  the  deed  by  which  title  passed  to  appellant,  and  recom- 
mended that  the  bill  be  dismissed  for  want  of  equity.  Ob- 
jections to  this  report  by  appellees  were  overruled  by  the 
master  and  were  renewed  as  exceptions  before  the  chancel- 
lor. The  chancellor  sustained  the  exceptions,  disapproved 
the  master's  findings  and  entered  a  decree  granting  the  re- 
lief prayed  in  the  bill.  From  that  decree  defendant  below 
has  prosecuted  this  appeal. 

It  is  not  disputed  that  appellant  remained  with  appellees 
and  worked  on  the  farm  for  about  nine  years  after  he  be- 
came twenty-one  years  old.  During  at  least  a  part  of  that 
time  his  father  was  in  ill-health  and  unable  to  do  a  great 
amount  of  work.  Appellees  recognized  in  their  bill  that  he 
devoted  considerable  time,  energy  and  industry  for  their 
welfare  and  benefit,  and  that  when  they  made  the  deed  they 
had  in  view  the  purpose  and  object  of  rewarding  him  for 
the  services  he  had  rendered  and  might  thereafter  render 
them  if  he  continued  to  live  with  them  during  the  life  of 
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appellee  Robert  Prince.  Appellees  in  their  testimony  deny 
that  they  ever  promised  appellant  any  reward  for  his  ser- 
vices, but  Mrs.  Prince  admitted  that  they  had  told  him  if 
he  would  stay  with  them  they  would  favor  him  with  their 
property  after  their  deaths.  Appellant  testified  that  the  sub- 
ject was  talked  of  between  the  parties  a  number  of  times, — 
once  about  the  time  Oscar  left  home  and  again  afterwards. 
We  think  it  very  clear  from  the  evidence  that  appellees 
regarded  themselves  as  under  obligations  to  appellant  to 
recompense  him  for  services  rendered  them  after  appellant 
was  twenty-one  years  of  age  and  that  it  was  understood 
between  all  the  parties  that  this  should  be  done.  It  was  in 
furtherance  of  this  understanding  and  purpose  that  the  deed 
was  made.  That  instrument  purported  to  convey  the  fee 
of  the  land  to  appellant  but  reserved  a  life  estate  in  it  to 
appellees  or  the  survivor  of  them.  The  grantee  was  not  to 
come  into  possession  until  both  appellees  were  dead.  This 
was  in  accordance  with  the  understanding  between  the  par- 
ties, testified  to  by  appellant  and  in  a  measure  corroborated 
by  the  testimony  of  Mrs.  Prince. 

While  appellees  deny  there  was  any  agreement  to  recom- 
pense appellant  for  his  services  they  do  not  deny  that  he 
claimed  the  right  to  be  recompensed,  and  they  do  not  claim 
to  have  ever  told  him  that  they  had  no  intention  of  doing 
so.  If  they  had  never  said  anything  to  him  except  the 
statement  testified  to  by  Mrs.  Prince  he  might  well  have 
understood  that  they  intended  rewarding  him  with  their 
property  after  their  deaths.  The  deed  was  made  when  ap- 
pellant was  away  from  home  and  without  his  knowledge. 
It  does  not  appear  that  he  had  ever  asked  appellees  to  make 
the  deed  but  up  to  that  time  had  relied  upon  the  carrying 
out,  in  good  faith,  of  what  he  claimed  was  understood  and 
agreed  upon  between  him  and  appellees.  Appellees  went 
to  the  office  of  Sturtz,  a  lawyer  in  Kewanee,  who  under 
their  instruction  prepared  the  deed.  They  signed  and  ac-' 
knowledged  it  at  that  time  before  him.    This  was  Septem- 
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ber  5,  1908,  and  at  that  time  appellant  was  in  South  Dakota. 
At  the  same  time  Sturtz,  at  the  direction  of  appellees,  pre- 
pared the  following  instrument : 

"Kewanke,  III.,  Sept.  3,  ipo8. 
"I  hereby  acknowledge  that  I  have  received  from  Robert  Prince 
the  sum  of  seventeen  hundred  and  fifty  ($1750)  dollars,  the  same 
being  the  consideration  mentioned  in  a  deed  made  on  the  above 
mentioned  date,  whereby  the  said  Robert  Prince  and  Dell  Prince, 
his  wife,  as  grantors,  conveyed  and  warranted  to  me  the  following 
described  premises:  The  south-east  one-quarter  (J4)  of  the  south- 
east one-quarter  (j4)  of  section  twenty-five  (25);  the  north-west 
one-quarter  (J4)  of  the  south-east  one-quarter  (J4)  of  section 
twenty-five  (25)  ;  the  north-east  one-quarter  of  the  south-east  one- 
quarter  (J4)  of  section  thirty-six  (36);  all  in  township  sixteen 
(16),  north,  range  five  (5),  east  of  the  fourth  principal  meridian, 
reserving  unto  themselves  a  life  estate  in  the  same.  The  above 
amount  is  in  full  settlement,  up  to  date,  of  all  claims  and  demands 
for  wages  and  every  other  thing  whatsoever  I  have  against  the 

said  Robert  Prince.  ^^     n    -a        ^ », 

Geo.  R.  Prince. 

This  instrument  and  the  deed  were  both  left  with  Sturtz. 
Afterwards  appellant  returned  to  Illinois  and  his  father  re- 
quested him  to  go  with  him  to  the  office  of  Sturtz,  in  Ke- 
wanee.  Sturtz  tvas  not  in  his  office,  but  Ewan,  then  his 
clerk  but  now  his  partner,  was,  and  at  the  request  of  Robert 
Prince  Ewan  brought  the  paper  mentioned,  which  we  will 
call  a  receipt,  to  Robert  Prince.  The  receipt  was  there  read 
to  appellant  by  Ewan,  or  appellant  read  it  himself,  and  then 
signed  it.  This  was  about  September  26,  1908.  There  is 
a  conflict  in  the  testimony  as  to  what  was  said  and  done 
at  the  time  this  paper  was  signed.  Appellant  testified  that 
the  deed  was  produced  and  talked  about;  that  his  father 
handed  it  to  him  and  that  it  was  given  back  to  Ewan  to 
have  it  recorded.  Robert  Prince  and  Ewan  denied  that  the 
deed  was  produced  at  that  time  or  that  there  was  any  talk 
about  recording  it.  Robert  Prince  testified  the  deed  was 
talked  about  at  the  time ;  that  he  told  appellant  to  sign  the 
receipt  after  Ewan  had  read  it  to  him,  and  said  that  when 
his  (Robert  Prince's)  will  was  probated  the  deed  would  be 
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appellant's.  He  testified  he  made  a  will  at  the  same  time 
he  made  the  deed.  He  testified  he  left  the  deed,  his  will 
and  the  receipt  with  Sturtz  on  the  day  the  deed  and  will 
were  executed,  with  directions  to  him  to  take  care  of  all 
the  papers  until  his  will  was  probated,  and  that  nothing  was 
said  about  recording  the  deed.  Mrs.  Prince  testified  her 
husband  told  Sturtz  to  keep  the  deed;  that  she  did  not 
remember  whether  anything  was  said  about  recording  it. 
Sturtz  testified  Robert  Prince  told  him  to  keep  the  papers 
until  he  called  for  them;  that  he  wanted  his  wife  protected 
against  any  trouble  that  might  arise  between  her  and  his 
children  after  his  death.  Ewan  testified  that  he  was  in  an- 
other room,  but  he  heard  Robert  Prince  tell  Sturtz  to  take 
care  of  the  papers  until  he  called  for  them.  He  testified 
that  he  took  the  deed  to  the  county  seat  and  filed  it  for 
record.  His  testimony  does  not  make  it  very  clear  why  the 
deed  was  recorded  in  the  absence  of  instructions.  He  said 
he  knew  what  the  instrument  was  when  he  filed  it,  but  that 
it  was  not  done  with  the  knowledge  or  by  the  direction  of 
Sturtz  or  anyone  else.  Sturtz  and  Ewan  did  not  appear  as 
counsel  for  appellees  in  this  case.  They,  especially  Sturtz, 
had  previously  been  their  attorneys,  and  after  the  trouble 
with  appellant  Robert  Prince  corresponded  with  them  about 
setting  aside  the  deed.  They  advised"  with  him  upon  that 
subject,  and,  as  we  understand  the  testimony,  it  was  through 
their  suggestion  that  he  employed  counsel  who  tried  the  case. 
Robert  Prince  testified  he  "paid  some  money  to  Sturtz  & 
Ewan  on  this  case."  He  further  testified  that  he  believed 
he  had  a  conversation  with  present  counsel  in  this  case  with 
regard  to  filing  the  bill  before  it  was  prepared  and  signed 
by  him. 

The  question  then  is  whether,  under  all  the  circum- 
stances, the  fee,  subject  to  the  life  estate  of  the  grantors, 
vested  in  the  grantee.  If  what  was  said  and  done  had  that 
effect  the  conveyance  should  not  be  set  aside.  If  the  deci- 
sion of  that  question  depended  upon  the  testimony  as  to 
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whether  there  was  a  manual  delivery  of  the  instrument  on 
September  26,  when  the  receipt  was  signed,  it  would  prob- 
ably not  justify  finding  that  the  title  passed  by  the  deed. 
While  delivery  is  necessary  to  pass  title,  it  is  not  necessary 
that  there  should  be  actual  manual  delivery  of  the  deed. 
The  test  of  delivery  is  the  intent  with  which  the  acts  relied 
upon  as  the  equivalent  of  actual  delivery  were  done,  and 
this  intent  is  to  be  gathered  from  the  conduct  of  the  par- 
ties and  all  the  surrounding  circumstances.  "The  act  of 
delivery  is  not  necessarily  a  transfer  of  the  possession  of 
the  instrument  to  the  grantee  and  an  acceptance  by  him, 
but  it  is  the  act  of  the  grantor,  indicated  either  by  acts  or 
words,  or  both,  which  shows  an  intention  on  his  part  to 
perfect  the  transaction  by  a  surrender  of  the  instrument  to 
the  grantee  or  to  some  third  person  for  his  use  and  benefit. 
The  whole  object  of  a  delivery  is  to  indicate  an  intent  upon 
the  part  of  the  grantor  to  give  eflfect  to  the  instrument.  It 
is  not  necessary  to  pursue  any  particular  course  to  eflfect  a 
valid  delivery  of  a  deed.  It  is  suflficient  that  a  grantor  in- 
tends, when  executing  a  deed,  to  be  understood  as  deliv- 
ering it.  *  *  *  The  question  of  delivery  is  one  of 
intention,  and  the  rule  is  that  a  delivery  is  complete  when 
there  is  an  iritention  manifested  on  the  part  of  the  grantor 
to  make  the  instrument  his  deed.  The  doctrine  seems  to 
be  settled  beyond  a  reasonable  doubt,'  remarks  Justice  At- 
water,  'that  where  a  party  executes  and  acknowledges  a 
deed,  and  afterwards,  either  by  acts  or  words,  expresses  his 
will  that  the  same  is  for  the  use  of  the  grantee,  especially 
where  the  assent  of  the  grantee  appears  to  the  transaction, 
it  shall  be  suflScient  to  convey  the  estate  though  the  deed 
remains  in  the  hands  of  the  grantor.  *  *  *  The  main 
thing  which  the  law  looks  at  is  whether  the  grantor  indicates 
his  will  that  the  instrument  should  pass  into  the  possession 
of  the  grantee,  and  if  that  will  is  manifest  then  the  convey- 
ance inures  as  a  valid  grant,  although,  as  above  stated,  the 
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deed  never  comes  into  the  hands  of  the  grantee.' "  (Dev- 
lin on  Deeds,  sees.  260-262.) 

In  Riegel  v.  Ricgel,  243  111.  626,  it  was  said :  "No  par- 
ticular form  or  ceremony  is  necessary  to  constitute  such 
delivery.  It  may  be  by  acts  without  words,  or  words  with- 
out acts,  or  both.  Anything  which  clearly  manifests  the  in- 
tention of  the  grantor  that  the  deed  shall  presently  become 
operative  and  effectual,  that  the  grantor  loses  all  control 
over  it  and  that  the  grantee  is  to  become  possessed  of  the 
estate,  constitutes  a  sufficient  delivery.  In  the  case  of  a 
deed  which  is  a  voluntary  settlement  the  law  presumes  much 
more  in  favor  of  a  delivery  than  it  does  in  ordinary  cases 
of  deeds  of  bargain  and  sale,  and  this  presumption  is  es- 
pecially strong  when  the  grantee  is  an  infant."  This  rule 
will  be  found  reiterated  in  many  decisions.  The  rule  as  to 
what  constitutes  a  delivery  is  not  so  strict  in  cases  of  vol- 
untary settlements  fairly  made  as  in  cases  of  bargain  and 
sale.    Baker  v.  Hall,  214  111.  364. 

Conceding  that  in  this  case  there  was  no  manual  deliv- 
ery of  the  deed  to  the  grantee,  do  the  facts  and  circum- 
stances proven  show  that  the  grantors  intended  at  the  time 
to  divest  themselves  of  the  title  and  to  vest  it  in  the  grantee, 
and  were  such  acts  and  conduct  equivalent  to  a  delivery? 
Appellees  testified  they  knew  appellant  claimed  to  be  en- 
titled to  be  rewarded  for  the  services  he  rendered  them 
after  he  was  twenty-one  years  old,  and  while  Robert  Prince 
denied  there  was  any  understanding  or  agreement  that  this 
should  be  done,  we  think  the  evidence  justifies  the  conclu- 
sion that  the  matter  had  been  talked  over  between  the  par- 
ties to  the  extent  that  there  was  some  understanding  that 
appellant  should  receive  his  reward  in  property  of  his  par- 
ents after  their  deaths.  Appellees  testified  that  their  rea- 
sons for  making  the  deed  and  procuring  appellant  to  sign 
the  receipt  were,  that  they  knew  he  contemplated  claiming 
compensation  for  services  rendered  by  him  after  attaining 
his  majority,  and  that  Robert  Prince  desired  to  so  arrange 
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matters  that  appellant  could  not  disturb  Mrs.  Prince  if  she 
survived  her  husband.  As  a  part  of  the  transaction  appel- 
lees considered  it  necessary  to  procure  from  appellant  a 
release  and  discharge  of  all  claims  or  demands  he  had  for 
wages,  or  of  any  other  kind,  against  Robert  Prince.  The 
amount  named  in  the  receipt  is  the  same  amount  as  the 
consideration  expressed  in  the  deed,  and  this  is  so  recited 
in  the  receipt.  That  amount  was  fixed  and  determined  up- 
on by  Robert  Prince  without  any  consultation  with  appel- 
lant. The  receipt  acknowledges  the  payment  to  appellant 
of  $1750  by  the  execution  of  a  deed  to  him  by  appellees 
for  the  land  in  controversy,  which  is  described  in  the  re- 
ceipt, the  grantors  reserving  to  themselves  a  life  estate  in 
the  premises,  and  that  it  is  in  full  settlement,  to  date,  of 
all  claims  and  demands  for  wages  and  every  other  thing 
whatsoever  which  the  appellant  had  against  appellee  Robert 
Prince.  It  is  difficult  to  understand  appellees'  purpose  in 
requiring  appellant  to  execute  this  receipt,  and  why  he  was 
expected  and  required  to  execute  it,  when  he  was  receiving 
nothing  for  it.  If  no  title  or  interest  was  intended  to  pass 
to  or  vest  in  appellant  by  the  deed  and  it  was  to  remain  in 
the  custody  and  under  the  control  of  appellees,  it  would 
seem  appellant's  position  was  not  greatly  improved  by  the 
mere  fact  that  a  deed  had  been  made  which  gave  him  no 
present  interest  in  the  property  and  which  was  subject  at 
any  time  to  be  destroyed.  Appellees  intended  to  relieve 
themselves,  and  thought  they  had  relieved  themselves,  of 
any  obligation  to  appellant  by  reason  of  his  claim  for  years 
of  service  for  their  benefit,  during  which  time  he  had,  in 
addition  to  contributing  to  the  support  of  the  family,  ma- 
terially assisted  in  the  payment  of  all  or  a  greater  portion 
of  a  mortgage  debt  of  $3000  against  the  farm.  True,  they 
denied  any  obligation  on  that  account,  but  this  denial  is 
overcome  by  the  proof  of  their  acts  and  conduct,  as  we 
have  before  stated.  The  receipt  itself  clearly  shows  their 
recognition  of  the  fact  that  appellant  claimed  compensation, 
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and  expected  to  be  compensated,  for  his  services.  That 
this  compensation  was  to  be  made  by  giving  appellant  the 
property  of  appellees  upon  their  deaths  was  talked  of  be- 
tween the  parties.  If  appellees'  contention  be  correct,  then 
they  relieved  themselves  of  any  obligation  to  appellant  with- 
out giving  him  anything  in  return  therefor,  and  the  pro|>- 
erty  was  left  under  their  control,  to  be  disposed  of  as  they 
might  desire.  Having  secured  their  release  from  appellant 
they  now  say  they  were  never  in  any  way  liable  to  him; 
that  the  consideration  of  $1750  expressed  in  the  deed  did 
not  represent  any  obligation  to  appellant  but  was  purely 
fictitious;  and  they  seek  to  set  aside  and  annul  the  instru- 
ment they  executed  by  which  they  procured  appellant  to  re- 
lease his  claim,  claiming  they  were  not  then,  and  are  not 
now,  in  any  way  liable  to  him  on  any  account.  They  do 
not  propose  to  restore  him  to  the  same  position  he  was  in 
before  he  executed  the  receipt  and  release,  but,  in  effect, 
say  that  having  procured  it  they  may  now  do  as  they  please 
with  the  property. 

We  are  satisfied  from  the  evidence  that,  whether  there 
was  any  manual  delivery  of  the  deed  or  not,  both  grantors 
and  grantee  intended  and  understood  at  the  time  that  it 
was  to  vest  in  the  grantee  the  fee  of  the  land,  subject  to 
the  life  estates  reserved  in  the  deed.  The  deed  was  re- 
corded two  days  after  the  receipt  was  executed,  and  the 
explanation  of  how  it  came  to  be  recorded  is  not  very  sat- 
isfactory. Appellees  knew  the  deed  was  recorded  for  more 
than  a  year  before  they  raised  any  objection,  and  no  ob- 
jection ever  was  raised  until  Robert  Prince  and  appellant 
had  a  falling  out.  That  appellees  intended  and  understood 
the  title  to  the  fee  was  to  vest  when  the  deed  was  executed 
is  indicated  by  the  fact  that  they  reserved  a  life  estate  in 
the  premises.  "Such  a  reservation  raises  a  presumption 
that  the  deed  is  intended  to  operate  immediately  as  a  con- 
veyance of  the  future  estate  which  is  to  vest  in  possession 
at  the  termination  of  the  life  estate,  since  there  would  be 
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no  object  in  reserving  a  life  estate  if  the  deed  was  not'  to 
be  effectual  as  a  conveyance  or  was  retained  to  prevent  its 
taking  effect  until  the  death  of  the  grantor."  Hill  v.  Krei- 
ger,  250  111.  408. 

In  Martin  v.  Flaharty,  (Mont.)  19  L.  R.  A.  242,  a 
Mrs.  Githens,  the  owner  in  fee  of  real  estate,  executed  a 
deed  to  her  children  and  on  the  same  day  took  back  from 
them  a  lease  of  the  premises  for  her  natural  life  and  the 
lease  was  delivered  to  her.  There  was  no  proof  of  manual 
delivery  of  the  deed  to  the  grantees.  Some  time  after- 
wards Mrs.  Githens  took  the  deed  and  the  lease  and  deliv- 
ered them  to  the  cashier  of  a  bank.  On  the  outside  of  the 
package  was  written,  "To  be  delivered  to  Mrs.  Githens,  and 
in  case  of  her  death  to  Mrs.  Flaharty.*'  Mrs.  Flaharty  was 
one  of  the  grantees.  Mrs.  Githens  died  a  few  months  later 
without  having  called  for  the  papers  and  without  express- 
ing any  other  directions  about  them.  While  the  papers  were 
in  the  bank  Mrs.  Githens  spoke  of  the  deed  as  the  "girls'  " 
deed,  saying  it  was  in  the  bank.  She  occupied  the  prem- 
ises until  her  death,  and  when  that  occurred  the  grantees 
in  the  deed  took  possession.  Her  administrator  brought 
suit  against  them  to  recover  the  possession,  and  upon  the 
question  whether  there  had  been  such  a  delivery  as  to  vest 
title  in  the  grantees  the  court  said :  "A  deed  does  not  be- 
come operative  until  it  is  delivered,  with  the  intent  that  it 
shall  become  effective  as  a  conveyance.  Whether  such  in- 
tent actually  existed  is  a  question  of  fact  to  be  determined 
by  the  circumstances  of  the  case  and  cannot  in  the  majority 
of  instances  be  declared  as  a  matter  of  law.  *  *  *  The 
acts,  words  and  conduct  of  the  parties, — especially  the  giv- 
ing of  the  lease  to  the  demanded  premises  by  the  grantees 
of  the  deed  to  the  grantor  contemporaneously  with  the  exe- 
cution of  the  deed  and  her  occupying  the  premises  under 
said  lease  until  her  death, — establish,  beyond  controversy, 
that  the  parties  considered  the  deed  complete  as  well  as  the 
delivery  thereof." 
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In  our  opinion  appellees  were  not  entitled,  under  the 
evidence,  to  the  relief  prayed,  and  the  court  erred  in  de- 
creeing that  they  were. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  dismiss  the  bill. 

Rezersed  and  remanded,  with  directions. 


The  Sanitary  District  o^  Chicago,  Appellant,  vs.  The 
Board  ok  Review  ok  W11.1.  County,  Appellee. 

Opinion  filed  April  ip,  ipij. 

1.  Taxes — prism  of  main  drainage  channel  of  sanitary  district 
in  Lockport  is  not  exempt  from  taxation.  The  prism  of  the  main 
drainage  channel  of  the  Sanitary  District  of  Chicago,  its  control- 
lii?g  works  in  Lockport  township  and  its  other  property  claimed  to 
be  exempt  from  taxation  are  not  so  exempt,  but  must  bear  their 
proportionate  share  of  taxes  the  same  as  other  property.  (Sani- 
tary District  v.  Gilford,  257  111.  424,  followed.) 

2.  Boards  of  review — limit  of  right  to  appeal  from  decision  of 
board  of  review.  The  right  to  appeal  from  a  decision  of  a  board 
of  review  is  limited  to  cases  in  which  it  is  claimed  that  property 
assessed  is  exempt  from  taxation. 

3.  Same — what  does  not  involve  question  of  exemption.  The 
claim  that  certain  property  of  a  sanitary  district  which  was  as- 
sessed as  personal  property  should  have  been  assessed  as  real  es- 
tate involves  only  the  question  whether  such  property  has  been 
assessed  under  the  proper  head,  and  does  not  involve  the  question 
of  exemption  from  taxation  upon  the  theory  that  the  property,  as 
personal  property,  has  no  existence. 

4.  Same — remedy  where  it  is  claimed  that  assessment  is  so  ex- 
cessive as  to  amount  to  fraud.  Where  it  is  claimed  that  an  assess- 
ment by  the  board  of  review  is  so  grossly  excessive  as  to  amount 
to  fraud  the  property  owner's  remedy  is  by  injunction,  and  the 
question  cannot  be  considered  upon  the  Auditor's  certificate  of  ap- 
peal to  review  the  decision  of  the  board. 

Auditor's  certificate  of  appeal  to  review  the  decision 
of  the  board  of  review  of  Will  county. 
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Edmund  D.  Adcock,  (P.  C.  Hai,ey,  and  James  S. 
Handy,  of  counsel,)  for  appellant. 

P.  J.-  LucEY,  Attorney  General,  and  Snapp  &  Heise, 
(Robert  W.  Martin,  State's  Attorney,  of  counsel,)  for 
appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  Sanitary  District  of  Chicago  filed  written  objections 
with  the  board  of  review  of  Will  county  as  to  the  assess- 
ment of  its  real  and  personal  property  in  the  township  of 
Lockport,  in  said  county,  as  made  by  the  assessor  of  said 
county  for  the  year  191 2.  After  hearing  and  a  finding  by 
said  board  of  review  the  sanitary  district  prayed  an  appeal, 
transmitting  to  the  Auditor,  under  the  certificate  of  the 
clerk  of  said  board,  the  decision  of  said  board. 

The  sanitary  district  insists  that  much  of  its  property 
assessed  is  exempt  from  taxation;  that  the  prism  of  the 
main  drainage  channel  situated  in  said  township,  its  con- 
trolling works,  bear-trap  dam,  butterfly  dam,  and  other 
property  which  it  is  unnecessary  to  enumerate,  were  all  ex- 
empt as  the  property  of  a  municipal  corporation  used  for 
public  purposes.  In  the  recent  case  of  Sanitary  District  of 
Chicago  v.  Gilford,  257  111.  424,  substantially  the  same  argu- 
ments were  made  by  the  sanitary  district  as  to  the  exemp- 
tion of  this  and  like  property  from  taxes  for  the  year  191 1 
and  we  held  it  was  not  exempt.  That  decision  must  con- 
trol here. 

It  is  further  insisted  that  the  spoil  banks  and  the  lines 
of  appellant  used  to  transmit  electricity  from  its  power 
house  located  in  said  township  are  real  estate  but  are  as- 
sessed as  personal  property.  The  right  of  appeal  from  a 
decision  of  the  board  of  review  is  restricted  to  cases  in 
which  it  is  claimed  that  the  property  assessed  is  exempt 
from  taxation.     {Keokuk  and  Hamilton  Bridge  Co^  v.  Peo- 
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pie,  185  111.  276;  Button  v.  Board  of  Review,  18&  id.  386; 
Havemeyer  &  Co.  v.  Board  of  Reiiew,  202  id.  446.)  It  is 
insisted,  however,  by  counsel  for  the  sanitary  district,  that 
as  the  spoil  banks  and  transmission  lines  are  real  estate 
they  do  not  exist  as  personal  property  and  therefore  must 
be  held  as  exempt  from  taxation.  With  this  we  cannot 
agree.  This  court  said  in  In  re  Appeal  of  Wilmerton^  206 
111.  15,  that  the  action  of  a  board  of  review  in  assessing 
credits-  as  property  omitted  in  previous  years  could  not  be 
considered  on  such  an  appeal,  since  the  question  was  one 
of  double  assessment  rather  than  that  of  assessing  exempt 
property.  On  principle  this  question  does  not  differ  from 
the  one  raised  in  that  case.  The  law  fixes  the  same  rate  of 
tax  on  personal  property  as  for  real  estate.  The  question 
as  to  the  taxation  of  said  spoil  banks  and  transmission  lines 
is  therefore  not  one  of  exemption,  but  whether  the  property 
has  been  assessed  under  the  proper  heading.  We  cannot 
consider,  on  this  appeal,  the  decision  of  the  board  of  re- 
view on  that  question. 

It  is  further  insisted  that  the  assessment  of  the  board  of 
review  is  so  grossly  excessive  as  to  amount  to  constructive 
fraud.  Under  the  authorities  already  cited  this  question 
cannot  be  raised  on  this  appeal.  The  remedy  for  the  prop- 
erty owners  under  such  circumstances  is  by  a  bill  in  chan- 
cery for  injunction,  and  not  by  appeal  from  the  decision 
of  the  board  of  review.  Duckett  v.  Gerig,  223  111.  284; 
Weber  v.  Baird,  208  id.  209. 

Other  points  argued  in  the  briefs  are  disposed  of  by  our 
decision  of  the  matters  already  considered. 

The  decision  of  the  board  of  review  must  therefore  be 

*^""^^-  Decision  affirmed. 
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The  People  ex  rel.  O.  B.  Wysong,  Coiinty  Collector,  De- 
fendant in  Error,  vs.  A.  Honeywell,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipi$. 

1.  Constitution  At  law — a  drainage  district  may  assess  prop- 
erty within  a  municipality  already  indebted  up  to  the  constitutional 
limit.  The  fact  that  property  subject  to  assessment  for  drainage 
benefits  is  within  the  corporate  limits  of  a  municipality  which  is 
indebted  up  to  the  constitutional  limit  does  not  prevent  the  levy  of 
such  assessment  by  the  drainage  district. 

2.  Same — constitutional  limit  as  to  indebtedness  applies  to  each 
municipal  corporation  singly.  The  constitutional  limitation  upon 
the  extent  of  corporate  indebtedness  applies  to  each  municipal  cor- 
poration singly,  and  where  one  such  corporation  embraces,  in  part, 
the  same  territory  as  others,  each  may  contract  corporate  indebt- 
edness up  to  the  constitutional  limit  without  reference  to  tho  in- 
debtedness of  the  others.  (IVilson  v.  Board  of  Trustees,  133  111. 
443,  followed.) 

3.  Same — a  drainage  assessment  is  not  indebtedness  within  the 
meaning  of  constitution.  The  constitutional  limitation  upon  cor- 
porate indebtedness  is  a  limitation  against  becoming  indebted  for 
general  corporate  purposes  and  has  no  reference  to  drainage  as- 
sessments, and  the  only  limit  applicable  to  such  assessments  is  that 
the  assessment  must  not  exceed  the  benefits. 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

C.  M.  Briggs,  and  Jay  Briggs,  for  plaintiff  in  error. 

John  H.  Lewman,  State's  Attorney,  (Dobbins  &  Dob- 
bins, of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  to  the  county  court  of  Vermilion 
county,  and  brings  up  for  review  a  judgment  of  that  court 
striking  objections  filed  by  A.  Honeywell  and  rendering 
judgment  against  his  lands  for  delinquent  drainage  taxes 
assessed  by  the  Hoopeston  Drainage  District  for  the  year 
191 2.     The  drainage  district  is  partly  within  and  partly 
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without  the  city  of  Hoopeston.  The  lands  and  lots  for 
which  plaintiff  in  error  files  objections  are  situated  in  that 
portion  of  the  drainage  district  within  the  limits  of  the 
city  of  Hoopeston.  It  is  conceded  that  the  city  of  Hoopes- 
ton is  indebted  to  the  constitutional  limit  of  five  per  cent. 

The  only  objection  argued  by  plaintiff  in  error  in  his 
brief  is,  that  the  drainage  district  cannot  lawfully  levy  a 
special  assessment  on  property,  for  benefits  received,  with- 
in a  municipality  which  is  already  indebted  to  the  full  limit 
of  the  constitution.  The  question  raised  is  not  an  open  one 
in  this  court.  In  Wilson  v.  Board  of  Trustees,  133  111.  443, 
the  validity  of  the  Sanitary  District  act  was  challenged  on 
the  ground  that  to  authorize  the  organization  of  sanitary 
districts  with  power  to  become  indebted  to  the  constitu- 
tional limit  and  embracing  other  municipalities  which  also 
had  a  like  power  of  contracting  indebtedness,  would,  in  ef- 
fect, destroy  the  constitutional  limit  as  to  municipal  indebt- 
edness. The  act  was  sustained,  and  this  court  held  that  the 
constitutional  limitation  upon  the  extent  of  corporate  in- 
debtedness applies  to  each  municipal  corporation  singly,  and 
that  where  one  corporation  embraces,  in  part,  the  same  ter- 
ritory as  others,  each  may  contract  corporate  indebtedness 
up  to  the  constitutional  limitation  without  reference  to  any 
other  corporation  embraced  wholly  or  in  part  within  its  ter- 
ritory. And  such  has  been  the  uniform  doctrine  of  this  court 
since  the  decision  in  the  Wilson  case.  Highway  Comrs,  v. 
City  of  Bloomington,  253  111.  164. 

There  is  another  reason  why  this  objection  was  properly 
stricken.  Drainage  assessments  are  not  debts  within  the 
meaning  of  the  constitutional  limitation.  They  are  in  the 
nature  of  an  exchange  for  benefits  received  by  the  enhanced 
value  of  the  property  derived  from  the  improvement,  to 
pay  for  which  the  assessment  is  made.  The  limitation  of 
the  constitution  is  against  becoming  indebted  for  general 
corporate  purposes  and  has  no  reference  whatever  to  as- 
sessments for  local  improvements.     (Mix  v.  Ross,  57  III. 
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121 ;  Kilgour  v.  Drainage  Comrs.  iii  id.  342.)  The  only 
limit  applicable  to  drainage  assessments  is  that  the  assess- 
ment must  not  exceed  the  benefits.  Sny  Island  Drainage 
District  v.  Shaw,  252  111.  142. 

The  county  court  did  not  err  in  striking  the  objections 
from  the  files,  and  its  judgment  will  be  affirmed. 

Judgment  aMrmed. 


L.  F.  DucEY  et  al.  Defendants  in  Error,  vs.  Ai^bert  Peter- 
son, Raintiff  in  Error. 

Opinion  Hied  April  ip,  1913. 

I.  Justices  of  the  peace — transcript  must  be  made  by  justice 
of  the  peace  having  possession  of  docket  and  Hies  at  the  time.  The 
fact  that  a  certain  person  was  justice  of  the  peace  at  the  time  a 
judgment  was  recovered  before  him  does  not  authorize  him  to  cer- 
tify to  a  transcript  of  such  proceedings  and  judgment  after  he  has 
ceased  to  be  a  justice  of  the  peace,  even  though  he  is  then  a  police 
magistrate,  as  such  transcript  must  be  made  by  the  justice  of  the 
peace  who  is  the  custodian  of  the  docket  and  files  at  the  time  the 
transcript  is  desired. 

.  2.  Same — police  magistrate  cannot  lawfully  succeed  to  the  pos- 
session of  the  docket  and  files  of  justice  of  the  peace.  Under  the 
statute,  whenever  a  person  ceases  to  be  a  justice  of  the  peace  the 
docket  and  files  of  his  office  must  be  returned  to  the  county  clerk, 
who  shall  thereafter  deliver  them  to  the  successor  in  office  of  such 
justice  of  the  peace,  and  the  fact  that  a  person  acting  as  a  justice 
of  the  peace  is  elected  to  the  office  of  police  magistrate  does  not 
authorize  him  to  retain  his  docket  and  files  as  justice  of  the  peace 
or  certify  to  a  transcript  therefrom. 

3.  hACHts-^-^hen  a  party  is  not  guilty  of  laches  in  attacking  a 
sheriff's  deed.  The  fact  that  a  partition  suit,  in  which  a  sheriff's 
deed  to  a  one-eighth  interest  in  the  land  was  attacked,  was  not  be- 
gun until  some  thirteen  years  after  the  date  of  the  sheriff's  deed 
does  not  constitute  laches,  where  the  land  conveyed  by  such  deed 
was  never  in  the  possession  of  the  grantee  but  was  in  the  posses- 
sion of  another  person  as  dower,  until  her  death,  about  a  month 
before  the  bill  for  partition  was  filed  by  the  heirs. 

Writ  of  Error  to  the  Circuit  Court  of  Pike  county; 
the  Hon.  Harry  Higbee,  Judge,  presiding. 

268  -  31 
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J.  D.  Hess,  and  W.  H.  Crow,  for  plaintiff  in  error. 
L.  T.  Graham,  for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

In  a  bill  for  partition  filed  in  the  circuit  court  of  Pike 
county  by  L.  F.  Ducey  and  James  A.  Ducey,  the  defend- 
ants in  error,  it  was  alleged  that  said  James  A.  Ducey  was 
the  owner  in  fee  simple  of  an  undivided  one-eighth  of  the 
premises  sought  to  be  partitioned;  that  Albert  Peterson, 
one  of  the  defendants  to  the  bill,  who  is  the  plaintiff  in  er- 
ror here,  claimed  to  be  the  owner  of  said  undivided  one- 
eighth  interest,  but  that  the  said  Albert  Peterson  has  no 
right,  title  or  interest  in  the  premises  or  any  part  thereof. 
Peterson  answered  the  bill,  claiming  to  be  the  owner  in  fee 
of  the  undivided  one-eighth  interest  above  mentioned  by 
virtue  of  a  deed  from  George  Geisendorfer  to  him,  dated 
October  5,  1904,  and  it  was  further  alleged  that  Geisen- 
dorfer obtained  title  to  said  imdivided  one-eighth  interest 
by  means  of  a  deed  from  the  sheriff  of  Pike  county,  dated 
August  3,  1899.  No  controversy  arises  over  the  title  to 
the  remaining  undivided  seven-eighths  of  the  real  estate  in 
question,  being  a  70-acre  tract  of  land  in  Pike  county.  A 
hearing  before  the  chancellor  resulted  in  the  entry  of  a  de- 
cree finding  that  James  A.  Ducey  was  the  owner  of  the  un- 
divided one-eighth  interest  in  controversy  and  that  the  de- 
fendant Peterson  has  no  title  or  interest  in  or  to  the  same. 
Peterson  has  sued  out  a  writ  of  error  from  this  court  to 
reverse  that  decree. 

In  support  of  his  claim  of  title  plaintiff  in  error,  Peter- 
son, offered  in  evidence  a  transcript  of  proceeding's  before 
S.  P.  Rupert,  who  in  1895  was  a  justice  of  the  peace  in  and 
for  Pike  county,  in  a  case  before  the  said  justice  wherein 
George  Geisendorfer  was  plaintiff  and  James  Ducey  was  de- 
fendant. This  transcript  was  made  on  December  11,  1897, 
was  signed  by  Rupert  as  "Justice  of  the  Peace,  P.  M.,"  and 
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was  filed  with  the  clerk  of  the  circuit  court  of  Pike  county 
on  the  day  of  its  date.  The  copy  of  the  summons  contained 
in  this  transcript  shows  that  it  was  dated  November  7, 
1895,  and  was  returnable  November  12,  1895,  and  the  copy 
of  the  constable's  return  on  the  summons  shows  personal 
service  by  reading  to  James  Ducey  on  November  8,  i8p/, 
although  the  copy  of  the  docket  entries  shows  this  service 
on  November  8,  1895.  The  sheriff's  deed  recites  that  Gei- 
sendorfer  recovered  his  judgment  before  the  justice  of  the 
peace  on  December  11,  i8p/.  It  appears  that  on  Novem- 
ber 12,  1895,  S.  P.  Rupert  was  a  justice  of  the  peace  in 
Pike  county,  but  on  December  11,  1897,  when  the  transcript 
was  made,  he  no  longer  held  that  office  but  was  at  that  time 
a  police  magistrate  for  the  city  of  Pittsfield.  Defendants 
in  error  rely  on  the  defects  appearing  on  the  face  of  the 
transcript  and  the  sheriff's  deed,  and  the  fact  that  Rupert 
was  not  a  justice  of  the  peace,  and  therefore  not  the  cus- 
todian of  the  records  and  files  of  that  office,  at  the  time  the 
transcript  was  made,  to  sustain  the  decree. 

It  will  not  be  necessary  to  discuss  the  effect  of  the  al- 
leged defects  appearing  on  the  face  of  the  transcript  and 
the  sheriff's  deed,  as  the  transcript  was  void  for  the  reason 
that  it  was  not  certified  by  the  proper  person.  This  method 
of  enforcing  judgments  of  justices  of  the  peace  is  purely 
statutory,  and  in  order  to  convey  title  thereimder  the  stat- 
ute must  be  strictly  followed.  {Merrick  v.  Carter,  205  111. 
73.)  Section  i  of  article  12  of  the  Justices  and  Constables 
act  provides  that  when  it  shall  appear,  by  the  return  of  the 
execution,  that  the  defendant  has  not  sufficient  personal 
property  within  the  county  to  satisfy  the  judgment  and  it 
is  desired  by  the  plaintiff  to  levy  on  real  property,  it  shall 
be  lawful  for  the  justice  to  certify  a  transcript  to  the  cir- 
cuit clerk,  and  the  judgment  shall  thenceforward  have  the 
effect  of  a  judgment  of  the  circuit  court.  Section  2  of  the 
same  article  provides  that  such  transcript  shall  contain  a 
copy  of  the  summons  and  the  return  thereon,  the  judg- 
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ment,  etc.,  and  that  it  "shall  be  certified  by  the  justice  of 
the  peace  making  the  same,  to  be  truly  copied  from  the  files 
and  books  of  his  office."  The  fact  that  Rupert,  as  justice 
of  the  peace,  had  rendered  the  judgment  did  not  authorize 
him  to  make  the  transcript.  That  could  only  be  done  by 
the  person  who  held  that  office  and  who  was  the  custodian 
of  the  docket  and  the  files  pertaining  to  the  judgment  at 
the  time  the  transcript  was  desired  by  the  plaintiff  in  the 
cause.  As  Rupert  had  no  authority  to  make  the  transcript, 
the  same  was  void  and  afforded  no  basis  whatever  for  the 
issuance  of  an  execution  by  the  clerk  of  the  circuit  court. 
It  follows  that  the  levy  and  sale  by  the  sheriff  were  un- 
authorized and  his  deed  of  no  effect. 

It  is  urged  that  as  Rupert,  at  the  time  of  the  making  of 
the  transcript,  was  a  police  magistrate,  he  may  have  suc- 
ceeded to  the  possession  of  the  docket  and  files  of  the  jus- 
tice of  the  peace  and  was  then  the  lawful  custodian  thereof. 
Although  a  police  magistrate  has  concurrent  jurisdiction 
with  justices  of  the  peace,  it  is  not  possible  for  him,  under 
our  statute,  to  succeed  to  the  possession  of  the  docket  and 
papers  of  a  former  justice  of  the  peace.  In  case  of  the 
death  of  a  justice  of  the  peace,  or  in  case  he  shall  resign 
or  remove  from  the  town  in  which  he  was  elected,  or  his 
term  of  office  shall  expire,  it  is  his  duty,  or  the  duty  of  the 
person  having  possession  of  the  same,  to  return  his  docket 
and  all  papers  relating  to  the  business  transacted  before  him 
to  the  office  of  the  county  clerk,  who  shall  deliver  the  same 
to  the  successor  in  office  of  said  justice  of  the  peace  upon 
his  election  and  qualification.  (Laws  of  1895,  p.  219.)  Al- 
though the  jurisdiction  of  justices  of  the  peace  and  police 
magistrates  is  the  same  the  offices  are  separate  and  distinct, 
a  justice  of  the  peace  being  a  town  officer  and  a  police 
magistrate  being  an  officer  of  the  city  or  village  in  which 
he  is  elected.  A  police  magistrate  cannot,  therefore,  suc- 
ceed to  the  possession  of  the  docket  and  papers  of  a  justice 
of  the  peace. 
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It  is  contended  that  the  validity  of  the  sheriff's  deed  can 
not  be  thus  assailed  after  so  long  a  lapse  of  time.  This  land 
was  in  the  possession  of  Mary  Ducey  as  dower  until  her 
death,  in  March,  191 2.  Plaintiff  in  error  was  never  in  pos- 
session under  his  deed  and  defendants  in  error  were  not  en- 
titled to  possession  until  after  the  death  of  their  mother. 
As  defendants  in  error  denied  the  validity  of  the  sheriff's 
deed  as  soon  as  plaintiff  in  error  attempted  to  assert  any 
rights  thereunder  they  cannot  be  charged  with  laches. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Anton  W.  Radomski,  Appellee,  vs.  The  E.  R.  Stege 
Brewery,  Appellant. 

Opinion  filed  April  ip,  ipi^. 

Statute  of  Frauds — when  oral  agreement  is  zuithin  the  Statute 
of  Frauds.  Where  the  owner  of  a  building  borrows  money  from  a 
brewery  and  gives  a  note  due  in  three  years,  secured  by  a  trust 
deed  containing  covenants  to  keep  a  saloon  on  the  premises  until 
the  debt  is  paid;  to  buy  all  beer  from  such  brewery;  to  sell  no 
other;  not  to  lease  the  premises  except  subject  to  the  covenant  and 
to  enforce  observance  of  the  covenant  by  the  lessee,  a  subsequent 
oral  agreement,  made  a  few  months  later,  by  which  the  brewery 
agrees  to  pay  such  owner  fifty  cents  a  barrel  for  all  beer  sold  by 
him  if  he  will  make  certain  improvements  on  the  premises  and 
lease  the  same  to  a  tenant,  is  merely  a  modification  of  the  original 
contract  and  not  an  independent  agreement,  and  as  the  payments 
by  the  brewery  are  to  extend  over  a  period  of  more  than  one  year 
the  contract  is  within  the  Statute  of  Frauds,  even  though  the  owner 
makes  the  improvements  and  executes  the  lease  within  that  time. 

AppEai.  from  the  Branch  "D"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  writ  of  error  to 
the  Municipal  Court  of  Chicago;  the  Hon.  Frederick  L. 
Fake,  Jr.,  Judge,  presiding. 

Simeon  Straus,  and  Ira  E.  Straus,  for  appellant. 
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B^T  D.  Wing,  for  appellee. 

Mr.  Chiei?  Justice  Dunn  delivered  the  opinion  of  the 
court: 

This  appeal  presents  the  question  whether  the  Statute 
of  Frauds  constituted  a  defense  to  the  action  of  the  plain- 
tiff. In  April,  1907,  the  plaintiff  bought  two  lots  in  Chi- 
cago and  borrowed  of  the  defendant  $3000,  giving  his  note, 
payable  in  three  years,  secured  by  a  trust  deed  on  the  lots, 
in  which  the  plaintiff  covenanted  to  keep  a  saloon  on  the 
premises  until  the  indebtedness  was  paid,  to  buy  of  the  de- 
fendant all  beer  sold  on  the  premises,  not  to  permit  any 
other  beer  than  the  defendant's  to  be  sold  there,  not  to 
lease  or  convey  the  premises  except  subject  to  these  cove- 
nants, and  to  enforce  the  observance  of  such  covenants  by 
his  grantees  or  lessees.  The  plaintiff's  son  kept  a  saloon  on 
the  premises  until  the  next  February,  when  he  decided  to 
quit  the  business.  The  plaintiff  then  told  the  defendant's 
president  that  he  could  rent  the  place  for  $35  a  month  but 
that  it  would  require  $1000  in  repairs  and  improvements 
and  that  the  rent  was  not  enough,  and  asked  what  the  de- 
fendant would  do  for  him.  The  defendant  agreed  that  if 
the  plaintiff  would  make  the  necessary  repairs  and  improve- 
ments and  make  the  lease,  which  was  for  three  years,  the 
defendant  would  allow  the  plaintiff  fifty  cents  a  barrel  for 
all  beer  sold  during  the  term  of  the  lease.  This  is  disputed, 
but  the  facts  have  been  found  against  the  defendant.  The 
plaintiff  made  the  repairs  and  improvements  and  the  lease. 
The  defendant  sold  beer  to  the  lessee  but  refused  to  pay  the 
plaintiff  fifty  cents  a  barrel  for  the  quantity  sold.  The 
plaintiff  sued  and  recovered  a  judgment,  which  the  Appel- 
late Court  affirmed  and  thereupon  granted  a  certificate  of 
importance  and  an  appeal. 

The  contract  was  not  to  be  performed  within  one  year. 
The  appellee  insists  that  the  contract  was  fully  performed 
on  his  part  within  a  year  when  the  repairs  and  improve- 
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ments  were  made  and  the  lease  executed,  and  that  therefore 
the  Statute  of  Frauds  does  not  apply  though  the  payments 
to  be  made  to  him  did  extend  over  more  than  a  year.  The 
appellee  was  under  a  covenant  to  keep  a  saloon  on  the  prem- 
ises until  the  payment  of  the  debt,  to  buy  all  the  beer  sold 
there  from  the  defendant,  not  to  lease  the  premises  except 
subject  to  such  covenant,  and  to  enforce  the  observance  of 
such  covenant  by  his  lessee.  The  appellant  had  no  other 
interest  in  the  appellee's  lease  and  there  was  no  other  rea- 
son for  the  appellee's  consulting  the  appellant  about  it.  The 
result  of  their  negotiation  was  a  modification  of  the  con- 
tract so  that  the  appellee  should  receive  fifty  cents  a  barrel 
on  all  beer  sold  to  his  lessee,  but  he  was  still  bound  to  en- 
force the  contract  against  the  lessee  that  all  beer  sold  should 
be  bought  of  the  appellant.  The  agreement  in  respect  to 
the  repairs  and  the  new  lease  cannot  be  regarded  as  an  in- 
dependent undertaking  aside  from  the  contract  already  ex- 
isting. It  was  only  because  of  the  relations  already  existing 
that  the  new  arrangement  was  made,  and  it  is  to  be  given 
effect,  if  at  all,  as  a  part  of  that  contract.  The  agreement 
to  allow  the  appellee  fifty  cents  a  barrel  was  not  in  consid- 
eration, only,  of  his  expenditure  in  repairs  and  his  making 
a  new  lease,  but  also  of  his  agreement,  already  existing,  to 
enforce  the  covenant  in  regard  to  the  purchase  of  beer. 
The  appellee  had  not  performed  his  whole  agreement  when 
he  entered  into  the  lease  and  made  the  repairs  and  improve- 
ments agreed  upon.  He  was  still  bound  to  enforce  upon  his 
lessee  the  observance  of  the  agreement  to  buy  beer  only  of 
the  appellant  until  the  payment  of  the  mortgage  indebted- 
ness, a  period  of  more  than  two  years.  The  Statute  of 
Frauds  was  a  defense  to  the  action  and  the  court  should 
have  directed  a  verdict  for  the  defendant. 

The  judgments  of  the  Appellate  Court  and  of  the  mu- 
nicipal court  will  be  reversed  and  the  cause  remanded  to  the 
municipal  court.  Reversed  and  remanded. 


Digitized  by 


Google 


328  Merlo  v.  Coal  and  Mining  Co.  [258  HI. 

Francisca  Mkrlo,  Defendant  in  Error,  vs.  The  Johns- 
ton City  and  Big  Muddy  Coax,  and  Mining  Com- 
pany, Raintiff  in  Error. 

Opinion  filed  April  ip,  ipi^. 

1.  Statutes — effect  of  unconditional  repeal  of  a  statute.  If  a 
statute  giving  a  special  remedy  is  unconditionally  repealed  with- 
out a  saving  clause  in  favor  of  pending  suits  all  actions  must  st/op 
where  the  repeal  finds  them,  and  if  final  relief  was  not  granted  be- 
fore the  repeal  went  into  effect  it  cannot  be  granted  afterwards. 

2.  Same — general  rule  where  an  act  is  repealed  pending  appeal. 
Where  a  case  is  appealed  and  pending  the  appeal  the  legislature 
changes  the  law  upon  which  the  action  is  based,  the  appellate  tri- 
bunal must,  as  a  general  rule,  dispose  of  the  case  under  the  law 
in  force  when  its  decision  is  rendered. 

3.  Same — effect  where  a  statute  is  expressly  repealed  without 
substituting  anything  for  it.  Where  a  statute  is  expressly  repealed 
by  the  legislature  and  nothing  is  substituted  for  the  statute  re- 
pealed, the  effect  is  to  obliterate  such  statute  as  completely  as  if  it 
had  never  been  passed. 

4.  Same — effect  of  repeal  of  statute  by  amendment.  Where  an 
amendatory  act  provides  that  a  certain  act  or  certain  section  of 
an  act  shall  be  amended  so  as  to  read  the  same  as  repeated  in  the 
amendatory  act,  all  such  portions  of  the  old  act  or  section  as  are 
not  repeated  in  the  new  act  are  repealed  without  any  express  words 
for  that  purpose,  but  such  portions  of  the  old  law  as  are  retained, 
either  literally  or  substantially,  are  regarded  as  a  continuation  of 
the  old  law  and  not  as  a  new  enactment. 

5.  Same — effect  where  statute  is  repealed  by  general  revision. 
Where  a  statute  is  revised  and  re-written,  only  such  provisions  of 
the  old  act  as  are  omitted  from  the  revised  act  are  repealed,  and 
all  provisions  of  the  old  act  which  are  retained  in  the  new  one  are 
regarded  as  having  been  continuously  in  force,  without  any  hiatus 
between  the  going  out  of  the  old  law  and  the  coming  in  of  the 
new,  as  both  events  happen  at  the  same  instant. 

6.  Same — rule  as  to  repeal  by  implication.  A  repeal  by  impli- 
cation takes  place  when  a  later  act  is  found  to  be  so  repugnant  to 
a  former  act  that  both  cannot  stand,  and  when  the  inconsistency  is 
established  the  later  act  has  full  force  and  displaces  whatever  is 
repugnant  to  it  in  the  former  act. 

7.  Same— /ac*  of  repeal,  and  the  extent  thereof,  is  a  judicial 
question.    Whether  a  given  act  repeals  a  former  one,  and  if  so,  to 
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what  extent,  is  a  judicial  question,  and  a  legislative  declaration 
that  an  act  is  repealed  is  merely  a  declaration  of  the  legislature 
upon  a  judicial  question  and  is  not  binding  upon  the  courts. 

8.  Same — when  rights  or  claims  accruing  under  the  old  law  are 
saved  by  the  general  saving  statute.  Unless  contrary  to  the  mani- 
fest intention  of  the  legislature  that  an  act  revising  another  shall 
apply  retrospectively  to  pending  claims  or  actions,  or  unless  the 
exclusion  of  such  claims  or  actions  from  the  effect  of  the  new  act 
would  be  clearly  repugnant  to  the  context  of  such  act,  the  general 
saving  provisions  of  section  4  of  chapter  131  of  the  Illinois  stat- 
utes apply,  and  claims  or  actions  arising  under  the  old  act  are 
saved  for  determination.  (People  v.  Zito,  237  111.  434,  followed; 
Mix  V.  /.  C,  R,  R,  Co,  116  111.  502,  Holcomb  v.  Boynton,  151  id. 
294,  and  Vance  v.  Rankin,  194  id.  625,  distinguished.) 

9.  Same — rule  where  statutes  are  intended  to  modify  procedure, 
only.  No  one  has  a  vested  right  in  any  particular  remedy  or  mode 
of  procedure  for  the  redress  of  grievances,  and  the  legislature  has 
full  power  to  change  such  remedy  or  procedure  and  the  new  stat- 
ute may  be  applied  to  pending  cases. 

10.  Mines — Mines  and  Miners  act  of  ipii  is  a  general  revision 
of  the  old  act.  The  Mines  and  Miners  act  of  191 1  was  intended 
as  a  general  revision  of  and  substitute  for  the  Mines  and  Miners 
act  of  1899,  ^"^  while  they  differ  in  some  particulars,  both  acts 
are  intended  to  accomplish  the  same  general  purpose  in  the  dis- 
charge of  the  constitutional  duty  of  the  General  Assembly  and 
both  are  subject  to  the  same  general  rules  of  construction. 

11.  Sauz— provisions  of  sections  18  and  19  of  the  Mines  and 
Miners  act  of  1809  are  continued  in  the  act  of  ipii.  The  provi- 
sions of  sections  18  and  19  of  the  Mines  and  Miners  act  of  1899 
(upon  which  the  counts  of  the  declaration  in  this  suit  are  based) 
are  continued  substantially  in  sections  14  and  21  of  the  revision 
of  such  law  in  191 1,  and  causes  of  action  based  upon  a  violation 
of  such  provisions  are  therefore  continued  for  determination  un- 
der the  act  of  191 1,  whether  suit  was  or  was  not  commenced  prior 
to  the  taking  effect  of  such  act. 

12.  Same — effect  of  substitution  of  personal  representative  for 
the  widow  as  plaintiff.  The  provision  of  section  29  of  the  Mines 
and  Miners  act  of  191 1  substituting  the  personal  representative  for 
the  widow  as  the  proper  person  to  bring  the  action  is  a  mere  mat- 
ter of  procedure  and  does  not  affect  the  substantial  rights  of  the 
parties. 

13.  SAut-^when  effect  of  change  of  beneficiaries  in  Mines  and 
Miners  act  of  1911  is  not  involved.  The  question  of  the  effect  of 
the  omission  in  the  Mines  and  Miners  act  of  1911  of  the  lineal  heirs 
and  adopted  children  of  the  deceased  miner  from  the  class  of  per- 
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sons  having  a  beneficial  interest  in  the  recovery  of  damages  for 
his  death  under  the  terms  of  the  act  of  1899  does  not  arise  in  a 
suit  begun  by  the  widow  under  the  act  of  1899  and  which  was 
pending  on  appeal  when  the  act  of  191 1  took  effect,  where  the  de- 
ceased left  only  a  widow,  who  would  be  entitled,  under  either  stat- 
ute, to  the  entire  amount  recovered. 

14.  Same — personal  representative  may  be  substituted  as  plain- 
tiff  by  motion  in  a  court  of  review.  Where  a  judgment  has  been 
recovered  by  the  widow  and  the  cause  is  pending  in  a  court  of  re- 
view at  the  time  the  Mines  and  Miners  act  of  191 1  took  effect,  the 
court  of  review  may,  on  motion,  substitute  the  personal  represen- 
tative of  the  deceased  miner  in  the  place  of  the  widow  as  the  plain- 
tiff in  the  action. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Williamson  county;  the  Hon.  W.  W.  Duncan, 
Judge,  presiding. 

Denison  &  SpiUvEr,  (Mastin  &  Sherwck,  of  coun- 
sel,) for  plaintiff  in  error. 

Hartwei.1.  &  White,  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Francisca  Merlo  brought  an  action  on  the  case  against 
the  Johnston  City  and  Big  Muddy  Coal  and  Mining  Com- 
pany to  recover  damages  resulting  from  the  death  of  Frank 
Merlo,  her  husband,  basing  her  right  to  recover  on  an  al- 
leged violation  of  sections  18  and  19  of  the  Mining  law 
of  1899.  ^  judgment  for  $1500  was  recovered  against  the 
coal  company,  which  has  been  affirmed  by  the  Appellate 
Court  for  the  Fourth  District.  The  record  has  been  brought 
to  this  court  by  a  certiorari. 

The  declaration  contains  five  counts,  all  of  which  are 
based  on  alleged  violations  of  the  statute.  In  the  several 
counts  of  the  declaration  it  is  charged  that  the  entries, 
rooms  and  working  places  where  the  deceased  was  em- 
ployed were  in  a  dangerous  condition,  caused  by  an  aocu- 
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mulation  of  deleterious  air,  standing  powder  smoke  and 
gas,  which  were  liable  to,  and  did,  explode,  causing  the 
death  of  plaintiffs  intestate.  It  is  alleged  that  this  danger- 
ous condition  was  caused  by  a  willful  failure  on  the  part 
of  the  coal  company  to  force  currents  of  air  into  the  work- 
ing place  of  the  deceased,  and  willfully  permitting  him  to 
enter  the  mine  to  work,  not  under  the  direction  of  the  mine 
manager,  before  all  conditions  had  been  made  safe.  In  the 
fifth  count  it  is  charged  that  the  company  willfully  failed 
to  build  stoppings  in  the  cross-cuts  connecting  the  inlet  and 
outlet  air  courses  in  a  substantial  manner,  with  suitable 
material,  but  that  such  stoppings  were  constructed  of  lum- 
ber which  had  become  old  and  rotten,  thereby  interrupting 
the  passage  of  air  to  the  working  place  of  the  deceased, 
causing  an  accumulation  of  deleterious  air,  a  consequent  ex- 
plosion and  the  death  of  plaintiff's  intestate,  and  that  the 
statute  was  thus*  violated  by  a  willful  failure  to  construct 
proper  and  suitable  stoppings  in  the  cross-cuts. 

The  deceased  was  killed  in  an  explosion  in  the  mine  of 
plaintiff  in  error  November  29,  1909.  This  suit  was  com- 
menced April  22,  1910.  The  cause  was  tried  and  final  judg- 
ment rendered  in  the  trial  court  June  22,  191 1,  from  which 
an  appeal  was  prosecuted  to  the  Appellate  Court.  In  191 1 
the  legislature  passed  an  act  revising  th€  laws  relating  to 
coal  mines,  which  went  into  effect  on  July  i  of  that  year, 
which  purports  to  repeal  the  act  on  the  same  subject  of 
April  18,  1899,  which  was  the  statute  upon  which  this  suit 
is  based.  The  act  of  191 1  contained  no  saving  clause  as  to 
pending  proceedings.  Plaintiff  in  error  contends  that  the 
law  upon  which  the  suit  is  predicated  having  been  repealed 
without  a  saving  clause  as  to  pending  suits,  the  right  of 
action  is  extinguished.  Haintiff  in  error  also  insists  on  a 
reversal  for  other  reasons.  Without  going  into  an  exami- 
nation of  the  other  errors  relied  upon,  we  are  satisfied  with 
the  determination  of  all  those  questions  by  the  Appellate 
Court.    The  question  raised  in  regard  to  the  effect  of  the 
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act  of  191 1  upon  the  right  of  defendant  in  error  to  prose- 
cute her  suit  to  final  judgment  is  of  importance  not  only  to 
the  parties  to  this  record,  but  to  all  other  litigants  who  are 
interested  in  claims  growing  out  of  alleged  violations  of 
the  old  law  which  were  not  finally  determined  before  July 
I,  1911. 

A  careful  examination  of  the  thirty-one  sections  of  the 
Mining  act  of  191 1  indicates  that  it  was  intended  by  the 
legislature  as  a  general  revision  of  the  law  applicable  to 
coal  mines  and  subjects  relating  thereto,  and  such  intention 
is  manifest  from  the  title  of  the  act.  There  can  be  no 
question  that  this  act  was  designed  as  a  substitute  for  the 
act  of  1899.  A  comparison  of  the  two  acts  by  sections  will 
show  the  different  points  of  agreement  and  conflict  between 
them.  Substantially  all  of  the  subjects  covered  by  the  old 
act  will  be  found  in  the  new,  but  in  the  later  act  the  whole 
subject  has  been  re-cast  and  re-written,  with  no  attempt  to 
follow  the  arrangement  of  the  matter  in  the  old  act.  While 
differing  in  the  details,  both  acts  relate  to  the  same  general 
subject  and  are  intended  to  accomplish  the  same  general  pur- 
pose. They  were  both  passed  in  discharge  of  the  constitu- 
tional duty  of  the  General  Assembly  to  pass  such  laws  as 
may  be  necessary  for  the  protection  of  operative  miners  and 
the  safety  of  coal  mines.  Both  acts  are  subject  to  the  same 
general  rules  of  construction.  It  is  not  necessary  to  the 
decision  of  the  question  involved  in  the  case  at  bar  to  at- 
tempt to  point  out  all  of  the  differences  between  the  new 
and  the  old  acts.  It  will  be  sufficient  for  our  present  pur- 
pose to  point  out  such  differences  as  appear  to  have  a  bear- 
ing upon  the  question  here  involved,  which  we  shall  do 
hereinafter.  The  ultimate  legal  question  to  be  determined 
upon  this  record  is  whether  the  act  of  191 1  so  far  repealed 
the  former  statute  as  to  deprive  defendant  in  error  of  all 
rights  under  the  prior  law. 

The  effect  of  repealing  statutes  upon  pre-existing  causes 
of  action  has  been  frequently  considered  by  the  courts  of 
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this  and  other  jurisdictions  and  certain  rules  applicable 
thereto  have  become  well  established.  It  is  a  well  settled 
rule  of  the  common  law  that  if  a  statute  giving  a  special 
remedy  is  unconditionally  repealed  without  a  saving  clause 
in  favor  of  pending  suits,  all  actions  must  stop  where  the 
repeal  finds  them,  and  if  final  relief  has  not  been  granted 
before  the  repeal  went  into  effect  it  cannot  be  afterwards. 
(South  Carolina  v.  Gaillard,  loi  U.  S.  433.)  Where  a  case 
is  appealed  and  pending  the  appeal  the  legislature  changes 
the  law  upon  which  the  action  is  based,  the  appellate  court 
must  dispose  of  the  case  under  the  law  in  force  when  its  de- 
cision is  rendered.  (Cooky's  Const.  Lim. — 2d  ed. — 381.) 
There  are  different  methods  by  which  the  repeal  of  a 
prior  statute  may  be  effected.  It  may  be  repealed  by  an 
express  declaration  of  the  legislature  declaring  that  the  act 
is  repealed.  Where  the  legislature  passes  a  repealing  act 
and  nothing  is  substituted  for  the  act  that  is  repealed,  the 
effect  is  to  obliterate  such  statute  as  completely  as  if  it  had 
never  been  passed.  Statutes  may  be  repealed  in  whole  or 
in  part  by  amendment.  If  the  legislature  enacts  an  amend- 
atory statute  providing  that  a  certain  act  or  a  certain  sec- 
tion of  an  act  shall  be  amended  so  as  to  read  as  the  same 
is  repeated  in  the  amendatory  act,  all  such  portions  of 
the  old  act  or  section  as  are  not  repeated  in  the  new  act 
are  repealed  without  any  express  words  for  that  purpose, 
(More  V.  Mausert,  49  N.  Y.  332;  Breitung  v.  Lindaucr, 
37  Mich.  217;)  but  such  portions  of  the  old  law  as  are  re- 
tained, either  literally  or  substantially,  are  regarded  as  a 
continuation  of  the  old  law  and  not  as  a  new  enactment. 
(Kurd's  Stat.  191 1,  chap.  131,  sec.  2;  Cushman  v.  Bonfield, 
139  111.  219;  Lewis'  Sutherland  on  Stat.  Const,  sec.  237, 
and  cases  there  cited.)  Statutes  may  also  be  repealed  by  a 
general  revision.  Where  the  law  on  a  particular  subject  is 
revised  and  re-written,  only  the  provisions  of  the  old  law 
which  are  omitted  from  the  revised  act  are  repealed  and  all 
provisions  of  the  old  law  retained  in  the  new  act  are  re- 
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garded  as  having  been  continuously  in  force.  {Mette  v. 
Feltgen,  148  111.  357.)  The  rule  in  respect  to  repeals  by 
revision  is  the  same  as  repeals  by  amendment.  There  is  no 
hiatus  between  the  death  of  the  old  and  the  coming  in  of 
the  new  law.  Both  events  happen  at  the  same  instant  and 
the  power  that  destroys  the  old  gives  life  and  vitality  to  the 
new.  Finally,  repeals  may  be  by  implication.  This  hap- 
pens when  a  later  act  is  found  so  repugnant  to  a  former 
one  that  both  cannot  stand  together.  The  inconsistency 
being  established,  the  later  act  in  date  or  position  has  full 
force  and  displaces  whatever  in  the  precedent  law  is  re- 
pugnant to  it.  {Fowler  v.  Pirkins,  yj  111.  271 ;  Pavey  v. 
Utter,  132  id.  489.)  Whether  a  given  act  of  the  legisla- 
ture repeals  a  former  one,  and  if  so  to  what  extent,  is  a 
judicial  question,  and  a  legislative  declaration  that  an  act 
is  or  is  not  repealed  is  only  a  declaration  of  the  legislature 
upon  a  judicial  question,  which  is  not  binding  on  the  courts. 
United  States  v.  Claflin,  97  U.  S.  546. 

Each  of  the  above  methods  of  repeal  is  governed  by 
rules  peculiarly  applicable  thereto,  and  it  is  therefore  nec- 
essary to  keep  in  mind  these  distinctions  in  order  to  cor- 
rectly understand  and  apply  the  authorities  to  a  particular 
situation.  We  have  already  pointed  out  that  the  act  of 
191 1  was  a  general  revision  of  the  prior  law,  from  which  it 
follows  that  in  determining  whether  the  later  act  repeals 
the  former,  reference  must  be  had  to  the  rules  applicable 
to  repeals  by  revision.  If  upon  an  examination  it  is  found 
that  the  particular  provisions  of  the  old  statute  upon  which 
defendant  in  error  predicates  her  cause  of  action  are  con- 
tinued, in  substance,  in  the  new  act,  then,  under  the  rules 
already  announced  applicable  to  repeals  by  revision,  such 
portions  of  the  old  law  have  not  been  repealed  and  any 
rights  that  accrued  thereunder  will  not  be  disturbed  by  the 
subsequent  passage  of  the  revisionary  act.  This  is  true  un- 
der common  law  rules  of  construction  as  well  as  imder  sec- 
tion 2  of  chapter  131,  supra. 
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The  declaration  in  the  case  at  bar  contains  five  counts. 
The  second  and  fourth  are  based  on  section  i8  of  the  (Ad 
law,  and  the  first,  third  and  fifth  are  based  on  section  19. 
By  comparing  section  18  of  the  old  law  with  section  21  of 
the  new  and  section  19  of  the  old  with  section  14  of  the 
new,  it  will  be  seen  that  the  provisions  of  the  old  law  up- 
on which  the  declaration  is  predicated  are  substantially  re- 
peated in  sections  14  and  21  of  the  revisionary  act.  This 
conclusion  is  particularly  true  with  respect  to  the  second, 
third  and  fifth  coimts,  where  it  will  be  found  that  the  pro- 
visions of  the  old  law  which  are  alleged  to  have  been  vio- 
lated are  those  continued  in  the  sections  of  the  new  law 
above  referred  to.  From  a  comparison  of  the  two  statutes 
it  seems  clear  that  it  was  the  intention  of  the  legislature  to 
continue  in  force  those  provisions  of  the  law  upon  which 
defendant  in  error  bases  her  cause  of  action,  and  whatever 
conclusion  might  be  reached  in  regard  to  other  provisions 
of  the  old  law,  so  far  as  the  case  at  bar  is  concerned,  the 
new  act  does  not  affect  its  legal  status. 

But  aside  from  this,  we  have  a  general  saving  statute 
which  furnishes  the  true  guide  for  determining  the  effect 
of  a  repealing  statute  upon  existing  rights.  That  is  found 
in  chapter  131  of  Kurd's  Statutes.  Section  i  of  that  act 
provides  that  in  the  construction  of  all  statutes  now  in  force 
or  which  may  hereafter  be  enacted  the  following  rules  shall 
be  observed,  "unless  such  construction  would  be  inconsistent 
with  the  manifest  intent  of  the  legislature  or  repugnant  to 
the  context  of  the  same  statute."  Section  2  of  the  act  pro- 
vides that  the  provisions  of  any  statute,  so  far  as  they  are 
the  same  as  those  of  any  prior  statute,  shall  be  construed 
as  a  continuation  of  such  prior  provisions  and  not  as  a  new 
enactment.  Section  4  of  said  act  is  as  follows:  "No  new 
law  shall  be  construed  to  repeal  a  former  law,  whether  such 
former  law  is  expressly  repealed  or  not,  as  to  any  offense 
committed  against  the  former  law,  or  as  to  any  act  done, 
any  penalty,  forfeiture  or  punishment  incurred,  or  any  right 
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accrued,  or  claim  arising  under  the  former  law,  or  in  any 
way  whatever  to  affect  any  such  offense  or  act  so  commit- 
ted or  done,  or  any  penalty,  forfeiture  or  punishment  so  in- 
curred, or  any  right  accrued,  or  claim  arising  before  the 
new  law  takes  effect,  save  only  that  the  proceedings  there- 
after shall  conform,  so  far  as  practicable,  to  the  laws  in 
force  at  the  time  of  such  proceeding.  If  any  penalty,  for- 
feiture or  punishment  be  mitigated  by  any  provisions  of  a 
new  law,  such  provision  may,  by  the  consent  of  the  party 
affected,  be  applied  to  any  judgement  pronounced  after  the 
new  law  takes  effect.  This  section  shall  extend  to  all  re- 
peals, either  by  express  words  or  by  implication,  whether 
the  repeal  is  in  the  act  making  any  new  provision  upon  the 
same  subject  or  in  any  other  act." 

The  effect  of  the  foregoing  statute  as  a  general  saving 
statute  has  several  times  been  under  consideration  in  this 
court.  Farmer  v.  People,  jj  111.  322,  and  Roth  v.  H/>/>y, 
80  id.  283,  were  cases  arising  under  the  Dram-shop  act  of 
1872.  The  former  was  a  criminal  prosecution  for  unlaw- 
fully selling  intoxicating  liquor  to  a  minor,  and  the  latter 
a  suit  in  tort  by  a  wife  for  damages  resulting  from  the 
intoxication  of  her  husband,  caused  by  the  sale  of  liquor 
to  him  by  the  dram-shop  keeper.  In  Roth  v.  Bppy  the  suit 
was  not  commenced  until  after  the  general  revision  of  our 
statutes,  in  1874,  went  into  force,  and  in  Parmer  v.  People 
final  judgment  had  not  at  that  time  been  rendered,  and  it 
was  held  in  both  cases  that  the  right  of  action  was  saved 
by  sections  2  and  4  of  the  general  saving  statute  above 
quoted. 

Provident  Hospital  and  Training  School  v.  People,  198 
111.  495,  and  Connell  v.  Crosby,  210  id.  380,  are  cases  il- 
lustrating the  application  of  the  general  saving  statute  to  a 
right  of  action  by  the  people  for  an  inheritance  tax.  Un- 
der the  law  in  force  at  the  time  when  the  respective  owners 
of  the  estates  died,  bequests  for  educational,  religious  and 
charitable  purposes  were  not  exempt  from  the  payment  of 
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inheritance  taxes.  Subsequently,  in  1901,  the  statute  was 
amended  so  as  to  exempt  these  classes  of  bequests.  The 
question  involved  in  both  of  the  above  cases  was  whether 
the  right  of  the  people  to  enforce  the  payment  of  the  in- 
heritance tax  was  saved  by  the  general  saving  statute  above 
referred  to,  and  it  was  held  that  section  4  of  that  statute 
furnished  the  guide  for  determining  the  effect  of  the  amend- 
atory act  of  1901  and  that  the  right  of  action  on  behalf  of 
the  people  was  saved  by  that  statute. 

This  statute  was  again  under  review  in  People  v.  Zito, 
237  111.  434.  That  was  a  suit  begun  and  prosecuted  on  be- 
half of  the  people  to  final  judgment  under  sections  14a  and 
14ft,  which  were  added  in  1903  to  the  act  of  1901,  regulat- 
ing the  practice  of  pharmacy.  After  the  cause  had  been 
argued  and  submitted  to  the  Appellate  Court  for  decision 
the  legislature  amended  said  sections  by  an  act  which  went 
into  force  January  17,  1908.  After  the  cause  reached  this 
court,  and  before  the  submission  .thereof,  plaintiff  in  error 
made  a  motion  to  have  the  judgment  reversed  and  the  suit 
abated  on  the  ground  that  the  amendatory  act  of  1908  op- 
erated as  a  repeal  of  the  sections  under  which  the  prosecu- 
tion was  instituted.  This  court  held  that  the  right  of  the 
people  to  sue  for  and  collect  the  penalty  for  a  violation  of 
sections  14a  and  14&  was  saved  by  sections  2  and  4  of  chap- 
ter 131,  stipra,  and  the  motion  to  dismiss  was  overruled  and 
the  conviction  affirmed. 

In  the  opinion  of  this  court  filed  in  the  Zito  case,  supra, 
Mix  v.  Illinois  Central  Railroad  Co.  116  111.  502,  Holcomb 
V.  Boynton,  151  id.  294,  and  Vance  v.  Rankin,  194  id.  625, 
were  discussed  and  distinguished.  The  Mix  case,  in  1 16  111., 
and  the  Vance  case,  in  194  111.,  were  taken  out  of  the  oper- 
ation of  the  saving  statute  by  the  fact  that  in  both  those 
cases  the  later  statutes  involved,  by  express  provisions  were 
made  applicable  to  prior  pending  proceedings  as  well  as  to 
those  conimenced  after  the  new  act  took  effect.  Under  sec- 
tion I  of  the  saving  statute  the  rules  of  construction  there 
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prescribed  have  no  application  where  it  is  the  manifest  intent 
of  the  legislature  that  the  new  act  shall  apply  retrospectively 
to  pending  claims  or  actions  or  where  the  exclusion  of  such 
claims  would  be  repugnant  to  the  context  of  the  new  act. 
In  Holcomb  v.  Boynton,  supra,  the  new  act  took  away  the 
jurisdiction  of  the  county  court  in  mechanics*  lien  suits,  and 
there  was  no  saving  clause  in  respect  to  cases  then  pending 
in  county  courts.  It  was  held  that  the  county  court  could 
not  proceed  after  the  new  act  took  effect,  because  its  juris- 
diction was  gone.  That  case  did  not  involve  the  right  of 
the  party  in  such  pending  lien  suit  to  continue  the  prose- 
cution of  his  claim  in  any  other  court  having  jurisdiction. 
None  of  these  cases  are  in  conflict  with  Farmer  v.  People, 
supra,  Roth  v.  Bppy,  supra,  People  v.  Zito,  supra,  and  the 
other  cases  above  cited,  where  this  court  gave  full  force  to 
the  provisions  of  the  saving  statute  whenever  a  proper  oc- 
casion for  its  application  has  arisen.  The  doctrine  of  these 
cases  should  not  be  confuted  with  the  rules  which  are  in- 
tended to  modify  the  procedure  of  our  courts.  It  is  a  well 
established  rule  that  no  one  has  a  vested  right  in  a  par- 
ticular remedy  or  mode  of  procedure  for  the  redress  of 
grievances,  and  the  legislature  may  change  these,  and  the 
changed  procedure  may  be  applied  to  pending  causes.  Peo- 
ple v.  Peacock,  98  111.  172,  Wood  v.  Childs,  20  id.  209, 
Smith  v.  Bryan,  34  id.  364,  Winslow  v.  People,  117  id.  152, 
and  Woods  v.  Soucy,  166  id.  407,  are  all  cases  involving 
statutes  which  merely  changed  the  procedure,  and  it  was 
held  in  these  cases,  in  accordance  with  the  general  rule  on 
the  subject,  that  such  statutes  should  be  complied  with,  as 
far  as  practicable,  in  all  pending  and  undetermined  causes. 
In  none  of  them  were  the  pre-existing  rights  of  the  parties 
disturbed. 

Other  States  having  similar  saving  statutes  have  fol- 
lowed the  rule  announced  in  the  foregoing  decisions  of  this 
State.  State  v.  Boyle,  10  Kan.  113,  was  a  criminal  prosecu- 
tion imder  section  3  of  an  act  relating  to  settlers  on  land 
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without  any  legal  right  thereto.  (Gen.  Stat,  of  Kan.  chap. 
96,  p.  953.)  This  act  was  in  force  at  the  time  the  prosecu- 
tion was  commenced,  but  it  was  repealed  before  defendant 
was  sentenced  or  before  any  judgment  was  rendered  against 
him.  The  repealing  statute  is  entirely  silent  as  to  whether 
rights  or  remedies  already  accrued  and  prosecutions  already 
commenced  under  it  should  be  saved  and  preserved  or  should 
be  abrogated  and  destroyed.  (See  Laws  of  Kansas  of 
187 1,  p.  29.)  At  the  time  the  repealing  statute  was  passed 
there  was  in  force  in  the  State  of  Kansas  an  act  concerning 
the  construction  of  statutes,  section  i  of  which  provided  as 
follows :  "The  repeal  of  a  statute  does  not  revive  a  statute 
previously  repealed,  nor  does  such  repeal  aflfect  any  right 
which  accrued,  any  duty  imposed,  any  penalty  incurred  nor 
any  proceeding  commenced  under  or  by  virtue  of  the  stat- 
ute repealed."  (Gen.  Stat.  chap.  104,  p.  998.)  In  holding 
that  the  statute  just  quoted  saved  all  rights  under  the  re- 
pealed statute,  the  Supreme  Court  of  Kansas,  on  page  117, 
said:  "This  statute  changed  the  construction  that  would 
otherwise  and  at  common  law  be  given  to  said  repealing 
statute.  When  the  legislature  passed  said  repealing  statute 
it  must  be  presumed  that  they  had  in  contemplation  every 
other  statute  of  the  State  which  could  in  any  manner  af- 
fect repeals,  and  that  they  passed  such  repealing  statute 
with  reference  to  said  other  statutes;  and  it  must  be  as- 
sumed, in  the  absence  of  anything  to  the  contrary,  that  they 
intended  that  the  repealing  statute  should  operate  to  just  the 
extent  that  the  laws  then  in  force  provided  that  repealing 
statutes  should  operate,  and  no  further.  If  this  be  so,  then 
the  statute  under  which  this  prosecution  was  had  was  not 
absolutely  repealed  by  said  repealing  statute,  but  was  kept 
in  force,  so  far  as  it  affected  cases  like  the  one  at  bar,  by 
said  saving  statute.  It  has  been  decided  in  this  court  that 
the  legislature  had  the  power  to  pass  a  general  saving  stat- 
ute, which  shall  have  the  force  and  effect  to  save  rights  and 
remedies  except  where  the  repealing  statute  itself  clearly 
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shows  that  it  was  not  the  intention  of  the  legislature  that 
such  rights  and  remedies  should  be  saved," — citing  Willetts 
V.  Jeffries,  5  Kan.  573,  and  Gilleland  v.  Schuyler,  9  id.  569. 
Harris  v.  Totvn  of  Townsend,  56  Vt.  716,  was  an  action 
to  recover  for  personal  injuries  received  while  traveling  on 
the  highway  within  the  town.  The  action  was  based  upon 
a  statute.  Subsequently,  and  before  the  suit  was  deter- 
mined, the  statute  giving  the  right  of  action  was  repealed. 
The  question  as  to  the  effect  of  repealing  the  statute  was 
raised  by  motion  to  dismiss  the  suit.  The  court,  speaking 
by  Royce,  C.  J.,  said:  "The  effect  of  repealing  statutes 
upon  pre-existing  causes  of  action  has  been  frequently  con- 
sidered by  the  courts  of  England  and  this  country,  and  cer- 
tain rules  have  become  well  established  that  are  applicable 
to  certain  classes  of  actipn,  such  as  the  right  given  by  stat- 
utes to  sue  for  and  recover  penalties,  and  the  right  of  the 
State  to  prosecute  for  statutable  offenses.  The  uncondi- 
tional repeal  of  the  statute  which  conferred  the  right  to 
sue  for  penalty  constitutes  a  legal  bar  to  the  prosecution  of 
such  suit,  and  a  like  repeal  of  the  statute  constituting  an 
offense  suspends  the  right  of  the  State  to  prosecute  for  its 
commission.  Here  it  is  claimed  that  the  plaintiff  had  a 
vested  right  to  compensation,  and  hence  the  legislature  had 
no  constitutional  power  to  divest  him  of  that  right.  What 
constitutes  a  vested  right  has  always  been  a  vexed  question 
and  no  definition  applicable  to  all  claims  of  that  character  has 
been  promulgated,  and  it  is  probably  impossible  to  give  one 
that  would  be.  The  question  has  often  been  considered  in 
construing  laws  affecting  the  remedy  for  the  enforcement  of 
rights.  Where  the  right  is  admitted,  it  is  familiar  law  that 
the  method  and  mode  of  its  enforcement  may  be  modified 
and  changed  by  legislative  enactment,  but  the  party  having 
the  right  cannot  be  constitutionally  deprived  of  all  remedy 
for  its  enforcement.  We  do  not  find  it  necessary  in  this 
case  to  decide  whether  the  plaintiff  had  any  such  vested 
right  as  the  statute  passed  in  1880  would  be  inoperative  to 
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deprive  him  of  or  not.  The  right  of  the  plaintiff  to  main- 
tain the  action  is  preserved  by  section  28  of  chapter  i,  R.  L. 
That  provides  that  the  repeal  of  an  .act  shall  not  affect  a 
right  accruing,  accrued,  acquired  or  established  before  the 
time  when  the  repeal  takes  effect.  Immediately  upon  the 
happening  of  the  accident  the  plaintiff  acquired  the  right  to 
demand  compensation  of  the  town  for  damages  sustained. 
His  ability  to  enforce  that  right  was  dependent  upon  his 
ability  to  prove  that  he  had  given  the  notice  required  to  the 
town;  that  the  highway  was  one  that  the  town  was  under 
obligations  to  keep  and  maintain  in  repair ;  that  it  was  out 
of  repair,  and  that  his  own  negligence  or  want  of  care  did 
not  contribute  to  the  happening  of  the  accident.  His  right 
of  action  had  accrued.  His  right  to  recover  was  dependent 
upon  the  proof  to  be  made.  He  had  no  perfected  right  to 
compensation  and  could  have  none  until  the  questions  upon 
which  the  liability  of  the  defendant  town  depended  should 
be  legally  determined.  His  right  was  not  an  inchoate  one 
in  the  sense  in  which  the  word  is  used  in  some  of  the  cases 
where  it  has  been  held  that  an  inchoate  right  was  lost  by 
the  repeal  of  the  statute.  His  right  was  as  perfect  as  any 
can  be  where  the  question  of  its  enforcement  is  open  to  con- 
tention and  litigation.  Where  a  corporation  appropriates 
the  property  of  a  citizen  under  a  statute  conferring  the  au- 
thority, the  repeal  of  the  statute  giving  the  authority  does 
not  affect  the  right  to  compensation  for  the  property  so  ap- 
propriated. Here  the  plaintiff  suffers  damage  to  his  person 
in  consequence  of  the  non-feasance  of  the  defendant  town. 
Upon  principle  it  would  seem  that  the  right  of  a  party  to 
compensation  where  he  has  suffered  in  property  or  person 
should  not  be  affected  by  the  repeal  of  the  statute  imposing 
the  liability,  any  more  than  it  does  where  the  party  had  been 
damnified  by  some  positive  act  of  the  corporation.  The 
language  of  the  above  section,  we  think,  comprehends  rights 
of  this  character,  and  it  is  evident  to  us  that  the  legislature 
did  not  intend  that  claims  for  damages  resulting  from  the 
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negligence  of  towns  should  be  barred  by  the  repeal  of  the 
law  which  prescribes  their  duty  and  their  liability  if  any 
neglect  to  perform  them." 

Gorman  v.  McArdle,  67  Hun,  484,  was  determined  with- 
out reference  to  a  saving  statute.  That  was  an  action  on 
the  case  for  a  personal  injury  caused  by  plaintiff  jumping 
from  the  fourth-story  window  of  defendant's  manufactur- 
ing establishment,  where  the  plaintiff  was  employed,  during 
a  fire  which  consumed  the  building.  The  action  was  based 
on  a  negligent  omission  to  provide  fire-escapes,  as  required 
by  a  statute  of  New  York.  After  the  injury,  and  before 
the  suit  had  been  terminated,  the  statute  requiring  fire- 
escapes  was  repealed  by  chapter  398  of  the  laws  of  1890. 
The  court  held  that  the  repeal  of  the  statute  did  not  ex- 
tinguish plaintiff's  right  of  action  for  an  injury  caused  by 
defendant's  negligent  omission  to  provide  fire-escapes  as 
prescribed  by  the  statute.  It  was  held  that  the  failure  to 
comply  with  the  statute  in  respect  to  equipping  the  build- 
ing with  fire-escapes  was  an  act  of  negligence  per  sc,  and 
that  the  plaintiff's  right  to  recover  for  such  negligence  was 
vested  in  him,  and  he  could  not  be  deprived  of  his  right  of 
action  by  repeal  of  the  statute.  See  Steamship  Co.  v.  Jo- 
liffe,  69  U.  S.  450. 

Bdmundsen  v.  Kentucky  Central  Railway  Co.  (Ky.)  28 
S.  W.  Rep.  789,  and  Wright  v.  Woods,  96  Ky.  56,  were 
cases  where  widows  whose  husbands  had  been  killed  by  neg- 
ligence brought  actions  to  recover  compensation.  Under 
the  statute  in  force  at  the  time  of  the  deaths  suit  was  re- 
quired to  be  brought  in  the  name  of  the  widow.  Before 
the  suits  were  terminated  the  State  of  Kentucky  adopted  a 
new  constitution,  which  provided  that  all  suits  of  that  char- 
acter should  be  brought  in  the  name  of  the  administrator 
of  the  deceased.  The  Supreme  Court  of  Kentucky  held  in 
both  cases  that  the  adoption  of  the  new  constitution  had  no 
effect  upon  the  rights  of  the  widows  to  prosecute  to  final 
judgment  their  respective  claims  and  that  the  constitution 
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did  not  have  the  effect  of  repealing  the  former  statute  as 
to  pending  suits. 

A  saving  statute  of  Indiana  provided :  "Whenever  an 
act  is  repealed  which  repealed  a  former  act,  such  act  shall 
not  thereby  be  revived  unless  it  shall  be  so  expressly  pro- 
vided. And  the  repeal  of  any  statute  shall  not  have  the 
effect  to  release  or  extinguish  any  penalty,  forfeiture  or  lia- 
bility incurred  under  such  statute  imless  the  repealing  act 
shall  so  expressly  provide,  and  such  statute  shall  be  treated 
as  still  remaining  in  force  for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the  enforcement  of  such 
penalty,  forfeiture  or  liability."  (Rev.  Stat.  1881,  par.  248.) 
Another  statute*  of  the  State  required  the  owners  or  op- 
erators of  coal  mines  to  supply  the  workmen  therein  with 
suitable  timbers  for  props  and  supports  to  secure  workings 
from  falling  in.  (Elliott's  Supp.  1885,  par.  1758.)  This 
last  statute  did  not  purport  to  give  a  right  of  action,  in 
terms,  for  any  injuries  that  might  result  from  a  failure  to 
supply  the  miner  with  proper  timbers  to  prop  the  roof,  but 
it  made  the  failure  to  supply  the  same  an  act  of  negligence 
per  se  on  the  part  of  the  mine  owner,  agent  or  operator. 
While  this  act  was  iii  force  John  H.  Hochstetler  was  in- 
jured in  a  coal  mine  in  consequence  of  the  failure  of  the 
mine  owner  to  supply  suitable  timbers  for  props  and  sup- 
ports, as  required  by  the  statute  of  1885  above  referred  to. 
By  another  act  of  the  legislature  passed  March  2,  1891,  the 
mining  laws  of  Indiana  were  revised  and  the  substance  of 
paragraph  1758  of  the  law  of  1885  was  re-enacted.  The 
law  of  1891  repealed  the  law  of  1885  ^uid  there  was  no  sav- 
ing clause.  Hochstetler  brought  a  suit,  after  the  new  law 
took  effect,  for  an  injury  which  occurred  by  reason  of  the 
alleged  violation  of  the  old  law.  The  mining  company  de- 
murred to  his  petition  on  the  ground  that  the  atct  upon  which 
liability  was  predicated  had  been  repealed.  The  demurrer 
was  sustained  and  the  petition  dismissed.  This  judgment 
was  reversed  by  the  Supreme  Court  of  Indiana.    The  Su- 
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preme  Court  said:  "We  incline  to  the  opinion  that  the 
failure  to  comply  with  the  statutory  requirements  consti- 
tuted negligence  per  se,  and  if  injury  resulted  there  was  a 
right  of  action  in  the  appellant  and  liability  on  the  part  of 
appellee  at  the  time  the  injury  was  incurred.  If  such  right 
was  created  and  such  liability  existed  solely  by  virtue  of 
the  act  of  1885,  then  it  was  saved  by  reason  of  section  248, 
supra,  *  *  *  We  think  that  if  the  appellee  violated  the 
statutory  duty  as  set  forth  in  the  complaint,  and  an  injury 
resulted  to  appellant  without  his  fault,  appel&e  is  liable  to 
appellant  and  the  present  action  must  be  upheld."  Hoch- 
stetler  v.  Morier  Coal  and  Mimng  Co.  138  Ind.  271;  35 
N.  E.  Rep.  927.  See,  also,  Bruce  v.  Cook,  35  N.  E.  Rep. 
992,  and  Heath  v.  State,  (Ind.)  90  id.  310. 

We  have  no  doubt  that  under  our  general  saving  statute 
all  undetermined  claims  arising  under  the  old  Mining  law, 
whether  suit  had  been  commenced  or  not  prior  to  July  i, 
191 1,  are  saved,  and  that  the  provisions  of  the  old  statute, 
so  far  as  they  concern  the  cause  of  action,  are  to  be  re- 
garded as  continuing  until  such  cause  is  finally  disposed  of. 
There  is,  however,  a  difference  between  section  29  of  the 
new  act  and  section  33  of  the  old  act.  These  two  sections 
relate  to  the  subject  of  penalties  for  the  violation  of  the 
respective  acts.  Under  section  33  it  was  provided  that  in 
case  of  loss  of  life  by  reason  of  a  willful  violation  of  the 
provisions  of  the  act  a  right  of  action  should  accrue  to  the 
widow  of  the  person  so  killed,  his  lineal  heirs  or  adopted 
children,  or  to  any  other  person  or  persons  who  before  such 
loss  of  life  were  dependent  for  support  on  the  person  or 
persons  so  killed,  for  a  like  recovery  of  damages  for  the 
injury  sustained  by  reason  of  such  loss  of  life,  not  to  ex- 
ceed $10,000.  The  corresponding  provision  under  the  new 
act  gives  a  right  of  action  to  the  personal  representative  of 
the  person  killed  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  person,  and  to  any  other  person  or  per- 
sons who  before  such  loss  of  life  were  dependent  for  sup- 
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port'on  the  person  or  persons  so  killed,  for  a  like  recovery 
for  the  injuries  sustained,  not  exceeding  the  sum  of  $10,000, 
to  which  is  added  a  proviso  that  the  amount  recovered  shall 
be  distributed  to  the  widow  and  next  of  kin  in  the  same 
manner  as  provided  by  law  for  the  distribution  of  personal 
property  left  by  persons  dying  intestate.  It  will  be  noted 
that  there  are  two  important  differences  between  these  two 
sections:  First,  the  suit,  imder  the  new  law,  in  case  of 
death  is  to  be  in  the  name  of  the  personal  representative, 
whereas  under  the  old  law  it  was  in  the  name  of  the  widow ; 
second,  a  recovery  imder  the  old  law  was  for  the  exclusive 
benefit  of  the  widow,  lineal  heirs,  adopted  children  and  de- 
pendent persons,  while  under  the  new  law  it  is  for  the  bene- 
fit of  the  widow,  next  of  kin  and  dependent  persons.  The 
substitution  of  the  personal  representative  for  the  widow  as 
plaintiff  is  a  mere  matter  of  procedure  and  does  not  affect 
the  substantial  rights  of  the  parties.  (Ency.  of  PI.  &  Pr. 
sec.  15,  p.  483.)  In  the  case  at  bar  the  deceased  left  only 
a  widow,  who  would  be  entitled,  imder  either  statute,  to 
the  entire  amount  of  the  recovery.  (Beard  v.  Skeldon,  113 
111.  584;  Willis  Coal  and  Mining  Co.  v.  Griszell,  198  id. 
313.)  Any  question  that  may  arise  as  to  the  rights  of  dif- 
ferent beneficiaries  under  the  new  statute  is  not  in  this  case 
and  we  express  no  opinion  in  regard  thereto. 

Had  this  suit  been  brought  after  the  new  act  became 
effective,  for  a  death  occurring  before,  undoubtedly  the  per- 
sonal representative  should  have  been  made  plaintiff,  and 
had  it  been  erroneously  commenced  in  any  other  name  the 
defect  could  have  been  cured  in  the  trial  court  by  an  ameiid- 
ment,  upon  the  point  being  properly  called  to  the  court's  at- 
tention. This  suit  was,  however,  brought  by  the  proper 
plaintiff  imder  the  law  as  it  then  existed,  and  final  judg- 
ment had  been  rendered  in  the  trial  court  before  the  new 
law  took  effect.  While  the  cause  was  pending  in  the  Ap- 
pellate Court  or  in  this  court,  if  a  motion  for  that  purpose 
had  been  made,  there  is  no  doubt  of  the  power  of  either 
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court  to  have  allowed  the  substitution  of  the  administrator 
as  party  plaintiff,  under  section  7  of  our  statute  of  amend- 
ments. (  See  Challenor  v.  Niles,  78  111.  78. )  But  no  motion 
for  that  purpose  has  been  made  and  the  cause  has  been 
submitted  upon  its  merits.  The  defect,  however,  does  not 
go  to  the  merits  of  the  case  and  therefore  affords  no  reason 
for  a  reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Annie  E.  Brock,  Appellant,  vs.  Vada  C.  Stines  et  al. 

Appellees. 

Opinion  Hied  April  ip,  ipij. 

1.  Deeds — when  testimony  of  physician  as  to  grantor's  incapac- 
ity is  overcome.  Testimony  by  a  physician  who  saw  the  grantor 
four  times  during  the  month  in  which  the  deed  was  executed,  but 
not  on  the  day  of  its  execution,  that  in  his  opinion  she  was  suf- 
fering from  senile  debility,  kidney  trouble  and  hardening  of  the 
arteries,  and  that  he  thought  she  was  not  capable  of  transacting 
ordinary  business,  is  overcome  by  disinterested  testimony  that  at 
different  times  during  such  month,  and  about  the  time  the  deed 
was  made,  she  was  bright  mentally,  conversed  intelligently  and  was 
able  to  transact  ordinary  business. 

2.  Same — when  evidence  that  grantor  had  long  entertained  the 
idea  of  making  a  deed  is  competent.  Where  undue  influence  by 
the  grantee  is  charged,  evidence  of  statements  by  the  grantor  show- 
ing that  she  had  for  some  years  been  intending  to  make  the  deed 
is  admissible,  as  tending  to  show  that  the  execution  of  the  deed 
was  not  the  result  of  undue  influence. 

3.  Same — what  does  not  establish  undue  influence  by  grantee. 
There  is  no  presumption  of  undue  influence  in  case  of  a  convey- 
ance from  parent  to  child,  and  in  the  absence  of  any  proof  showing 
a  fiduciary  relation  or  domination  by  the  child,  evidence  that  the 
child  and  her  husband  were  in  the  room  when  the  deed  was  exe- 
cuted and  that  the  officer  taking  the  acknowledgment  was  sum- 
moned by  the  grantee's  husband  does  not  establish  that  the  deed 
was  the  result  of  undue  influence. 

4.  Same — no  money  consideration  is  necessary  to  support  ccfn- 
veyance  from  parent  to  child,    A  conveyance  from  parent  to  child 
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which  is  a  gift  or  voluntary  settlement  will  not  be  set  aside  be- 
cause no  money  consideration  was  paid. 

5.  Same — when  delivery  is  presumed.  Where  a  deed  of  vol- 
untary conveyance  from  parent  to  child  is  found  in  the  possession 
of  the  grantee  after  the  grantor's  death  a  delivery  of  the  deed  is 
presumed,  in  the  absence  of  evidence  to  the  contrary. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the 
Hon.  R.  J.  Grikr,  Judge,  presiding. 

Harvey  H.  Atherton,  for  appellant. 

M.  P.  Rice,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Harmon  T.  Martin  and  Mary  E.  Martin,  his  wife,  lived 
on  a  farm  of  one  hundred  and  sixty  acres  owned  by  him 
near  the  village  of  Ipava,  in  Fulton  county,  up  to  the  year 
1904,  when  the  farm  was  sold  and  they  moved  to  Ipava. 
They  had  two  children, — Annie  E.  Brock,  wife  of  J.  F. 
Brock,  and  Vada  C.  Stines,  wife  of  Charles  Stines.  Vada 
C.  Stines  and  her  husband  had  lived  with  her  parents  on 
the  farm  and  moved  with  them  to  Ipava.  J.  F.  Brock  was 
the  purchaser  of  the  farm  and  occupied  it  with  his  wife 
after  1904.  Two  thousand  dollars  of  the  proceeds  of  the 
farm  w^ere  used  to  purchase  lot  14  in  Easley's  First  addi- 
tion to  Ipava,  and  the  deed  was  made  to  Mary  E.  Martin. 
The  dwelling  house  on  the  lot  was  occupied  as  a  home  by 
Harmon  T.  Martin,  Mary  E.  Martin,  Vada  C.  Stines  and 
Charles  Stines  until  the  death  of  Mr.  and  Mrs.  Martin,  and 
has  been  occupied  since  that  time  by  Mr.  and  Mrs.  Stines. 
Harmon  T.  Martin  died  on  August  i,  191 1,  and  Mary  E. 
Martin  died  on  April  11,  1912,  leaving  Annie  E.  Brock  and 
Vada  C.  Stines  her  only  heirs-at-Iaw.  On  April  16,  1912, 
a  deed  of  said  lot  to  Vada  C.  Stines,  made  and  acknowl- 
edged by  Mary  E.  Martin  on  March  25,  191 2,  was  filed  for 
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record,  and  on  April  22,  191 2,  Annie  E.  Brock  filed  her  bill 
of  complaint  in  this  case  in  the  circuit  court  of  Fulton 
county  against  Vada  C.  Stines  and  Charles  Stines,  asking 
to  have  the  deed  declared  null  and  void  and  removed  as  a 
cloud  on  her  title  to  an  undivided  half  of  the  lot  as  heir- 
at-law  of  Mary  E.  Martin,  and  to  have  the  lot  partitioned. 
Viewing  the  transaction  in  a  variety  of  aspects,  she  charged 
that  the  deed  was  null  and  void  on  the  following  grounds: 
( I )  That  Mary  E.  Martin  was  mentally  incapable  of  exe- 
cuting it;  (2)  that  she  was  induced  to  execute  it  by  fraud, 
duress,  threats  and  undue  influence  of  the  defendants;  (3) 
that  the  deed  was  without  any  consideration;  (4)  that 
it  did  not  operate  as  an  executed  conveyance  for  want  of 
delivery.  The  defendants  answered,  denying  each  of  the 
charges,  and  the  chancellor,  after  hearing  the  evidence, 
found  that  none  of  the  alleged  reasons  for  setting  aside  the 
deed  existed  and  dismissed  the  complainant's  bill  at  her 
cost.    This  appeal  was  prosecuted  from  the  decree. 

Fourteen  witnesses  were  examined  as  to  the  mental  con- 
dition of  Mary  E.  Martin, — the  same  number  on  each  side. 
To  sustain  the  charges  of  the  bill,  the  complainant,  her 
husband,  her  son,  her  father-in-law,  the  attending  physician 
and  two  others  detailed  facts  from  which  they  formed  opin- 
ions that  Mrs.  Martin  did  not  have  sufficient  mind  and 
memory  to  transact  ordinary  business.  The  witnesses  for 
the  defense  were  not  interested  in  the  event  of  the  suit  and 
had  fair  opportunities  to  form  opinions  as  to  the  mental 
condition  of  Mrs.  Martin,  and  they  detailed  circumstances 
tending  to  prove  that  she  was  not  lacking  in  mental  capac- 
ity, and  gave  their  opinions  that  her  mental  condition  was 
clear  and  that  she  was  capable  of  making  the  deed.  About 
four  years  before  her  death  she  underwent  a  surgical  oper- 
ation for  umbilical  hernia  and  the  operation  was  not  a  suc- 
cess, but  she  was  able  to  be  about  the  house  and  to  attend 
to  her  ordinary  affairs  until  a  little  over  a  month  before  her 
death.    The  doctor  was  first  called  to  see  her  on  December 
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27,  191 1,  and  saw  her  eight  times  up  to  Januaty  14,  1912, 
and  during  that  time  she  was  up  and  around  the  house  most 
of  the  time.  He  prescribed  medicine  for  her  in  February, 
1912,  but  did  not  see  her  during  that  month  nor  up  to 
March  8.  He  saw  her  four  times  in  the  month  of  March, 
1912,  and  she  was  confined  to  her  bed  at  that  time.  His 
opinion  was  that  she  suffered  from  senile  debility,  kidney 
trouble  and  hardening  of  the  arteries,  and  on  account  of 
her  weakness  and  want  of  clearness  in  expression  or  thought 
he  concluded  she  was  not  capable  of  transacting  ordinary 
business.  H  he  had  seen  her  frequently  his  opinion  would 
have  been  entitled  to  great  weight,  but  it  is  quite  probable 
that  his  four  visits,  none  of  which  were  on  the  day  when 
the  deed  was  made,  were  at  times  when  Mrs.  Martin  was 
suffering  most  and  was  most  affected  by  disease.  There 
was  disinterested  testimony  that  at  different  times  during 
March,  and  about  the  time  the  deed  was  made,  she  was 
bright  mentally,  conversed  intelligently  and  was  able  to 
transact  ordinary  business. 

The  next  question  was  whether  the  deed  was  procured 
by  undue  influence  of  the  defendants,  and  there  was  noth- 
ing tending  to  prove  that  they  took  part  in  the  transaction 
except  that  Charles  Stines  called  on  James  A.  Morrison,  a 
police  magistrate,  and  told  him  that  Mrs.  Martin  wanted  the 
deed  made,  and  he  and  his  wife  were  present  when  the  deed 
was  signed  and  acknowledged.  The  officer,  after  preparing 
the  deed,  went  to  the  house  where  Mrs.  Martin  was  in  bed, 
and  Mrs.  Stines  got  a  platter  and  laid  it  on  the  bed  in  front 
of  her.  The  officer  laid  the  deed  on  the  platter,  telling  her 
there  was  the  deed  she  was  to  sign.  Mrs.  Stines  handed 
her  mother  a  pen,  and  she  put  the  pen  in  the  ink,  and,  after 
looking  the  deed  over  a  little  while,  signed  it.  Nothing 
was  said  at  the  time  and  the  officer  did  not  know  whether 
she  read  the  deed  or  not,  but  she  looked  at  it  and  appeared 
cheerful  and  willing  and  there  was  nothing  to  indicate  that 
she  was  under  any  compulsion.     The  officer  then  said  he 
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would  take  the  deed  over  to  his  office  and  finish  it  up  and 
Mr.  Stines  could  bring  it  back.  The  acknowledgment  was 
filled  out  and  the  deed  was  delivered  to  Mr.  Stines.  There 
was  no  evidence  tending  to  prove  the  existence  of  any  con- 
fidential or  fiduciary  relation,  or  that  the  relative  situations 
of  parent  and  child  had  been  changed  in  any  way  so  that 
the  daughter  became  the  dominant  personality  or  had  or  ex- 
ercised any  influence  over  her  mother.  There  was  evidence 
to  show  a  want  of  undue  influence. 

When  the  property  was  bought,  in  1904,  Mr.  and  Mrs. 
Martin  and  Mr.  and  Mrs.  Stines  looked  at  the  property, 
and  Mrs.  Martin  told  the  owner  that  the  place  was  larger 
than  she  cared  for,  but  as  it  was  to  be  Vada's  when  she 
died  she  would  buy  it,  because  it  was  the  only  place  Vada 
wanted  in  town,  and  if  Vada  would  stay  with  them  until 
they  died  she  was  to  have  the  place  and  she  would  deed  it 
to  her.  About  two  years  before  the  hearing  of  the  cause 
Mr.  Martin,  in  the  presence  of  his  wife,  said  the  under- 
standing was  when  they  bought  the  property  that  Mrs. 
Stines  was  to  have  it  at  their  death ;  that  Mrs.  Martin  had 
never  made  the  deed,  and  she  had  been  operated  on  and  her 
health  had  been  poor,  and  that  he  would  rather  she  would 
go  to  work  and  make  the  deed.  Mrs.  Martin  replied  that 
she  was  gaining  in  health  and  thought  there  was  plenty  of 
time  yet  for  the  deed  to  be  made.  About  two  or  three 
months  before  Mr.  Martin  died  there  was  another  conver- 
sation with  him  in  Mrs.  Martin's  presence,  in  which  he  said 
that  she  had  not  made  the  deed  yet,  and  that  he  began  to 
feel  pretty  bad  and  would  "kind  of  like"  for  her  to  do  it 
before  something  happened.  Mrs.  Martin  said  she  was  in 
fairly  good  health  and  there  was  ample  time  yet  for  that 
to  be  done;  that  the  property  was  bought,  intending  if 
Mrs.  Stines  stayed  with  them  until  they  died  it  was  to  be 
hers,  and  that  there  was  ample  time  to  make  the  deed  and 
she  was  going  to  do  it.  In  the  last  of  February  or  first  of  * 
March,  when  Mrs.  Martin  was  failing,  she  said  she  had  not 
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made  the  deed  yet  and  was  going  to  see  to  it  right  away. 
The  appellant  says  that  the  evidence  Of  statements  indicate- 
ing  intention  some  years  before  the  deed  was  made  was  not 
competent  because  too  remote,  and  objection  on  that  ground 
was  made  at  the  hearing.  The  fact  that  Mrs.  Martin  had 
entertained  the  same  intention  for  a  long  period  of  time 
tended  to  show  that  the  making  of  the  deed  was  not  the 
result  of  undue  influence  exercised  at  the  time  the  deed  was 
made,  and  it  was  proper  to  admit  the  evidence. 

There  was  no  valuable  consideration  for  the  deed,  but  it 
was  a  volimtary  conveyance  by  Mrs.  Martin  to  her  daughter. 

The  only  direct  evidence  as  to  delivery  has  already  been 
stated,  and  it  consisted  of  the  fact  that  the  officer  said  he 
would  send  the  deed  back  by  Mr.  Stines  when  completed, 
and  that  he  did  so. 

The  first  charge,  that  Mary  E.  Martin  was  mentally  in- 
capable of  executing  the  deed,  was  not  sustained  by  the 
evidence.  There  is  no  presumption  of  undue  influence  in 
the  case  of  a  conveyance  by  a  parent  to  a  child,  {Waters 
V.  Waters  J  222  111.  26;  Sears  v.  Vaughan,  230  id.  572;) 
and  no  fiduciary  relation  being  shown,  there  was  not  suffi- 
cient evidence  to  establish  the  second  charge.  The  convey- 
ance from  a  parent  to  a  child,  which  is  a  gift  or  voluntary 
settlement,  will  not  be  set  aside  because  no  money  consid- 
eration was  paid,  natural  love  and  aflfection  being  a  suffi- 
cient consideration.  (Danville  Seminary  v.  Mott,  136  111. 
289;  Young  v.  Young,  113  id.  430.)  This  disposes  of  the 
third  charge.  The  deed  was  found  in  the  possession  of  the 
grantee  after  the  death  of  the  grantor,  from  which  fact  a 
delivery  is  presumed  in  the  absence  of  evidence  to  the  con- 
trary. (Blake  V.  Ogden,  223  111.  204;  Harshbarger  v.  Car- 
roll, 163  id.  636.)  There  was  no  evidence  to  overcome  that 
presumption,  and  this  disposes  of  the  fourth  ground  of  at- 
tack upon  the  deed. 

The  decree  is  affirmed.  ^^^^^^  amrmed. 
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John  E.  Geohegan  et  al.  Appellants,  vs.  The  Union  Ele- 
vated Railroad  Company  et  al.  Appellees. 

Opinion  Hied  April  ip,  ipij. 

1.  RtAL  PROPERTY — tvhcn  instructions  as  to  damages  are  mis- 
leading. Where  the  trial  in  an  action  for  damages  to  land  docs 
not  take  place  for  nearly  thirteen  years  after  the  elevated  railroad 
complained  of  was  completed  and  put  in  operation,  and  the  jury 
is  instructed  to  make  its  estimate  of  benefits  and  damages  as  of 
the  date  the  railroad  was  completed  and  put  in  operation,  it  is  er- 
ror, after  admitting  evidence  of  the  enhancement  in  value  of  the 
property  down  to  the  time  of  the  trial,  to  give  instructions  author- 
izing the  jury  to  take  such  evidence  into  consideration  and  find  for 
the  defendants  in  case  it  should  find  that  the  plaintiffs'  property 
was  not  damaged  at  the  time  of  the  trial. 

2.  Same — when  instruction  limiting  purpose  of  evidence  of  in- 
crease in  value  should  be  given.  In  an  action  for  damages  to  real 
estate  from  the  construction  and  operation  of  an  elevated  railroad, 
which  was  completed  and  in  operation  nearly  thirteen  years  before 
the  trial  was  had,  it  is  error  to  refuse  an  instruction  offered  by  the 
defendants  limiting  the  consideration  of  evidence  of  subsequent  in- 
crease in  value  of  the  property  to  the  purpose  of  ascertaining  the 
effect  of  the  construction  of  the  railroad  upon  the  market  value  of 
the  property  at  the  time  the  railroad  was  completed  and  opened. 

3.  Same — extent  to  which  the  increase  or  decrease  in  value  of 
other  property  may  be  considered.  In  an  action  for  damages  to 
real  estate  from  the  construction  and  operation  of  an  elevated  rail- 
road, the  tendency  of  other  property  abutting  upon  the  railroad 
toward  increased  or  decreased  rental  or  sale  values,  or  the  value 
of  ground  leases,  can  be  considered  only  so  far  as  such  tendency 
arises  from  the  construction  and  operation  of  the  railroad,  and  not 
from  other  causes. 

4.  Same — jury  is  not  required  to  separate  its  finding  of  dam- 
ages into  items.  In  an  action  for  damages  to  real  estate  from  the 
construction  and  operation  of  a  railroad  the  jury  is  not  required 
to  separate  its  finding  into  items  and  assess  a  definite  amount  for 
each  item  of  injury,  and  it  is  error  to  instruct  it,  in  effect,  that 
it  must  find  for  the  defendants,  even  though  the  plaintiffs'  property 
was  damaged,  if  the  jurors  are  unable  to  agree  upon  the  damage 
arising  from  the  separate  elements  of  injury. 

5.  Same — in  action  for  damages  the  jury's  view  of  premises  is 
not  evidence.  In  an  ordinary  action  at  law  for  damages  to  real 
estate  the  purpose  of  having  the  jury  view  the  premises  is  to  en- 
able it  to  understand  the  physical  situation  of  the  property  and 
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apply  the  evidence,  but  the  facts  acquired  from  such  view  are  not 
evidence  to  be  considered  in  arriving  at  a  verdict,  although  the 
contrary  is  true  in  condemnation  cases. 

6.  Appeals  and  errors — when  cause  must  be  remanded  upon 
reversal.  Where  a  judgment  in  favor  of  the  defendants  in  an 
action  for  damages  to  real  estate  is  reversed  the  cause  must  be 
remanded,  as  the  defendants  are  entitled  to  a  jury  trial,  of  which 
the  Supreme  Court  cannot  deprive  them. 

7.  The  contention  that  the  trial  court  erred  in  its  view  of  the 
character  of  the  benefits  which  may  be  set  off  against  damages 
was  decided  adversely  to  appellants'  contention  in  Brand  v.  Union 
Elevated  Railroad  Co.  {ante,  p.  133.) 

App^At  from  the  Branch  "B"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county ;  the  Hon.  Theodore  Bren- 
TANO,  Judge,  presiding. 

Harry  S.  Mecartney,  for  appellants. 

James  J.  Barbour,  (Addison  L.  Gardner,  of  counsel,) 
for  appellees. 

Mr.  Chiei^  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  appellants,  on  January  25,  1901,  began  an  action 
on  the  case  in  the  superior  court  of  Cook  county  against 
the  appellees  for  damages  caused  by  the  construction  of  an 
elevated  railroad  in  the  street  in  front  of  the  appellants' 
real  estate.  A  demurrer  was  filed,  which  was  permitted  to 
remain  without  action  taken  for  nearly  five  years,  when  it 
was  withdrawn  and  pleas  were  filed  on  December  5,  1905. 
After  another  interval  of  about  five  years,  during  which 
the  cause  was  continued  or  passed  by  agreement  of  the 
parties,  it  was  brought  to  a  trial,  which  resulted  in  a  ver- 
dict and  a  judgment,  on  October  22,  1910,  for  the  defend- 
ants. The  Appellate  Court  affirmed  this  judgment,  and  the 
plaintiffs,  having  obtained  a  certificate  of  importance,  ap- 
pealed to  this  court. 

258  -  23 
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The  real  estate  in  question  fronts  thirty-eight  feet  on  the 
east  side  of  Fifth  avenue,  in  the  city  of  Chicago,  is  eighty 
feet  deep,  and  lies  immediately  south  of  an  eighteen-foot 
alley  between  Lake  and  Randolph  streets.  It  is  entirely 
covered  by  a  four-story  and  basement  brick  building  built 
in  1882.  The  first  floor  and  basement  were  used  for  stores, 
and  the  other  floors,  which  before  were  unfinished  lofts, 
were  in  1891  divided  into  thirty-two  hotel  rooms.  These 
uses  of  the  building  were  continued  until  the  sale  of  the 
premises  by  the  appellants,  in  1908.  The  construction  of 
the  elevated  railroad  in  Fifth  avenue,  begun  in  1895,  was 
completed  and  the  operation  of  trains  began  in  October, 
1898.  A  station  was  built  in  front  of  the  appellants'  lot, 
covering  almost  the  entire  street,  extending  to  the  top  of 
the  building  and  having  a  stairway  to  the  street  parallel 
with  the  sidewalk. 

Counsel  for  the  respective  parties  have  argued  at  length 
the  question  of  damages,  the  appellants'  counsel  insisting 
that  there  is  an  overwhelming  preponderance  of  the  evi- 
dence in  their  favor,  and  the  appellees'  counsel  that  the 
evidence  shows  conclusively  that  the  property  was  benefited 
and  not  damaged.  With  this  controversy  we  are  not  con- 
cerned. There  was  evidence  which  required  the  submission 
of  the  case  to  the  jury,  and  we  can  consider  only  errors 
of  law  arising  upon  the  trial.  Cotmsel  for  the  appellants 
contends  that  the  court,  in  giving  and  refusing  instructions, 
took  an  erroneous  view  of  the  character  of  the  benefits 
which  may  be  set  off  against  damages,  and  he  has  referred 
to  the  argument  presented  by  him  in  the  recent  case  of 
Brand  v.  Union  Elevated  Railroad  Co.  {ante,  p.  133,)  on 
that  question.  That  argument  has  been  considered.  The 
action  of  the  court  in  giving  and  refusing  instructions  in 
regard  to  benefits  and  damages  was  in  accordance  with  the 
views  expressed  in  the  opinion  in  the  Brand  case  and  was 
not  erroneous. 
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The  court  did,  however,  fall  into  error  in  other  re- 
spects. The  trial  occurred  substantially  thirteen  years  after 
the  completion  of  the  road  and  the  beginning  of  its  opera- 
tion. The  coiu-t  instructed  the  jury  that  their  estimate  of 
damages  and  benefits  must  be  made  as  of  the  date  when 
the  construction  of  the  railroad  was  completed  and  it  was 
put  in  actual  operation.  Evidence  was  introduced,  however, 
of  the  enhancement  of  value  of  the  property  down  to  the 
time  of  the  trial,  and  the  court  instructed  the  jury  that  if 
the  plaintiffs*  property,  as  a  whole,  "has  not  been  decreased 
in  its  market  value,  or  said  property,  as  a  whole,  has  been 
or  will  be  beneficially  affected  in  its  market  value  Hy  the 
construction,  maintenance  and  operation  of  the  said  elevated 
railroad,  then  you  should  find  the  defendants  not  guilty." 
Other  like  instructions  were  given  which  would  authorize 
the  jury  to  take  into  consideration  elements  of  enhance- 
ment of  value  down  to  the  time  of  the  trial  and  to  find 
a  verdict  for  the  defendants  in  case  they  should  find  the 
property  was  not  damaged  at  the  time  of  the  trial.  These 
instructions  were  inconsistent  with  the  rule  which  had  previ- 
ously been  given  to  the  jury  and  were  necessarily  mislead- 
ing.   They  directed  a  verdict  and  it  was  error  to  give  them. 

It  was  also  error  to  refuse  the  appellants'  requested  in- 
struction limiting  the  consideration  of  evidence  of  subse- 
quent increase  in  value  of  the  property  to  the  purpose  of 
ascertaining  the  effect  of  the  construction  of  the  railroad 
upon  the  market  value  of  the  property  at  the  time  the  rail- 
road was  completed  and  put  in  operation. 

The  court  gave  the  following  instruction  to  the  jury : 

"The  jury  are  instructed  that  in  deciding  what  has  been 
the  effect  of  the  construction,  maintenance  and  operation 
of  the  elevated  railroad  upon  the  market  value  of  the  plain- 
tiffs' premises,  you  may  take  into  consideration,  so  far  as 
shown  by  the  evidence,  the  fact  as  to  whether  the  fair 
rental  value  of  other  property  abutting  upon  said  elevated 
railroad,  so  far  as  shown  by  the  evidence,  has  been  since 
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the  construction  of  said  railroad  tending  to  increase  or  de- 
crease, and  also  the  fact  as  to  whether  the  sale  value  of 
other  property  abutting  on  said  railroad,  so  far  as  shown 
by  the  evidence,  has  since  that  time  been  tending  to  in- 
crease or  decrease,  and  also  the  fact  as  to  whether  the 
rentals  fixed  by  ground  leases  or  property  abutting  on  said 
railroad,  so  far  as  shown  by  the  evidence,  have  since  that 
time  been  tending  to  increase  or  decrease." 

This  instruction  was  erroneous  in  permitting  to  be  taken 
into  consideration  the  tendency,  for  the  thirteen  years  sub- 
sequent to  the  completion  of  the  railroad,  of  property  abut- 
ting upon  it  to  increased  or  decreased  rental  or  sale  values, 
or  to  increased  or  decreased  rentals  on  ground  leases,  with- 
out limitation.  Such  tendency  to  incre^ed  or  decreased 
sale  or  rental  values  was  proper  to  be  considered  as  a  basis 
for  a  verdict  only  so  far  as  it  arose  from  the  construction 
and  operation  of  the  elevated  railroad,  and  not  so  far  as  it 
may  have  arisen  from  other  causes. 

The  following  instruction  given  at  the  request  of  the 
defendants  was  erroneous : 

'^The  court  instructs  the  jury,  as  a  matter  of  law,  al- 
though you  may  believe,,  from  the  evidence,  that  the  fair 
cash  market  value  of  plaintiffs'  property  was  damaged  by 
the  operation  of  the  elevated  railroad  in  question  in  this 
case,  if  you  believe,  from  the  evidence,  that  part  of  such 
damage,  if  any,  was  caused  by  noise  in  the  street  by  rea- 
son of  such  elevated  railroad  being  there,  or  by  the  vibra- 
tion of  the  building  on  the  property,  or  by  the  interference 
of  view,  and  you  cannot  determine,  from  the  evidence,  how 
much  of  such  damage,  if  any,  was  due  to  these  things  above 
specified  so  as  to  name  it  in  amount  and  separate  it,  plain- 
tiffs cannot  recover  and  you  must  find  the  defendants  not 
guilty." 

The  jury  were  not  required  to  separate  their  finding  into 
items  and  assess  a  separate,  definite  amount  for  each  item 
of  injury.    The  total  effect  of  the  construction  and  opera- 
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tion  of  the  railroad  upon  the  market  value  of  the  property 
was  what  the  jury  ought  to  ascertain.  It  was  proper  to 
instruct  them  as  to  what  elements  should  or  should  not  be 
considered,  but  not  to  tell  them  that  they  must  find  for  the 
defendants,  even  though  the  plaintiffs'  property  was  dam- 
aged, if  they  could  not  agree  upon  the  damage  arising  from 
separate  elements  of  injury.  Under  this  instruction,  if  the 
property  had  been  damaged  many  thousands  of  dollars  with- 
out regard  to  noise,  vibration  or  interference  with  view, 
and  had  also  been  further  damaged  to  some  extent  by  the 
latter  causes,  still,  if  the  jury  could  not  name  the  amount 
of  such  further  damage,  separately,  the  verdict  must  be  for 
the  defendants. 

The  jury  were  instructed  that  the  view  of  the  premises, 
and  the  facts  acquired  from  such  view,  so  far  as  they  per- 
tained to  the  special  benefits  or  damages,  if  any,  sustained 
by  the  premises  from  the  elevated  railroad,  were  not  evi- 
dence to  be  considered  in  arriving  at  a  verdict.  In  con- 
demnation cases  the  statute  provides  for  a  view  upon  the 
request  of  either  party,  and  in  such  cases  it  has  been  held 
many  times  that  the  information  derived  from  such  view  is 
to  be  regarded  as  evidence  in  the  case.  But  this  is  an  ordi- 
nary common  law  action,  in  which  the  purpose  of  the  view 
is  only  to  enable  the  jury  to  understand  the  physical  situ- 
ation and  apply  the  evidence  to  it.  The  instruction  stated 
the  correct  rule.    Rich  v.  City  of  Chicago,  187  111.  396. 

» It  is  urged  that  the  case  is  brought  for  the  construction 
of  the  railroad  for  railroad  purposes, — not  for  the  con- 
struction, maintenance  and  operation,  but  for  the  construc- 
tion for  the  purpose  of  being  maintained  and  operated  for- 
ever in  a  certain  way;  that  a  number  of  the  instructions 
tell  the  jury  that  the  issue  is  whether  the  premises  have 
been  damaged  by  the  "maintenance  and  operation"  or  the 
"operation"  alone  of  the  railroad,  and  only  three  or  four 
have  the  word  "construction"  in  them,  and  that  the  in- 
structions were  therefore  erroneous.     The  instructions,  in 
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view  of  the  evidence  introduced,  could  not  have  been  mis- 
leading. The  construction,  maintenance  and  operation  of 
the  road  and  the  effect  upon  the  value  of  the  property  were 
all  proved  and  under  the  declaration  were  properly  proved. 
The  jury  could  not  have  misunderstood  the  issue,  and  the 
omission  of  the  word  ''construction*'  from  some  of  the  in- 
structions was  an  inaccuracy  which  did  not  materially  af- 
fect the  instructions  as  a  whole. 

We  are  asked  to  reverse  the  judgment  for  the  defend- 
ants and  render  a  judgment  in  favor  of  the  plaintiffs,  but 
the  appellees  are  entitled  to  a  trial  by  jury,  of  which  we  can 
not  deprive  them.  City  of  Spriftg  Valley  v.  Spring  Valley 
Coal  Co.  173  111.  497. 

The  judgments  of  the  Appellate  Court  and  the  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  superior 

Reversed  and  remanded. 


Lewis  H.  WyklE,  Appellant,  vs.  J.  B.  Barthow>mew, 

Appellee. 

Opinion  Hied  April  ip,  191$. 

1.  Deeds — when  neither  laches  nor  the  Statute  of  Limitations 
applies  to  a  suit  to  reform  a  deed.  Neither  laches  nor  the  Statute 
of  Limitations  is  applicable  to  a  suit  to  reform  the  description  in  a 
deed  where  the  complainant  has  at  all  times  been  in  undisturbed 
possession. 

2.  Same — Statute  of  Frauds  does  not  apply  to  suit  to  correct  a 
deed  on  ground  of  mistake.  The  Statute  of  Frauds  has  no  applica- 
tion to  a  suit  to  correct  the  description  of  a  deed  on  the  ground  of 
mistake,  to  make  the  deed  conform  to  the  intention  of  the  parties. 

Appeai.  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  LesuE  D.  Puterbaugh,  Judge,  presiding. 

Robert  H.  Lovett,  and  Sheen  &  Gai^braith,  for  ap- 
pellant. 
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Richard  H.  Radley,  for  appellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  appellant  filed  a  bill  to  correct  the  description  in 
a  deed,  which  the  court,  on  a  hearing,  dismissed,  and  he 
appealed. 

The  Rock  Island  and  Peoria  railroad  crosses  lot  2  of  a 
subdivision  of  the  south-west  quarter  of  section  22,  town  9, 
north,  range  8,  east  of  the  fourth  principal  meridian,  from 
south-east  to  north-west.  This  lot  abuts  on  Prospect  ave- 
nue, which  lies  east  of  it.  Prior  to  1897  the  Peoria  Rub- 
ber and  Manufacturing  Company  owned  that  part  of  lot  2 
north  of  the  railroad,  containing  six  and  a  quarter  acres, 
while  that  part  south  of  the  railroad  was  owned  by  Charles 
Duryea.  There  was  a  mortgage  on  the  whole  lot,  except 
the  north  five  acres,  which  the  appellant,  who  was  the  mort- 
gagee, had  brought  suit  to  foreclose.  There  were  other 
liens  on  the  premises,  and  after  the  foreclosure  proceedings 
had  been  pending  for  some  time  the  litigation  was  settled. 
The  mortgage  covered  one  and  a  quarter  acres  of  that  part 
of  the  lot  owned  by  the  Peoria  Rubber  and  Manufacturing 
Company,  and  in  carrying  out  the  settlement  that  company 
conveyed  to  the  appellant  a  part  of  that  part  of  the  lot  north 
of  the  railroad.  It  is  in  that  conveyance  that  the  mistake 
is  said  to  have  been  made  which  the  bill  was  filed  to  correct. 
In  1901  the  Peoria  Rubber  and  Manufacturing  Company 
conveyed  all  its  interest  in  that  part  of  lot  2  lying  north  of 
the  railroad,  and  its  title,  before  this  suit  was  brought,  be- 
came vested  in  the  appellee,  John  B.  Bartholomew. 

The  bill  charges  that  in  the  settlement  of  the  foreclosure 
suit  it  was  agreed  that  all  the  mortgaged  premises, — ^that  is, 
all  of  lot  2  except  the  north  five  acres, — should  be  conveyed 
to  the  appellant.  This  conveyance  would  include  the  one 
and  a  quarter  acres  of  the  premises  of  the  Peoria  Rubber 
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and  Manufacturing  Company  north  of  the  railroad.  The 
bill  alleges  that  this  company  had  constructed  a  reservoir 
for  the  storage  of  water  for  its  use  and  for  protection  from 
fire,  which  extended  upon  the  one  and  a  quarter  acres  agreed 
to  be  conveyed  to  the  appellant,  and  therefore  it  was  agreed 
between  the  Peoria  Rubber  and  Manufacturing  Company 
and  the  appellant  that  the  one  and  a  quarter  acres  should 
be  taken  out  of  the  south-east  comer  of  the  tract  in  such  a 
way  as  to  leave  the  reservoir  to  the  company,  with  conven- 
ient access  and  passage  all  around  it  and  between  it  and  the 
one  and  a  quarter  acres  to  be  conveyed  to  the  appellant,  but 
by  mistake  the  description  of  the  premises  included  only 
three-quarters  of  an  acre;  that  it  was  agreed  that  the  ap- 
pellant might  have  the  land  surveyed  at  any  time,  and  the 
company  would  make  him  a  deed  by  the  correct  description 
by  metes  and  bounds;  that  the  deed  was  made  and  deliv- 
ered to  the  appellant  about  April  13,  1898,  and  was  on  that 
day  filed  for  record ;  that  in  May,  1900,  the  appellant  had 
the  one  and  a  quarter  acre  tract  surveyed  and  then  immedi- 
ately fenced  and  took  possession  of  it,  and  has  since  kept 
the  actual,  open  and  exclusive  possession  and  now  has  such 
possession. 

The  tract  was  conveyed  to  the  appellant  by  the  follow- 
ing description :  A  part  of  the  south-west  quarter  of  sec- 
tion 22,  township  9,  north,  range  8,  east  of  the  fourth  prin- 
cipal meridian,  described  as  follows :  Beginning  at  a  point 
on  the  north  line  of  the  Rock  Island  and  Peoria  railway 
right  of  way  in  the  center  of  Prospect  avenue;  thence  in  a 
north-westerly  direction,  on  the  north  line  of  said  right  of 
way,  62 J/^  feet;  thence  north  270  feet  to  a  point  for  begin- 
ning ;  thence  at  right  angles  west  66 J4  feet ;  thence  south 
to  the  north  line  of  said  railway  right  of  way;  thence  on 
the  northerly  line  of  said  right  of  way,  in  a  south-easterly 
direction,  to  a  point  on  said  line  in  the  center  of  Prospect 
avenue;  thence  north  on  the  center  line  of  Prospect  ave- 
nue to  a  point  due  east  of  the  beginning  point;  thence  west 
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to  the  place  of  beginning.  Said  tract  being  one  and  a  quar- 
ter acres,  situated  in  the  county  of  Peoria  and  State  of 
Illinois. 

The  bill  avers  that  the  tract  intended  to  be  conveyed  is 
correctly  described  as  follows :  A  part  of  lot  2  of  a  subdi- 
vision of  the  south-west  quarter  of  section  22,  township  9, 
north,  range  8,  east  of  the  fourth  principal  meridian,  in 
Peoria  county,  Illinois,  beginning  at  a  point  on  the  north 
line  of  the  Rock  Island  and  Peoria  railroad  right  of  way 
in  the  center  of  Prospect  avenue;  thence  in  a  north-west- 
erly direction,  on  the  north  line  of  said  right  of  way,  177 
feet ;  thence  due  north  300.04  feet ;  thence  due  east  to  the 
center  of  Prospect  avenue;  thence  south  in  the  center  of 
Prospect  avenue  to  the  place  of  beginning.  Containing  one 
and  a  quarter  acres  of  land. 

The  Peoria  Rubber  and  Manufacturing  Company  has 
gone  out  of  business,  and  it  defaulted.  Its  grantee,  John 
B.  Bartholomew,  answered,  not  admitting  any  of  the  alle- 
gations of  the  bill  but  denying  substantially  all  of  them; 
claiming  to  be  the  owner  of  all  the  premises  except  those 
described  in  the  deed;  averring  that  if  any  agreement  to 
convey  was  made  it  was  not  in  writing,  and  claiming  the 
benefit  of  the  five  years  Statute  of  Limitations  and  of  the 
Statute  of  Frauds. 

It  is  clearly  proved  that  an  agreement  was  made  for 
the  settlement  of  the  foreclosure  suit  and  that  the  deed 
to  the  appellant  was  made  in  piu^suance  of  such  agreement. 
There  can  be  no  doubt  that  a  mistake  was  made  in  the  deed, 
for  while  a  tract  containing  only  three-quarters  of  an  acre 
is  described,  the  deed  states  "said  tract  being  one  and  a 
quarter  acres."  The  master  found  that  there  was  no  mis- 
take in  the  description  of  the  tract  of  land  conveyed,  but 
only  in  this  recital  that  the  tract  contained  one  and  a  quar- 
ter acres. 

The  appellant  and  W.  T.  Whiting,  an  attorney  who  rep- 
resented other  lienholders  in  the  foreclosure  suit,  testified 
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to  the  agreement  for  the  settlement  of  the  suit  by  which 
the  appellant  was  to  receive  the  deed  for  the  one  and  a 
quarter  acres  from  the  Peoria  Rubber  and  Manufacturing 
Company.  There  were  present  at  the  meeting  when  the  set- 
tlement was  agreed  upon,  according  to  the  testimony  of 
the.  appellant  and  Whiting,  (besides  themselves,)  Charles 
Green,  attorney  for  the  appellant,  W.  T.  Abbott,  attorney 
for  the  Peoria  Rubber  and  Manufacturing  Company,  and 
A.  G.  Sieberling,  its  treasurer.  Green  is  dead,  Abbott  did 
not  testify,  and  Sieberling  testified  that  he  was  not  present 
and  had  nothing  to  do  with  the  negotiation.  Some  per- 
son representing  the  company  was  present,  for  immediately 
afterward  the  settlement  was  carried  out,  the  deed  to  the 
appellant  was  executed  by  the  vice-president  of  the  com- 
pany and  attested  by  its  secretary,  the  acknowledgment  of 
the  latter  being  taken  by  Mr.  Abbott,  the  company's  attor- 
ney. It  is  probable  that  the  appellant  and  Whiting  were 
mistaken  as  to  the  name  of  the  person  with  whom  they 
negotiated,  for  there  is  no  doubt  that  the  negotiation  took 
place  between  the  parties,  their  attorneys  and  an  authorized 
representative  of  the  Peoria  Rubber  and  Manufacturing 
Company, — ^probably  the  president  and  general  manager, 
Monroe  Sieberling,  (the  father  of  A.  G.  Sieberling,)  who 
is  also  dead.  It  is  equally  clear  that  the  deed  to  the  appel- 
lant was  to  be  for  an  acre  and  a  quarter  of  land.  Indeed, 
it  would  be  a  very  curious  thing  that  that  amount  should 
be  inserted  in  the  deed  if  it  were  not  so.  The  two  witnesses 
testify  to  it  and  are  not  contradicted.  The  reservoir  was 
valuable  to  the  company  but  not  to  the  appellant,  while  the 
tract  having  a  greater  frontage  on  Prospect  avenue  was 
more  valuable  to  the  appellant.  The  testimony  of  the  wit- 
nesses differs  somewhat  as  to  details,  but  it  leaves  no  rea- 
sonable doubt  that  the  appellant  was  to  have  an  acre  and  a 
quarter  wholly  east  of  the  reservoir  and  in  the  south-east 
comer  of  the  company's  property. 
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It  is  objected  that  there  was  ho  definite  description  of 
the.  acre  and  a  quarter.  The  six  and  a  quarter  acre  tract 
was  not  symmetrical.  The  railroad,  as  has  been  stated,  runs 
from  south  of  east  to  north  of  west,  making  the  south-east 
corner  of  the  tract  an  acute  angle  and  the  south  boundary 
neither  parallel  nor  perpendicular  to  any  other  side.  There 
was  no  written  description  of  the  tract  to  be  conveyed  to 
the  appellant.  Some  of  the  parties  went  out  from  the  office 
of  the  master  in  chancery  to  the  premises  and  the  nego- 
tiation was  concluded  on  the  ground  there,  after  stepping 
off  the  distances  in  connection  with  the  reservoir.  These 
things  are  established  with  sufficient  definiteness :  that  the 
appellant  was  to  have  an  acre  and  a  quarter  in  the  south- 
east corner  of  the  tract  of  the  company ;  that  this  would 
make  ten  lots  facing  Prospect  avenue  the  size  of  the  lots 
in  Sieberling's  addition  to  Peoria  Heights;  that  more  than 
nine-tenths  of  the  lots  in  that  addition  are  30  by  125  feet, 
that  being  the  regular  size,  which  is  only  departed  from  in 
a  few  lots  where  the  exigencies  of  the  survey  make  it  nec- 
essary; that  Prospect  avenue  is  66  feet  wide;  that  the  sec- 
ond of  the  descriptions  above  recited  includes  no  more  than 
an  acre  and  a  quarter;  that  deducting  half  the  street  gives 
a  depth  of  127  feet;  that  the  frontage  on  Prospect  avenue 
is  300  feet  in  addition  to  the  triangular  lot  at  the  south  end 
of  the  tract ;  and  that  the  appellant  had  the  land  surveyed, 
fenced,  and  took  possession  of  it  before  any  other  rights 
were  acquired  and  has  ever  since  possessed  it,  and  his  pos- 
session was  never  questioned. 

While  a  precise  description  by  metes  and  bounds  could 
not  be  given  at  the  time,  the  tract  intended  to  be  conveyed 
was  definitely  in  the  minds  of  the  parties.  It  was  intended 
that  the  appellant  should  have  an  acre  and  a  quarter,  which 
should  be  in  the  south-east  corner  of  the  tract,  in  such  shape 
as  to  give  him  ten  full  lots  fronting  on  Prospect  avenue. 
This  would  make  a  frontage  of  300  feet  on  Prospect  ave- 
nue, and  in  order  to  make  the  lots  full,  this  frontage  must 
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be  exclusive  of  the  triangular  portion  left  in  the  south-east 
comer.  This  triangle  was  included,  because  otherwise  the 
tract  would  not  reach  the  comer.  Including  it  and  the  300 
feet  frontage  of  the  full  lots  on  Prospect  avenue  the  depth 
of  125  feet,  which  was  the  depth  of  the  lots  added  to  the 
half  of  the  street,  33  feet,  did  not  make  quite  the  one  and  a 
quarter  acres  the  appellant  was  to  have.  To  get  that  quan- 
tity of  land  some  dimension  had  to  be  increased.  He  could 
not  go  north,  east  or  south  but  could  go  two  feet  further 
west,  and  thus  have  the  quantity  of  land  to  which  he  was 
enitled  and  comply  with  all  the  other  terms  of  the  agree- 
ment. Sieberling  said  to  the  appellant  that  he  could  have 
the  land  surveyed  any  time  and  the  company  would  make 
him  a  deed  for  it.  Whiting  was  anxious  to  have  the  money 
paid  and  the  settlement  concluded,  and  Sieberling  said  he 
would  get  the  deed  and  give  it  to  the  appellant,  and  the 
deed  was  made  and  delivered  before  any  survey  was  made. 

Neither  the  Statute  of  Limitations  nor  laches  is  appli- 
cable to  a  suit  to  reform  a  deed  where  the  complainant 
has  been  all  the  time  in  undisturbed  possession.  (Mills  v. 
Lockwood,  42  111.  Ill;  Schroeder  v.  Sfttith,  249  id.  574.) 
Nor  has  the  Statute  of  Frauds  any  application  to  a  suit  to 
correct  a  deed  on  the  ground  of  mistake,  to  make  it  con- 
form to  the  intention  of  the  parties.  Hunter  v.  Bilyeu,  30 
111.  228. 

The  agreement  is  clearly  shown  and  the  property  in- 
tended identified.  The  decree  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  granting  the 
relief  prayed  for. 

Rez^ersed  and  remanded,  with  directions. 
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The  City  of  Park  Ridge,  Appellant,  vs.  James  A. 
Murphy,  Appellee. 

Opinion  filed  April  i^,  ipi^, 

1.  Judgments  and  decrees— w/ia/  is  a  final  judgment,  A  final 
judgment,  within  the  meaning  of  the  statute,  is  one  which  finally 
disposes  of  the  rights  of  the  parties,  either  upon  the  entire  contro- 
versy or  upon  some  definite  and  separate  branch  thereof. 

2.  Same — order  setting  aside  a  default  Judgment  on  motion,  to 
permit  a  defense,  is  not  a  final  order.  An  order  denying  the  de- 
fendant's motion  to  vacate  a  default  judgment  to  enable  him  to 
present  his  defense  is  a  final,  appealable  order,  but  an  order  allow- 
ing such  motion  is  merely  interlocutory  and  no  appeal  will  lie 
therefrom. 

3.  Same — correct  practice  where  a  motion  to  set  aside  default 
judgment  is  allowed.  If  the  plaintiff  desires  to  question  the  action 
of  the  court  in  allowing  a  motion  by  the  defendant  to  vacate  a  de- 
fault judgment  to  enable  him  to  present  his  defense,  he  should 
preserve  exceptions  to  such  action  and  assign  error  thereon  as  a 
part  of  the  record  after  the  controversy  has  been  determined. 

Appeai.  from  the  County  Court  of  Cook  county;  the 
Hon.  John  E.  Owens,  Judge,  presiding. 

John  S.  Dornbi^aser,  (George  Burry,  City  Attor- 
ney, Dunne,  McKeever  &  Dunne,  and  Francis  H.  Mc- 
Keever,  of  counsel,)  for  appellant. 

George  A.  Mason,  (Wii^uam  T.  Hapeman,  of  coun- 
sel,) for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  city  of  Park  Ridge  instituted  a  proceeding  in  the 
county  court  of  Cook  county  for  a  special  assessment  to 
pay  for  a  local  improvement  costing  $64,050.50.  James 
A.  Murphy  was  the  owner  of  certain  real  estate  which  was 
assessed  $6327.50  for  said  improvement.  The  proceedings 
on  their  face,  up  to  and  including  the  final  confirmation  of 
the  assessment,  appear  to  be  regular.     Judgment  of  con- 
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firmation  by  default  was  entered  against  the  lands  of  ap- 
pellee, Murphy,  May  i8,  191 1.  On  May  5,  1912,  appellee 
gave  notice  that  he  would  file  a  motion  to  set  aside  the 
default  and  vacate  the  judgment  entered  against  his  lands 
on  May  18,  191 1,  and  for  leave  to  file  objections  to  said 
assessment.  After  overruling  a  demurrer  of  the  city  and 
striking  certain  pleas  filed  by  the  city  to  said  motion,  the 
court  proceeded  to  hear  the  motion  to  set  aside  the  default 
against  appellee  on  affidavits  and  evidence,  and  made  an 
order  setting  aside  the  default  and  vacating  the  judgment 
of  confirmation  as  to  appellee's  lands  and  gave  leave  to  file 
objections  instanter,  which  was  done.  This  appeal  is  prose- 
cuted by  the  city  from  the  order  setting  aside  the  default 
and  vacating  the  judgment  of  confirmation. 

A  bill  of  exceptions  was  taken  upon  the  hearing  of  the 
motion,  from  which  it  appears  that  the  principal  reason  for 
setting  aside  the  default  and  vacating  the  judgment  was  a 
want  of  proper  service  of  notice  upon  appellee  or  his  agents, 
and  the  making  of  a  false  affidavit  as  to  the  examination 
of  the  records  to  ascertain  the  name  and  residence  of  the 
person  who  paid  the  taxes  upon  appellee's  property  the 
previous  year.  Having  reached  the  conclusion  that  the  or- 
der setting  aside  the  default  and  permitting  appellee  to  file 
objections  is  not  a  final  and  appealable  order  it  will  not  be 
necessary  to  consider  any  other  question. 

Where  a  defendant  makes  a  motion  to  set  aside  a  de- 
fault and  vacate  a  judgment  in  order  to  allow  a  defense, 
a^nd  such  motion  is  denied,  the  denial  of  the  motion  is  a 
final  judgment,  which  may  be  reviewed  by  appeal  or  writ 
of  error,  (Lake  v.  Cook,  15  111.  353;  Boyles  v.  Chytraus, 
175  id.  370;)  but  when  the  motion  is  allowed  and  the  judg- 
ment is  set  aside  merely  for  the  purpose  of  allowing  the 
party  to  interpose  a  defense  the  order  is  interlocutory  and 
an  appeal  will  not  lie  therefrom.  {Walker  v.  Oliver,  63 
111.  199.)  In  such  case  the  court  does  not  finally  determine 
the  rights  of  the  parties.    Where  a  default  is  set  aside  and 
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a  money  judgment  is  vacated,  the  usual  and  proper  practice 
is  to  allow  the  judgment  recovered  to  stand  as  a  security 
for  the  payment  of  any  amount  that  may  ultimately  be  re- 
covered upon  a  re-trial  of  the  case,  and  any  liens  that  have 
been  acquired  under  the  judgment  are  retained  until  the 
final  determination  of  the  merits  of  the  controversy.  Upon 
a  re-trial  of  the  case  the  court  may  re-enter  the  same  judg- 
ment or  modify  it  or  render  an  entirely  different  judgment, 
but  until  such  final  judgment  is  rendered  there  is  no  final 
disposition  of  the  case  within  the  meaning  of  the  statute 
which  allows  appeals  and  writs  of  error  to  review  final  judg- 
ments. If  the  opposite  party  desires  to  question  the  action 
of  the  court  in  setting  aside  the  default  and  vacating  the 
judgment,  it  is  his  duty  to  preserve  exceptions  thereto  and 
assign  error  thereon  as  a  part  of  the  record  after  the  con- 
troversy has  been  finally  determined.  {People  v.  Wells, 
255  111.  450.)  A  final  judgment,  within  the  meaning  of 
the  statute,  is  one  that  finally  disposes  of  the  rights  of  the 
parties,  either  upon  the  entire  controversy  or  upon  some 
definite  and  separate  branch  thereof.  (Mutual  Reserve 
Fund  Life  Ass'n  v.  Smith,  169  111.  264.)  Cases  like  Owens 
V.  Ranstead,  22  111.  161,  Kochman  v.  O'Neill,  202  id.  no, 
and  Hilt  v.  Heimberger,  235  id.  235,  all  of  which  were 
original  bills  in  equity  for  relief  agfainst  judgments  at  law, 
are  not  controlling  under  the  facts  in  the  case  at  bar. 
In  those  and  other  like  cases  this  court  has  regarded  a 
decree  either  setting  aside  the  judgment  complained  of  or 
refusing  so  to  do,  as  a  final  decree,  which  might  be  re- 
viewed by  an  appeal  or  writ  of  error.  The  motion  in  the 
case  at  bar  to  set  aside  the  default  and  vacate  the  judgment 
of  confirmation  was  not  an  independent  original  action  but 
was  simply  a  step  taken  in  the  original  proceeding,  which 
is  authorized  by  section  89  of  the  Practice  act  of  1907. 

There  being  no  final  judgment  here,  the  appeal  will  be 
dismissed.  ^pp^^  dismissed. 
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The  City  of  Kankakee,  Appellee,  vs.  The  Ii^unois  Cen- 
TRAi,  Railroad  Company,  Appellant. 

Opinion  Hied  April  ip,  ipi^. 

1.  Special  taxation — power  of  the  court  to  amend  roll  upon 
the  hearing.  Under  section  52  of  the  Local  Improvement  act  the 
court,  on  the  hearing  of  the  application  to  confirm  a  special  tax 
for  the  construction  of  a  local  improvement  by  special  taxation  up- 
on abutting  property  in  proportion  to  frontage,  may  strike  from 
the  roll  property  not  abutting  upon  the  proposed  improvement. 

2.  Samk — court  cannot  add  property  to  roll  without  new  notice. 
A  proceeding  to  construct  a  local  improvement  by  special  taxation 
of  abutting  property  is  a  proceeding  in  rem  and  not  in  personam, 
and  the  court  is  without  jurisdiction  to  add  to  the  roll  property 
not  originally  included  therein  without  the  giving  of  a  new  notice 
such  as  is  required  in  the  first  instance,  even  though  the  owner  is  in 
court  objecting  as  to  other  property  originally  included  in  the  roll. 

3.  Same — when  location  of  land  is  prima  facie  evidence  that  it 
is  not  benefited.  Where  a  tract  of  land  comprising  the  bed  of  a 
river  is  arbitrarily  added  to  a  special  tax  roll  on  the  hearing  with- 
out any  new  notice,  the  roll  itself  affords  no  evidence  that  such 
tract  will  be  benefited  by  paving  a  street  forming  the  bank  of  the 
river,  and,  in  the  absence  of  any  evidence  that  it  is  benefited,  the 
location  of  the  land  is  itself  prima  facie  evidence  that  it  will  not 
be  benefited. 

4.  Same — city  has  power  to  provide  that  entire  cost  of  pave- 
ment shall  be  specially  taxed  against  contiguous  property.  In  pro- 
viding for  the  construction  of  a  pavement  by  special  taxation  it  is 
for  the  city  to  determine  whether  the  improvement  shall  be  paid 
for  wholly  by  special  taxation  or  in  part  only,  and  if  in  part  only, 
what  proportion  shall  be  paid  for  by  special  taxation  and  what 
part  shall  be  paid  for  by  general  taxation. 

5.  Same — land  abutting  upon  an  improvement  may  be  specially 
taxed  for  its  share  of  cost  of  street  intersections.  Where  an  im- 
provement is  to  be  constructed  by  special  taxation  upon  contigu- 
ous property  all  the  land  contiguous  to  the  improvement  may  be 
taxed  for  its  share  of  the  cost  of  the  whole  improvement,  includ- 
ing street  intersections. 

6.  Same — when  it  is  proper  to  assess  whole  of  railroad  right 
of  way  as  contiguous  to  improvement.  Where  a  railroad  right  of 
way  lies  between  two  parallel  streets,  which  form,  respectively,  the 
east  and  west  boundaries  of  the  right  of  way,  such  right  of  way 
is  contiguous  to  both  streets,  and  when  it  is  sought  to  pave  one 
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street  by  special  taxation  upon  contiguous  property  it  is  proper  to 
tax  the  entire  right  of  way  as  being  contiguous  to  such  street. 

7.  Same — when  record  of  special  assessment  proceeding  is  ad- 
missible in  a  special  tax  proceeding.  In  a  proceeding  to  confirm  a 
special  tax  for  the  paving  of  a  street  forming  the  eastern  boundary 
of  a  railroad  right  of  way,  the  record  of  a  special  assessment  pro- 
ceeding for  paving  the  street  forming  the  western  boundary  of  the 
right  of  way  is  admissible  as  bearing  upon  the  question  of  the  ex- 
tent the  right  of  way  is  benefited  by  the  improvement  to  be  paid 
for  by  special  taxation;  but  the  record  of  the  assessment  proceed- 
ing does  not,  of  itself,  show  a  scheme  for  carrying  on  two  pro- 
ceedings for  the  purpose  of  assessing  the  right  of  way  twice  for  a 
single  improvement. 

8.  Same — witness  should  not  be  asked  whether  special  tax  ex- 
ceeds the  benefit.  In  a  proceeding  to  confirm  a  special  tax  it  is 
proper  to  call  upon  witnesses  to  give  an  opinion  as  to  the  amount 
which  the  property  will  be  benefited  by  the  proposed  improvement, 
but  it  is  improper  to  ask  them  to  determine  the  ultimate  fact  in  the 
case  by  asking  the  direct  question  whether  the  amount  set  down 
in  the  special  tax  roll  against  certain  property  exceeds  the  bene- 
fits thereto. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Dksei.m,  Judge,  presiding. 

W.  R.  Hunter,  for  appellant. 

Walter  C.  Schneider,  City  Attorney,  Wayne  H. 
Dyer,  and  John  H.  Beckers,  for  appellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  city  council  of  the  city  of  Kankakee  passed  an  ordi- 
nance for  the  paving  of  a  part  of  East  avenue  from  the 
north  line  of  Hickory  street  to  the  north  line  of  River  street 
and  of  a  part  of  River  street  from  the  east  line  of  East  ave- 
nue to  the  west  line  of  Washington  avenue,  and  directed 
that  the  whole  cost  of  the  improvement  should  be  paid 
by  special  taxation  to  be  levied  upon  the  property  contigu- 
ous to  and  abutting  thereon,  in  the  proportion  of  the  front- 
age of  each  lot,  block,  tract  or  parcel  of  land  and  property. 

268  -  24 
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A  petition  for  the  levy  of  the  special  tax  in  accordance  with 
the  ordinance  was  filed  in  the  county  court,  and  an  assess- 
ment roll  was  returned  amounting  to  $15,000  on  the  total 
frontage  of  2762  feet,  $6799.61  being  assessed  against  the 
right  of  way  of  the  Illinois  Central  Railroad  Company  on 
a  frontage  of  1252  feet.  The  railroad  company  objected 
to  the  confirmation  of  the  assessment  roll  but  its  objections 
were  overruled,  and  this  appeal  is  from  the  judgment  of 
confirmation. 

The  right  of  way  of  the  Illinois  Central  railroad,  200 
feet  wide,  extends  through  the  city  of  Kankakee  north  and 
south,  crossing  the  Kankakee  river,  and  River  street,  which 
runs  east  and  west  on  the  north  bank  of  the  river.  From 
River  street  East  avenue  runs  nortli,  adjoining  the  railroad 
on  the  east,  and  West  avenue  runs  north,  adjoining  the  rail- 
road on  the  west.  Hickory  street  is  the  first  east  and  west 
street  north  of  River  street  which  crosses  the  railroad,  and 
the  distance  from  the  south  side  of  Hickory  street  to  the 
north  side  of  River  street  is  852  feet.  This,  with  200  feet, 
(the  width  of  the  right  of  way  crossed  by  River  street,) 
makes  1052  feet  frontage  on  the  improvement.  River 
street  is  70  feet  wide,  the  south  10  feet  of  its  width  being 
under  the  water  in  the  river.  Court  street  is  three  blocks 
north  of  Hickory  street,  and  the  assessment  roll  as  it  was 
returned  described  the  right  of  way  of  the  appellant  which 
was  assessed,  as  extending  from  the  south  line  of  Court 
street  to  the  north  line  of  River  street.  On  the  hearing  of 
legal  objections  the  description  was  amended  so  as  to  read 
from  the  north  line  of  Hickory  street  to  the  north  line  of 
River  street.  After  the  overruling  of  all  legal  objections 
and  the  hearing  of  all  the  evidence  on  the  question  of  bene- 
fits, the  court  ordered  the  commissioner  to  amend  the  roll 
so  as  to  describe  the  right  of  way  of  the  appellant  which 
was  assessed,  as  extending  from  the  north  line  of  Hickory 
street  to  a  point  200  feet  south  of  the  north  line  of  River 
street. 
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Section  52  of  the  Local  Improvement  act  authorizes  the 
court  before  which  any  such  proceeding  may  be  pending, 
to  modify,  alter,  change,  annul  or  confirm  any  assessment, 
and  make  all  orders  necessary  to  make  a  true  and  just  as- 
sessment of  the  cost  of  the  improvement  according  to  the 
principles  of  the  act,  and  from  time  to  time  continue  the 
application  for  that  purpose  as  to  the  whole  or  any  part  of 
the  premises.  Under  this  section  the  court  had  the  right  to 
exclude  from  the  assessment  roll  all  of  the  land  lying  north 
of  the  north  line  of  Hickory  street.  The  additional  tract, 
200  feet  square,  included  by  the  second  amendment  had  not 
been  assessed  and  no  notice  had  been  given  with  reference 
to  it.  If  the  court  had  power  to  bring  into  the  assessment 
property  not  included  in  the  roll,  it  could  only  be  upon 
notice  and  the  same  opportunity  to  be  heard  as  is  given 
in  case  of  an  original  assessment.  .  The  proceeding  is  not 
in  personam  but  in  rem.  Notice  is  required  to  be  given, 
not  to  the  owner  of  the  property,  but  to  the  person  who 
paid  the  general  taxes  for  the  preceding  year,  and  such 
notice  gives  the  court  jurisdiction  to  proceed  against  the 
property.  The  fact  that  the  railroad  company  was  in  court, 
in  pursuance  of  notice  given  for  that  purpose,  opposing  the 
assessment  of  one  tract,  gave  no  jurisdiction  to  assess  an- 
other tract  as  to  which  no  notice  of  assessment  had  been 
given.  If  the  additional  tract  had  belonged  to  one  not  ap- 
pearing in  court,  no  one  would  contend  that  it  could  be  as- 
sessed without  a  notice  of  the  same  nature  as  the  original 
notice,  given  in  the  same  manner.  Section  50,  which  pro- 
vides for  the  distribution  of  a  deficiency  caused  by  the  re- 
duction of  an  assessment,  provides  that  in  case  any  portion 
of  such  deficiency  be  charged  against  property  not  repre- 
sented in  court,  a  new  notice  of  the  same  nature  as  the 
original  notice  shall  be  given  in  the  same  manner  as  the 
original  notice,  to  show  cause  why  the  assessment  as  in- 
creased should  not  be  confirmed,  and  the  owners  of  or  par- 
ties interested  shall  have  the  right  to  object  in  the  same 
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form  and  with  the  same  effect  as  in  case  of  the  original 
assessment.  The  appellant  was  in  court,  by  its  attorneys, 
representing  only  the  tract  as  to  which  notice  of  assessment 
had  been  given.  The  other  tract  was  not  before  the  court, 
and,  of  course,  was  not  represented.  After  the  order  to 
change  the  roll  was  made  the  court  inquired  if  the  appellant 
cared  to  introduce  any  further  evidence,  and  the  appellant's 
counsel  answered  "No."  The  appellant  could  not  at  that 
time  be  called  upon  to  answer  as  to  the  added  tract  for  the 
court  had  not  acquired  jurisdiction  of  it,  and  it  did  not 
consent  to  any  action  of  the  court  by  declining  to  proceed. 
In  addition  to  the  lack  of  jurisdiction,  there  was  no  evi- 
dence that  the  added  tract  would  receive  any  benefit  from 
the  assessment.  The  assessment  roll  was  not  evidence  of 
benefit,  for  the  tract  was  added  to  that  roll  arbitrarily,  with- 
out any  evidence  on  the  question  of  benefits  to  it,  and  the 
evidence  of  the  location  itself  was  sufficient  prima  facie  to 
show  that  there  were  no  benefits,  for,  ordinarily,  paving  the 
bank  of  a  stream  cannot  improve  either  the  water  or  the 
land  beneath  it. 

It  is  insisted  that  in  the  improvement  of  streets  to  be 
paid  for  by  special  taxation  the  law  contemplates  that  the 
municipality  shall  pay  for  the  improvement  of  street  inter- 
sections. In  such  case  the  city  council  has  the  sole  power 
of  determining  whether  the  improvement  shall  be  paid  for 
wholly  by  special  taxation  or  in  part  only,  and  if  in  part 
only,  what  proportion  shall  be  paid  for  by  special  taxation 
and  what  proportion  by  general  taxation.  (City  of  East 
St.  Louis  V.  Illinois  Central  Railroad  Co.  238  111.  296;  City 
of  Peru  V.  B artels,  214  id.  515;  Birket  v.  City  of  Peoria, 
185  id.  369.)  Land  in  the  middle  of  a  block  is  not  con- 
tiguous to  the  street  intersection  but  it  is  contiguous  to  the 
improvement,  and  all  land  contiguous  to  the  improvement 
is  properly  assessed  for  its  share  of  the  cost  of  the  whole 
improvement,  including  intersections  of  streets. 
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The  assessment  was  of  the  whole  width  of  the  right  of 
way  between  East  avenue  and  West  avenue,  and  it  is  in- 
sisted that  the  west  half  of  the  right  of  way  is  contiguous 
to  West  avenue  but  not  to  East  avenue,  and  that  therefore 
the  assessment  should  have  been  confined  to  the  east  half. 
The  right  of  way  was  contiguous  to  both  avenues  and  it 
was  proper  to  assess  it  as  a  whole. 

The  appellant  offered  in  evidence  the  record  of  a  special 
assessment  proceeding  against  this  same  portion  of  its  right 
of  way  for  the  paving  of  West  avenue  and  other  streets. 
It  was  insisted  that  there  was  but  one  scheme  of  improve- 
ment ;  that  the  two  improvements  should  have  been  included 
in  one  ordinance ;  that  the  appellant's  right  of  way  has  been 
once  assessed,  and  that  the  carrying  on  of  two  proceedings, 
one  by  special  taxation  and  one  by  special  assessment,  was 
for  the  purpose  of  assessing  the  right  of  way  twice  for  the 
same  thing.  The  evidence  offered  did  not,  by  itself,  tend 
to  prove  such  a  scheme  or  purpose  and  there  was  no  offer 
of  additional  evidence.  The  record  should  have  been  ad- 
mitted, however,  for  the  other  purpose  for  which  it  was 
offered-  It  would  have  shown  that  the  right  of  way  had 
already  been  specially  assessed  for  the  paving  of  West  ave- 
nue, and  would  have  had  a  material  bearing  upon  the  ques- 
tion to  what  extent  the  paving  of  East  avenue  also  would 
be  a  benefit  to  the  right  of  way. 

In  examining  a  witness  called  for  the  purpose  of  sus- 
taining the  assessment  appellee's  counsel  asked  the  following 
question  in  chief:  "I  show  you  now  the  assessment  roll 
filed  in  this  case,  with  an  assessment  total  of  $6799.61  as- 
sessed against  that  portion  of  the  Illinois  Central  right  of 
way  lying  between  the  north  line  of  Hickory  street  and  the 
south  line  of  River  street,  and  I  will  ask  you  whether  in 
your  opinion  that  assessment  exceeds  the  benefits  that  that 
property  will  derive  from  this  improvement?"  The  ques- 
tion was  objected  to  as  leading,  and  the  witness  answered : 
"No,  sir;  I  don't  think  it  does,  according  to  my  assessment." 
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Substantially  the  same  thing  occurred  with  another  witness. 
The  objection  should  have  been  sustained.  The  question 
merely  set  up  a  mark  for  the  witness  to  hit.  That  question 
was  the  ultimate  fact  to  be  determined.  Witnesses  could 
properly  be  called  upon  to  give  an  opinion  as  to  the  amount 
that  the  property  was  benefited  but  not  to  determine  the 
whole  issue. 

It  is  a  serious  question  whether  the  amount  of  this  as- 
sessment can  be  sustained  under  the  evidence,  and  the  er- 
rors occurring  on  the  trial  were  such  as  to  require  a  reversal 
of  the  judgment  and  the  remandment  of  the  cause  for  a 

Reversed  and  remanded. 


The  City  of  Waukegan,  Appellant,  vs.  Edward  P. 
DeWolf  et  al.  Appellees. 

Opinion  Hied  April  ip,  ipi^, 

1.  Practice — object  of  section  104  of  Practice  act,  concerning 
certifying  questions  of  law.  The  object  of  section  104  of  the  Prac- 
tice act,  authorizing  parties  to  a  suit  or  proceeding  to  make  an 
agreed  case  containing  the  points  of  law  at  issue  between  them,  is 
to  enable  the  parties,  by  agreement,  to  submit  the  questions  in  dis- 
pute between  them  without  the  formality  of  a  bill  of  exceptions. 

2.  Same — when  statements  of  fact  will  not  be  expunged  from 
agreement.  Whether  a  municipal  improvement  is  a  local  improve- 
ment depends  upon  whether  the  particular  facts  bring  the  case 
within  the  legal  meaning  of  the  term,  and  hence  the  facts  con- 
cerning the  improvement  are  properly  a  part  of  an  agreed  case 
certified  under  section  104  of  the  Practice  act  and  intended  to  pre- 
sent the  sole  question  whether  the  improvement  is  a  local  one. 

3.  Special  assessments — city's  determination  of  what  is  local 
improvement  is  not  final.  The  question  what  shall  be  considered 
a  local  improvement  is  committed,  in  the  first  instance,  to  the  mu- 
nicipal authorities,  but  their  determination  is  subject  to  review  by 
the  courts,  and  if  it  appears  from  the  ordinance  and  the  nature  of 
the  work  that  the  improvement  cannot  properly  be  regarded  as  a 
local  one,  a  special  assessment  cannot  be  maintained  for  its  con- 
struction. 
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4.  Same — test  in  determining  whether  an  improvement  is  local. 
If  the  purpose  and  effect  of  an  improvement  are  to  improve  the 
locality  the  improvement  is  a  local  one  though  there  is  incidental 
benefit  to  the  public,  but  if  the  primary  purpose  and  effect  are  to 
benefit  the  public  the  improvement  is  not  local  although  it  may  in- 
cidentally benefit  property  in  the  particular  locality. 

5.  Same — when  construction  of  viaduct  is  not  a  local  improve- 
ment. The  construction  of  a  viaduct  over  a  ravine  for  the  primary 
purpose  of  restoring  the  continuity  of  a  street  which  was  severed 
by  the  ravine  into  two  parts,  the  effect  of  the  improvement  being 
to  restore  to  the  public  the  use  of  a  principal  business  street  of 
the  city,  is  not  a  local  improvement,  even  though  the  improvement 
will  benefit  adjoining  property  more  than  property  at  a  distance. 
(Louisville  and  Nashville  Railroad  Co.  v.  East  St,  Louis,  134  111. 
656,  explained.) 

6.  Same — what  does  not  determine  character  of  improvement. 
An  improvement  is  not  a  local  one  merely  because  it  is  constructed 
in  a  particular  locality,  as  every  improvement  must  have  a  location 
and  be  nearer  to  some  property  than  to  others;  nor  is  it  local 
merely  because  it  confers  greater  benefit  upon  some  property  than 
upon  other  property  throughout  the  municipality. 

ViCKERS,  J.,  dissenting. 

Appeai,  from  the  County  Court  of  Lake  county;  the 
Hon.  David  T.  Smiley,  Judge,  presiding. 

Arthur  Bui^kley,  Corporation  Counsel,  for  appellant. 

Heydecker  &  Parmalee,  Ci^ire  C.  Edwards,  and 
Cooke,  Pope  &  Pope,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  city  of  Waukegan,  appellant,  filed  its  petition  in 
the  county  court  of  Lake  county  asking  the  court  to  con- 
firm a  special  assessment  to  pay  the  cost  of  constructing  a 
viaduct.  The  court  sustained  an  objection  of  the  appellees 
that  the  proposed  work  did  not  constitute  a  local  improve- 
ment and  dismissed  the  petition.  The  case  is  stated  by 
counsel  for  appellant  as  follows :    "This  is  a  case  wherein 
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Genesee  street,  the  chief  business  thoroughfare  of  the  city 
of  Waukegan,  became  severed  into  two  parts  by  the  clos- 
ing, on  account  of  dilapidation,  of  an  old  structure  span- 
ning a  ravine  which  bisects  said  street.  To  restore  the 
continuity  of  the  street  and  otherwise  improve  the  same 
the  city  council  of  Waukegan  passed  an  ordinance  provid- 
ing for  the  grading  of  that  portion  of  the  street  abutting 
upon  the  brink  of  the  ravine,  and  also  for  the  carrying  of 
said  pavement  across  the  ravine  over  a  viaduct,  to  be  con- 
structed of  re-inforced  concrete."  The  error  assigned  is, 
that  the  court  erred  in  holding  that  the  viaduct  connecting 
the  two  parts  of  the  street  was  not  a  local  improvement. 

There  is  no  bill  of  exceptions  in  the  record  but  it  con- 
tains an  agreed  statement  of  the  facts,  with  the  stipula- 
tion that  the  point  of  law  to  be  adjudicated  is  whether  an 
improvement  of  the  nature,  character  and  description  con- 
tained in  the  agreement  is  a  local  improvement,  such  as 
may  be  paid  for  by  special  assessment.  The  appellees  moved 
to  expunge  from  the  agreement  all  statements  of  fact,  and 
this  motion  was  taken  with  the  case.  Section  104  of  the 
Practice  act  authorizes  the  parties  in  any  suit  or  proceeding 
to  make  an  agreed  case  containing  the  points  of  law  at  is- 
sue between  them,  and  the  agreed  case,  with  the  decision 
thereon,  may  be  certified  to  the  Appellate  Court  or  Supreme 
Court  without  certifying  any  fuller  record  in  the  case,  and 
errors  may  be  assigned  and  the  case  shall  proceed  in  the 
same  manner  as  if  a  full  record  had  been  certified.  The 
object  of  the  section  is  to  enable  parties,  by  agreement,  to 
submit  the  questions  in  dispute  between  them  for  review 
without  the  formality  of  a  bill  of  exceptions.  What  is  a 
local  improvement  is  a  question  of  law,  and  whether  the 
facts  in  a  particular  case  bring  an  improvement  within  the 
definition,  so  that  it  may  be  regarded  as  a  local  improve- 
ment, is  a  question  of  fact.  ( Wilson  v.  Board  of  Trustees, 
133  111.  443.)  The  facts  being  recited  in  the  agreement  of 
the  parties,  the  question  whether  the  improvement  is  a  local 
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one  for  which  a  special  assessment  may  be  levied  is  a  ques- 
tion of  law,  upon  which  the  parties,  under  the  Practice  act, 
have  a  right  to  invoke  the  judgment  of  this  court.     The  * 
motion  is  denied. 

The  facts  stated  are,  that  the  city  of  Waukegan  passed 
an  ordinance  for  erecting  a  re-inforced  concrete  highway 
viaduct,  curbing,  grading  and  paving  of  a  portion  of  South 
Genesee  street,  in  blocks  31  and  32,  in  the  original  town 
of  Little  Fort,  (now  the  city  of  Waukegan,)  from  a  point 
62.4  feet  south  of  the  north  line  of  Water  street  to  a  point 
554.5  feet  south  of  said  north  line  of  Water  street,  at  an 
estimated  cost  of  $74,084.88,  to  be  paid  by  special  assess- 
ment. A  special  assessment  roll  was  returned,  by  which  all 
the  land  in  the  city,  consisting  of  seven  thousand  tracts,  was 
assessed  on  a  graduated  scale,  from  five  dollars  per  front 
foot  on  lands  contiguous  to  the  improvement,  down  to  four 
cents  per  foot  on  lands  most  remote  from  it.  Fifteen  thou- 
sand dollars  was  assessed  against  the  city  for  benefits  to  the 
public.  The  land  contiguous  to  the  improvement  will  be 
specially  benefited.  The  proposed  viaduct  is  to  carry  Gene- 
see street  over  a  ravine  approximately  forty-five  feet  deep, 
which  bisects  said  street,  which  is  the  chief  business  thor- 
oughfare in  the  city,  running  north  and  south.  The  city  is 
three  miles  in  length  north  and  south,  two  miles  in  width 
at  its  northern  end  and  one  and  one-half  miles  in  width  at 
its  southern  end,  having  a  population  of  16,500.  The  via- 
duct is  located  about  one-fourth  mile  from  the  eastern  lim- 
its of  the  city,  about  one  and  one-quarter  miles  from  the 
western  limits,  about  one  mile  from  the  southern  and  two 
miles  from  the  northern  limits. 

A  local  improvement  has  been  defined  to  be  a  public 
improvement  which,  by  reason  of  its  being  confined  to  a 
locality,  enhances  the  value  of  adjacent  property  as  distin- 
guished from  benefits  diffused  by  it  throughout  the  munici- 
pality. "  (City  of  Chicago  v.  Blair,  i49  111.  310.)  This 
definition,  which  was  intended  to  be  explanatory  of  a  "local 
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improvement,"  has  not,  perhaps,  added  very  much  to  the 
words  themselves.  As  was  said  in  State  v.  Reis,  38  Minn. 
371,  the  only  essential  elements  of  a  local  improvement  are 
those  which  the  term  itself  implies,  viz.,  that  it  shall  bene- 
fit the  property  on  which  the  cost  is  assessed  in  a  nianner 
local  in  its  nature  and  not  enjoyed  by  property,  generally,  in 
the  city.  The  definition  given  in  Crane  v.  Siloam  Springs, 
67  Ark.  37,  is:  "If  we  look  for  the  technical  or  legal 
meaning  of  the  phrase  *local  improvement,*  we  find  it  to  be 
a  public  improvement  which,  although  it  may  incidentally 
•  benefit  the  public  at  large,  is  made  primarily  for  the  accom- 
modation and  convenience  of  the  inhabitants  of  a  particular 
locality,  and  which  is  of  such  a  nature  as  to  confer  a  spe- 
cial benefit  upon  the  real  property  adjoining  or  near  the 
locality  of  the  improvement."  An  improvement  is  not  a 
local  improvement,  within  the  meaning  of  the  constitution 
and  statute,  merely  because  it  is  constructed  in  a  particular 
locality,  since  every  improvement  has  a  particular  location, 
and  is  also  local  in  the  sense  of  being  nearer  to  some  per- 
sons and  property  than  to  others.  {LoefHer  v.  City  of 
Chicago y  246  111.  43.)  Such  a  rule  would  authorize  a  spe- 
cial assessment  for  every  improvement  in  a  municipality. 
Neither  is  an  improvement  of  a  local  nature  merely  because 
it  confers  a  greater  benefit  on  particular  pieces  of  property 
than  upon  others  throughout  the  municipality.  This  is  well 
illustrated  by  the  case  of  City  of  Chicago  v.  Laiv,  144  111. 
569,  where  it  was  held  that  the  city  had  no  right  to  levy 
a  special  assessment  to  pay  for  widening  and  improving  the 
Chicago  river.  It  could  not  have  been  claimed  in  that  case 
that  the  property  of  an  objector  who  owned  large  coal 
yards  adjoining  the  river  and  received  coal  by  vessels  would 
not  be  specially  benefited.  Clearly,  every  piece  of  property 
along  the  river  would  be  benefited  more  than  other  prop- 
erty in  no  way  connected  with  navigation,  but  the  widening 
and  improving  of  the  river  was  held  not  to  be  a  local  im- 
provement because  it  was  designed  to  be  of  general  benefit 
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to  commerce  on  the  river  and  lake  navigation.  A  case  ex- 
actly parallel  to  this  one  would  be  an  attempt  to  levy  a 
special  assessment  to  build  a  bridge  in  the  city  of  Chicago 
across  the  Chicago  river.  There  would  be  precisely  the 
same  injury  to  adjacent  property  if  there  were  no  bridge 
as  is  suggested  by  counsel  in  this  case,  because  the  property 
would  be  at  the  dead  end  of  the  street  and  that  serious 
disadvantage  would  be  removed  by  building  a  bridge,  which 
would  benefit  the  property.  Here  is  a  gulch, forty-five  feet 
deep,  disconnecting  the  south  part  of  the  city  from  the  north 
part,  entirely  preventing  travel  on  the  principal  thorough- 
fare of  the  city  and  depriving  the  public  of  its  use,  and, 
of  course,  it  is  immaterial  that  it  is  not  filled  with  water, 
being  equally  impassable  as  if  it  were.  The  purpose  of 
the  viaduct  is  to  preserve,  as  counsel  for  appellant  says,  the 
continuity  of  the  street  and  to  give  the  public  unobstructed 
and  convenient  access  from  one  part  of  the  city  to  the  other. 
The  improvement  will  benefit  adjoining  property  more  than 
property  at  a  distance,  but  that  fact  is  not  conclusive  as  to 
the  nature  of  the  improvement. 

On  the  other  hand,  the  fact  that  there  is  some  benefit  to 
the  public  does  not  prove  that  an  improvement  is  not  a 
local  one  which  may  properly  be  paid  for  by  special  assess- 
ment. Substantially  every  improvement  is  of  some  benefit 
to  all  the  property  of  a  municipality.  Laying  water  mains 
for  local  use  and  affording  protection  against  fire  is  a  local 
improvement,  (Hughes  v.  City  of  Momence,  163  III.  535; 
Hewes  v.  Glos,  170  id.  436;)  the  primary  purpose  being 
to  furnish  water  to  the  owners  of  adjoining  property  and 
to  afford  protection  against  fire  to  the  different  localities 
where  the  mains  are  laid,  and  yet  such  an  improvement  is 
an  incidental  benefit  to  the  whole  municipality  by  prevent- 
ing the  destruction  of  valuable  taxable  property,  improving 
general  conditions  and  perhaps  preventing  a  general  con- 
flagration. So  the  paving  of  a  street  is  a  local  improve- 
ment, because  the  substantial  benefits  to  be  derived  are  local 
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in  their  nature  and  adjoining  property  will  be  specially  and 
peculiarly  benefited  in  the  enhancement  of  value,  but  there 
is  also  an  incidental  benefit  to  the  public  in  the  use  of  the 
street.  The  distinction  between  such  an  improvement,  the 
main  purpose  of  which  is  a  public  benefit,  was  pointed  out 
in  Crane  v.  West  Chicago  Park  Comrs.  153  111.  348.  The 
question  in  that  case  was  whether  an  act  conferring  upon 
park  authorities  power  to  levy  a  special  tax  for  the  mainte- 
nance and  repair  of  boulevards  and  pleasureways  was  valid, 
and  it  was  held  unconstitutional  and  void  because  such 
maintenance  and  repair  were  not  a  local  improvement,  being 
intended  to  improve  the  public  use  of  the  street.  The  court 
quoted  from  the  opinion  of  Sharswood,  J.,  in  Hammet  v. 
Philadelphia,  65  Pa.  St.  155 :  ''Original  paving  of  a  street 
brings  the  property  bounding  upon  it  into  the  market  as 
building  lots.  Before  that  it  is  a  road,  and  not  a  street. 
It  is  therefore  a  local  improvement,  with  benefits  almost 
exclusively  peculiar  to  the  abutting  property.''  The  same 
principle  was  applied  in  City  of  Chicago  v.  Blair,  supra, 
where  a  special  assessment  was  levied  for  the  cost  of  sprink- 
ling streets.  There  could  be  no  dispute  of  the  proposition 
that  property  on  a  street  would  be  more  desirable  and  spe- 
cially benefited  if  the  street  were  kept  sprinkled  and  free 
from  dust,  but  the  object  to  be  attained  was  not  the  keep- 
ing down  of  dust  for  the  benefit  of  such  property  but  to 
keep  the  street  in  proper  condition  for  public  travel.  The 
question  of  permanency  had  an  important  place  in  the  de- 
cision, but  it  was  conceded  that  sprinkling  the  streets  dur- 
ing the  summer  months  would  benefit  adjoining  property 
and  enhance  its  value.  It  has  been  held  that  a  stand-pipe, 
reservoir  and  pumping  apparatus  in  connection  with  a  sys- 
tem of  water-works  did  not  constitute  a  local  improvement 
which  may  be  constructed  by  special  assessment,  (Village 
of  Morgan  Park  v.  Wiswall,  155  111.  262,)  and  that  the 
erection  of  a  power  house  and  general  plant  of  an  electric 
lighting  system  is  not  a  local  improvement  (Ewart  v.  VU- 
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lage  of  Western  Springs,  i8o  111.' 318,)  although  the  stand- 
pipe,  reservoir,  pumping  works  and  power  house  are  the 
original  sources  of  purely  local  benefits.  These  and  other 
cases  demonstrate  that  the  question  whether  an  improve- 
ment is  a  local  one,  within  the  meaning  of  the  constitution 
and  statute,  does  not  depend  upon  the  fact  that  there  are 
incidental  or  indirect  public  benefits  for  which  an  equitable 
portion  of  the  cost  may  be  assessed  to  the  municipality,  as 
contemplated  by  the  statute,  and  is  not  determined  by  the 
fact  that  some  property  in  the  municipality  is  benefited  to 
a  greater  degree  than  other  property,  but  does  depend  upon 
the  nature  of  the  improvement  and  whether  the  substantial 
benefits  to  be  derived  are  local  or  general  in  their  nature. 
If  its  purpose  and  effect  are  to  improve  a  locality  it  is  a 
local  improvement  although  there  is  incidental  benefit  to  the 
public,  but  if  the  primary  purpose  and  effect  are  to  benefit 
the  public  it  is  not  a  local  improvement  although  it  may 
incidentally  benefit  property  in  a  particular  locality.  Water 
mains  laid  in  a  street  for  local  use  would  be  utterly  worth- 
less and  afford  no  benefit  to  adjacent  property  without  a 
stand-pipe  or  reser\'oir  and  pumping  apparatus  to  furnish 
the  water  which  confers  the  benefit,  and  poles,  electric 
wires  and  lamps  would  be  of  no  benefit  without  the  engine, 
generator  and  appliances  at  the  power  house  which  furnish 
the  electricity,  but  the  mains,  poles,  wires  and  lamps  are 
held  to  be  local  improvements,  while  the  plants  which  fur- 
nish the  water  and  electricity  are  regarded  as  improvements 
of  general  utility  and  not  coming  within  the  legal  definition 
of  local  improvements. 

The  question  what  shall  be  considered  a  local  improve- 
ment is  committed,  in  the  first  instance,  to  the  municipal 
authorities.  (Lonisuille  and  Nashzille  Railroad  Co.  v.  City 
of  East  St.  Louis,  134  111.  656;  City  of  Chicago  v.  Blair, 
supra.)  Their  decision,  however,  is  not  final  but  is  subject 
to  review  by  the  courts,  and  if  it  appears  from  the  ordi- 
nance and  the  nature  of  the  work  that  the  improvement  can 
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not  be  regarded  as  a  local  improvement  a  special  assessment 
for  its  construction  cannot  be  maintained  and  the  court  will 
so  declare.  (City  of  Bloomington  v.  Chicago  and  Alton 
Railroad  Co.  134  111.  451 ;  Village  of  Morgan  Park  v.  Wis- 
wall,  supra;  Hewes  v.  Glos,  supra.)  Counsel  for  the  ap- 
pellant has  correctly  stated  the  purpose  of  the  improvement 
in  this  case  to  be  the  restoration  of  the  continuity  of  the 
street,  which  had  been  severed  into  two  parts  by  the  ravine 
which  bisected  it.  The  eflfect  of  the  improvement,  when 
made,  would  be  to  restore  to  the  public  the  use  of  the  prin- 
cipal thoroughfare  of  the  city.  The  improvement  was  pro- 
jected primarily  for  the  public  benefit  and  not  to  convert 
the  street  in  front  of  adjacent  property  into  a  passable  con- 
dition or  to  benefit  such  property,  and  such  an  improvement 
is  substantially  diflferent  from  the  one  held  to  be  a  local 
improvement  in  Louisville  and  Nashville  Railroad  Co.  v. 
City  of  East  St.  Louis,  supra,  which  is  the  main  reliance 
of  counsel  for  appellant.  It  is  true  that  in  both  cases  the 
improvement  consisted  of  a  viaduct,  but  in  that  case  there 
was  a  street  in  regular  public  use  across  railroad  tracks. 
The  improvement  consisted  of  a  viaduct  over  the  tracks, 
by  which  travel  would  undoubtedly  be  less  dangerous,  and 
that  benefit  would  accrue  to  the  public.  The  railroad  com- 
panies were  subject  to  all  the  regulations  of  the  law  in  re- 
lation to  the  operation  of  their  trains  at  the  street  crossing, 
and  the  viaduct  would  result  in  benefits  peculiar  to  their 
property.  There  was  incidental  benefit  to  the  public,  but 
the  substantial  benefits  were  to  the  railroad  property.  It 
was  held  that  the  special  assessment  was  not  rendered  un- 
lawful merely  because  the  viaduct  would  extend  across  Ca- 
hokia  creek  and  serve  the  purpose  of  a  bridge  over  that 
stream,  because  it  would  be  impossible  to  construct  the  via- 
duct without  crossing  the  creek,  and  the  evidence  showed 
that  the  cost  would  not  be  increased  thereby,  so  that  the 
railroad  companies  were  paying  nothing  for  the  extension 
across  the  creek.    If  the  railroad  companies  had  been  called 
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upon  to  pay  for  an  improvement  consisting  of  a  bridge 
across  Cahokia  creek,  as  was  attempted  in  this  case,  a  very 
different  question  would  have  arisen. 

We  regard  the  conclusion  of  the  county  court  as  cor- 
rect,  and  the  judgment  is  affirmed,     j^^^^^^^  ^^^,^^ 

Mr.  Justice  Vickers,  dissenting. 


The  People  ex  rel.  J.  F.  Gillham,  Defendant  in  Error,  vs. 
Parker  J.  Archibald  et  al.  Haintiffs  in  Error. 

Opinion  filed  April  ip,  ipi^. 

1.  Nuisances — abatement  of  a  nuisance  is  no  part  of  the  pun- 
ishment for  maintaining  it.  The  abatement  of  a  nuisance  at  the 
expense  of  the  defendant  convicted  of  maintaining  the  same,  as 
authorized  by  section  222  of  the  Criminal  Code,  is  no  part  of  the 
punishment  for  the  misdemeanor  of  maintaining  the  nuisance,  and 
it  is  therefore  proper  to  prosecute  such  misdemeanor  by  an  infor- 
mation. 

2.  Sam£ — agents  of  corporation  who  aid  in  maintaining  a  nui- 
sance are  liable  as  principals.  If  the  business  of  a  corporation  is 
so  carried  on  as  to  constitute  the  maintaining  of  a  nuisance,  the 
agents  of  the  corporation  who  perform  the  acts  constituting  the 
offense  are  guilty  of  the  misdemeanor  equally  with  the  corporation, 
as  there  is  no  agency  in  crime,  and  all  persons  who  aid,  abet  or 
assist  in  the  commission  of  a  misdemeanor  are  guilty  as  principals. 

3.  Instructions — when  it  is  not  error  to  modify  instruction  in 
prosecution  for  maintaining  nuisance.  In  a  prosecution  for  main- 
taining a  nuisance,  where  an  instruction  is  asked  authorizing  the 
jury  to  take  into  consideration  the  location  of  the  plant  of  the  de- 
fendant corporation,  "whether  convenient  or  not,"  the  management 
and  manner  in  which  the  plant  was  operated  and  run,  etc.,  it  is 
not  error  to  strike  out  the  words  "whether  convenient  or  not,"  as 
they  are  indefinite  and  misleading  as  so  used. 

4.  Same — defendants  who  testify  have  a  right  to  have  a  proper 
instruction  given  as  to  weighing  their  testimony.  In  a  prosecution 
for  a  misdemeanor,  defendants  who  testify  in  their  own  behalf  are 
entitled  to  have  given  a  proper  instruction  presented  by  them  di- 
recting the  jury  to  judge  their  testimony  by  the  same  rules  as  ap- 
ply to  the  testimony  of  other  witnesses  and  not  to  reject  it  merely 
because  they  are  defendants. 
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Writ  of  Error  to  the  County  Court  of  Madison  county ; 
the  Hon.  J.  P.  Streuber,  Judge,  presiding. 

C.  E.  Pope,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  James  N.  Bandy, 
State's  Attorney,  and  George  P.  Ramsey,  (C.  H.  Bur- 
ton, and  J.  F.  Gii^lham,  of  counsel,)  for  defendant  in 
error. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

The  plaintiffs  in  error  were  convicted  in  the  county 
court  of  Madison  county  on  the  seven  counts  of  an  infor- 
mation charging  them  with  maintaining  a  nuisance,  were 
fined  $25  on  each  count,  and  have  sued  out  a  writ  of  error 
to  reverse  the  judgment.  They  claim  that  under  section  8 
of  article  2  of  the  constitution  a  prosecution  for  this  offense 
cannot  be  carried  on  by  information  but  only  by  indictment, 
because,  in  addition  to  fine  and  imprisonnient  in  the  county 
jail,  the  statute  authorizes  the  court  in  which  a  conviction 
is  had,  if  a  court  of  record,  to  order  the  nuisance  abated 
by  the  sheriff  at  the  expense  of  the  defendant.  It  is  urged 
that  this  abatement  of  the  nuisance  at  the  defendant's  ex- 
pense is  a  punishment  additional  to  fine  and  imprisonment  in 
the  county  jail,  and  the  case  is  therefore  one  which  can  be 
prosecuted  only  by  indictment,  in  accordance  with  the  deci- 
sion in  the  case  of  People  v.  Russell,  245  111.  268. 

Section  221  of  the  Criminal  Code  enumerates  certain 
acts  which  are  declared  to  be  public  nuisances.  Section  222 
provides  that  "whoever  causes,  erects  or  continues  any  such 
nuisance  shall,  for  the  first  offense,  be  fined  not  exceeding 
$100,  and  for  a  subsequent  offense  shall  be  fined  in  a  like 
amoimt,  and  confined  in  the  county  jail  not  exceeding  three 
months.  Every  such  nuisance,  when  a  conviction  therefor 
is  had  in  a  court  of  record,  may,  by  order  of  the  court  be- 
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fore  which  the  conviction  is  had,  be  abated  by  the  sheriff  or 
other  proper  officer,  at  the  expense  of  the  defendant,  and 
it  shall  be  no  defense  to  any  proceeding  under  this  section, 
that  the  nuisance  is  erected  or  continued  by  virtue  or  per- 
mission of  any  law  of  this  State." 

The  abatement  of  the  nuisance  is  no  part  of  the  punish- 
ment for  the  misdemeanor  of  causing  or  continuing  it.  It 
is  not  punishment  of  a  past  offense  to  prohibit  its  repetition. 
An  indictment  lies  for  creating  or  maintaining  a  public  nui- 
sance, but  this  is  not  the  only  remedy.  A  court  of  equity 
has  also  jurisdiction  to  restrain  a  public  nuisance  on  the 
application  of  the  People,  through  the  State's  attorney  or 
the  Attorney  General.  (Roloson  v.  Barnett,  243  111.  130.) 
These  two  forms  of  proceeding  are  distinct  though  each 
seeks  the  abatement  of  the  nuisance, — one  by  the  punish- 
ment of  the  person  creating  or  maintaining  it,  the  other  by 
directly  compelling  its  abatement.  The  same  proof  which 
will  justify  conviction  on  the  indictment  will  justify  a  de- 
cree abating  the  nuisance  in  the  equity  case.  If  the  defend- 
ant has  been  found  guilty  on  the  indictment  there  is  no 
reason  why  the  People  should  be  driven  to  another  proceed- 
ing, by  bill  in  equity,  to  directly  abate  the  nuisance.  The 
last  sentence  of  section  222  therefore  authorizes  the  court, 
in  a  proper  case,  to  grant  the  civil  remedy,  which  might  be 
obtained  by  a  bill  for  an  injunction  whenever  a  conviction 
for  the  misdemeanor  has  been  had.  No  penalty  is  thereby 
imposed  upon  the  defendant,  but  relief  which  might  be  ob- 
tained by  a  suit  of  a  civil  nature  is  granted  against  a  con- 
dition injurious  to  the  public  without  the  necessity  of  an- 
other hearing  of  the  same  issue  between  the  same  parties, 
on  the  same  evidence.  The  punishment  for  the  nuisance  is 
a  fine  for  the  first  offense  and  a  fine  and  imprisonment  for 
a  subsequent  offense.  But  before  or  after  or  contempo- 
raneously with  the  criminal  prosecution  the  nuisance  may 
be  abated,  and  this  has  nothing  to  do  with  the  defendant's 
punishment.    The  punishment  has  reference  to  the  act  of 
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the  defendant  in  maintaining  the  nuisance;  the  order  of 
abatement  to  the  condition  at  the  time  of  rendering  judg- 
ment.   The  county  court  had  jurisdiction  of  the  case. 

The  insufficiency  of  the  evidence  to  justify  the  convic- 
tion is  argued,  but  since  the  judgment  must  be  reversed  for 
error  in  refusing  an  instruction  we  shall  not  discuss  the  evi- 
dence or  express  any  opinion  as  to  its  weight. 

Various  counts  of  the  information  charge  the  defendants 
with  using  a  certain  building,  and  place  adjacent  thereto, 
for  manufacture  for  the  purpose  of  converting  oflfal,  filth 
and  noisome  substances  and  animal  matter  into  fertilizer, 
grease  and  other  products  by  means  of  chemical,  mechani- 
cal and  other  processes,  thereby  occasioning  noxious  exhal- 
ations and  smells,  offensive  and  dangerous  to  health,  etc. 
Defendants  were  employees  of  the  Great  Western  Chem- 
ical Corporation,  a  Missouri  corporation,  which  erected  a 
plant  near  Stallings,  in  Madison  county,  for  the  purpose  of 
reducing  garbage,  consisting  of  table  and  kitchen  waste  col- 
lected in  the  city  of  St.  Louis,  and  it  is  from  the  garbage 
thus  collected  and  the  processes  of  reduction  that  the  of- 
fensive odors  constituting  the  nuisance  are  said  to  arise. 
It  is  argued  that  it  is  the  Great  Western  Chemical  Corpo- 
ration, only,  that  uses  the  plant,  and  that  it,  alone,  can  be 
prosecuted  for  the  nuisance,  if  a  nuisance  is  created  by  such 
use.  Archibald  was  the  general  superintendent  of  the  cor- 
poration, Floyd  a  foreman,  and  the  prosecution  claimed  that 
Mayer  was  a  director.  The  corporation  could  act  only 
through  its  officers,  agents  and  employees,  but  it  could  not 
authorize  them  to  violate  the  criminal  law  of  the  State 
without  responsibility  for  their  acts.  There  is  no  agency  in 
crime.  All  persons  who  aid,  abet  or  assist  in  the  commis- 
sion of  a  misdemeanor  are  guilty  as  principals.  One  in 
charge  of  a  gaming  room,  though  only  an  employee  of  the 
owner,  having  no  interest  in  the  business  or  its  profits,  may 
be  convicted  as  the  keeper.  {Stevens  v.  People,  67  111. 
587.)     The  corporation  may  have  been  the  principal  of- 
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fender  if  an  offense  was  committed,  but  its  agents  by  whom 
the  acts  constituting  the  offense  were  done  must  be  re- 
garded as  equally  guilty. 

Objection  is  made  to  the  tenth  instruction  given  for  the 
prosecution.  It  defined  an  accessory.  Since  the  defendants 
were  claiming  that  the  corporation,  alone,  was  guilty  if 
there  was  any  guilt,  the  instruction  was  properly  given. 

It  is  objected  to  the  first  five  instructions  given  for  the 
State  that  they  assume  certain  facts.  The  instructions  are 
hypothetical  in  form,  but  they  are  not  well  drawn  and  there 
is  some  ground  for  the  criticism  made  upon  them.  This 
objection  can  be  obviated  on  another  trial. 

The  twelfth  instruction  offered  by  the  plaintiffs  in  error 
told  the  jury  that  in  determining  whether  the  defendants 
were  guilty  or  not,  the  jury  must  take  into  consideration 
the  location  of  the  plant  of  the  Great  Western  Chemical 
Corporation,  whether  convenient  or  not,  the  management 
and  manner  in  which  the  plant  was  operated  and  run,  and 
the  effect  which  was  produced  upon  the  neighborhood,  etc. 
The  court  struck  out  the  words  "whether  convenient  or 
not"  and  gave  the  instniction  as  modified.  It  is  insisted  by 
plaintiffs  in  error  that  this  modification  is  error.  The  ex- 
pression "whether  convenient  or  not"  is  so  indefinite  that 
the  jury,  could  not  tell  whether  it  refers  to  the  location  in 
a  thinly  settled  country,  or  with  reference  to  convenience  in 
securing  garbage,  or  with  reference  to  the  railroad  and  in- 
terurban  lines,  or  otherwise.  In  the  case  of  Seacord  v. 
People,  121  111.  623,  where  the  court,  in  its  opinion,  uses 
the  expression,  it  appears  to  be  in  the  sense  of  "suitable 
under  all  the  facts  and  circumstances."  Its  use  in  the  in- 
struction as  offered  was  misleading  and  the  modification 
was  proper. 

Two  of  the  defendants  testified  in  their  own  behalf  and 
their  testimony  was  material  to  their  defense.  The  court 
was  asked,  and  refused,  to  give  to  the  jury  the  following 
instruction : 
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"The  defendants  in  this  case  are  competent  witnesses  in 
their  own  behalf,  and  you  have  no  right  to  discredit  their 
testimony  from  caprice  or  merely  because  they  are  the  de- 
fendants. You  are  to  treat  them  the  same  as  any  other 
witnesses,  and  subject  them  to  the  same  tests,  and  only  the 
same  tests,  as  are  legally  applied  to  other  witnesses,  and 
while  you  have  the  right  to  take  into  consideration  the  in- 
terest they  may  have  in  the  result  of  this  trial,  you  have 
also  the  right,  and  it  is  your  duty,  to  take  into  consideration 
the  fact,  if  such  is  the  fact,  that  they  have  been  corroborated 
by  other  credible  evidence." 

The  only  other  instruction  in  regard  to  the  credit  to  bs 
given  to  the  testimony  of  the  defendants  told  the  jury  that 
they  "are  the  sole  judges  of  the  weight  to  be  given  to  the 
testimony  of  the  defendants  who  testified  in  this  case,  and 
that  in  judging  of  the  weight  to  be  given  to  their  testimony 
the  jury  have  a  right  to  consider  the  reasonableness  of  their 
testimony  and  the  interest  they  have  in  the  result  of  the 
case.''  The  defendants  had  a  right  to  have  the  jury  in- 
structed by  the  court  to  judge  their  testimony  as  witnesses 
by  the  same  rules  as  that  of  other  witnesses  and  not  to  re- 
ject it  merely  because  they  were  defendants.  The  instruc- 
tion stated  a  correct  rule,  and  it  was  error  not  to  give  it 
when  requested.     McElroy  v.  People,  202  111.  473. 

It  was  not  error  to  refuse  the  other  instructions  that 
were  refused.  The  principles  contained  in  them  which  were 
applicable  to  the  case  were  contained  in  the  instructions 
which  were  given  to  the  jury. 

For  the  error  in  refusing  the  instruction  in  regard  to 
the  testimony  of  the  defendants  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Rez'ersed  and  remanded. 
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John  F.  Devine,  Admr.,  Appellee,  vs.  The  L.  Fish  Fur- 
niture Company,  Appellant. 

Opinion  filed  April  jp,  ipjj. 

1.  Constitutional  law — whether  act  was  properly  passed  is  a 
matter  to  be  proved  before  cause  is  submitted  to  jury.  Whether 
the  statute  upon  which  a  declaration  in  an  action  at  law  is  based 
was  passed  by  the  General  Assembly  in  compliance  with  the  con- 
stitutional requirements  is  a  matter  of  fact  which  must  be  proved 
before  the  cause  is  submitted  to  the  jury,  and  the  question  cannot 
be  raised  for  the  first  time  on  a  motion  to  set  aside  the  verdict  or 
for  a  new  trial. 

2.  Evidence — effect  where  court  limits  admission  of  the  senate 
journal  to  particular  purpose.  Where  the  admission  of  the  senate 
journal  in  evidence  is  expressly  limited  by  the  court  to  the  ques- 
tion whether  a  certain  act  was  regularly  passed,  the  journal  can 
not  be  used,  upon  the  motion  for  new  trial,  to  establish  the  fact 
that  another  statute,  which  was  not  questioned  on  the  trial,  was  not 
regularly  passed. 

3.  Appeals  and  errors — when  the  cause  must  be  transferred. 
Where  the  constitutional  question  relied  upon  in  the  Supreme 
Court  was  not  raised  on  the  trial  but  was  attempted  to  be  raised 
upon  the  motion  for  a  new  trial,  and  the  constitutional  question 
which  was  urged  on  the  trial  has  been  abandoned  and  is  not  urged 
in  the  Supreme  Court,  the  cause  must  be  transferred  to  the  Ap- 
pellate Court  if  no  other  ground  of  jurisdiction  exists. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

M11.1.ER,  GoRiiAM  &  Wai.es,  for  appellant. 

James  L.  Bynum,  and  Charles  C.  Spencer,  (Bern- 
hardt Frank,  of  counsel,)  for  appellee. 

Mr.  Justice  Cook^  delivered  the  opinion  of  the  court : 

Appellee,  John  F.  Devine,  as  administrator  of  the  estate 
of  Banford  T.  Sinclair,  deceased,  recovered  a  judgment  in 
the  circuit  court  of  Cook  county  against  the  appellant,  the 
L.   Fish  Furniture   Company,   a  corporation,    for  $8500. 
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The  declaration,  when  the  cause  was  submitted  to  the  jury, 
consisted  of  two  counts,  both  of  which  alleged  as  negli- 
gence on  the  part  of  appellant  the  violation  of  section  14 
of  an  act  entitled  "An  act  to  provide  for  the  health,  safety 
and  comfort  of  employees  in  factories,  mercantile  establish- 
ments, mills  and  workshops  in  this  State,  and  to  provide 
for  the  enforcement  thereof,"  approved  June  4,  1909,  in 
force  January  i,  1910.  (Laws  of  1909,  p.  202.)  To  this 
declaration  a  plea  of  the  general  issue  was  interposed.  An 
appeal  has  been  taken  directly  to  this  court  upon  the  ground 
that  the  act  of  June  4,  1909,  on  which  the  declaration  was 
based,  is  unconstitutional,  for  the  reason  that  the  legisla- 
ture, in  passing  that  act,  did  not  follow  the  provisions  of 
the  constitution  with  reference  to  the  printing  of  bills,  and 
amendments  thereto,  before  taking  the  vote  on  final  passage, 
and  also  that  the  act  was  changed  after  its  passage  by  the 
senate,  at  some  time  unknown,  by  striking  out  an  emergency 
clause  and  inserting  in  lieu  thereof  a  clause  postponing  its 
operation  until  January  i,  1910,  and  was  never  thereafter 
returned  to  the  senate  and  passed  by  the  senate  as  changed. 
During  the  progress  of  the  trial  the  constitutionality  of 
the  amendment  of  June  16,  1909,  to  another  act  entitled  "An 
act  relating  to  fire  escapes,"  approved  and  in  force  April  21, 
1899,  was  questioned  upon  the  ground  that  the  bill  had  not 
been  read  a  second  time  in  the  senate.  In  support  of  this 
proposition  counsel  for  appellant  introduced  in  evidence  the 
senate  journal  for  1909,  and  pointed  out  to  the  court  the 
particular  portions  thereof  that  recited  the  steps  taken  in 
the  passage  of  said  amendment  to  the  Fire  Escape  act.  In 
admitting  the  senate  journal  in  evidence  the  court  expressly 
limited  its  admission  to  the  purpose  for  which  it  was  then 
offered, — ^that  is,  to  the  purpose  of  showing  whether  or  not 
the  said  amendment  of  June  16,  1909,  to  the  Fire  Escape 
act  had  been  read  a  second  time  in  the  senate.  At  no  time 
during  the  trial  was  the  validity  of  the  act  upon  which  the 
action  was  based,  that  of  June  4,  1909,  challenged.    Upon 
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the  motion  for  a  new  trial  it  was  urged  for  the  first  time 
that  the  said  act  of  June  4,  1909,  was  invalid  for  the  rea- 
sons above  set  forth,  and  counsel  for  appellant  called  the 
attention  of  the  court  to  those  portions  of  the  senate  joiu"- 
nal  of  1909  which  recited  the  steps  taken  in  reference  to 
that  act  before  its  final  passage.  In  order  to  meet  the 
questions  thus  raised  appellee  was  permitted,  on  the  hear- 
ing of  the  motion  for  a  new  trial,  to  offer  evidence  in 
rebuttal.  Whether  a  statute  has  been  passed  by  the  Gen- 
eral Assembly  in  compliance  with  the  constitutional  provi- 
sions relating  to  the  manner  in  which  a  statute  must  be 
passed  is  a  question  of  fact,  which  must  be  proven  before 
the  cause  is  submitted  to  the  jury.  This  question  cannot  be 
raised  for  the  first  time  on  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial.  On  such  a  motion  the  only  errors 
which  can  be  considered  are  such  as  have  intervened  on  the 
trial.  It  is  manifest  that  the  court  could  not  err  in  refer- 
ence to  a  matter  which  was  not  presented  on  the  trial. 

Counsel  for  the  appellant  contend  that  inasmuch  as  the 
whole  senate  journal  was  admitted  in  evidence,  this  and 
every  other  matter  it  contained  were  presented,  and  appel- 
lant had  the  right,  on  the  hearing  of  the  motion  for  a  new 
trial,  to  urge  anything  appearing  therein  of  which  it  desired 
to  take  advantage.  The  better  practice  would  have  been  for 
the  court  to  have  permitted  the  introduction  of  only  such 
portions  of  the  senate  journal  as  had  a  bearing  upon  the 
particular  fact  then  sought  to  be  proven.  But  in  this  case 
the  result  is  the  same,  as  the  court  expressly  limited  the  ap- 
plication of  this  evidence  to  the  question  of  the  constitu- 
tionality of  the  amendment  to  the  Fire  Escape  act.  The 
point  sought  to  be  made  in  the  trial  court  with  reference  to 
the  constitutionality  of  the  amendment  to  the  Fire  Escape 
act  was  eliminated  by  the  dismissal  of  the  fifth  count  of  the 
declaration,  and,  although  cross-errors  have  been  assigned 
upon  the  action  of  the  court  in  dismissing  that  count,  the 
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question  of  the  constitutionality  of  that  amendmetit  has  been 
abandoned  and  is  not  urged  on  this  appeal. 

As  appellant  did  not  present  to  the  trial  court  the  ques- 
tion of  the  constitutionality  of  the  act  of  June  4,  1909,  and 
thus  waived  the  only  constitutional  question  relied  on  here, 
there  is  nothing  involved  which  gives  this  court  jurisdiction 
on  this  appeal.  The  cause  will  therefore  be  transferred  to 
the  Appellate  Court  for  the  First  District,  and  the  clerk  will 
transmit  the  record  and  all  the  files  in  the  cause  to  said  Ap- 
pellate Court,  together  with  the  order  transferring  the  cause. 

Cause  transferred. 


EuAS  FiSCHHEIMER,  Plaintiff  in  Error,  vs,  Abraham 
KuPERSMiTH,  Defendant  in  Error. 

Opinion  Hied  April  ip,  ipi^. 

1.  Practice — complainant  may  dismiss  bill  before  a  decree,  in 
absence  of  cross-bill.  If  no  cross-bill  has  been  filed  the  complain- 
ant may  dismiss  his  bill  upon  his  own  motion  at  any  time  before 
the  entry  of  a  final  decree,  and  in  such  case  the  order  dismissing 
the  bill  is  not  a  bar  to  the  filing  of  another  bill. 

2.  Same — when  order  dismissing  bill  is  not  res  judicata.  An 
order  which  recites  that  the  court,  "having  heard  the  argument  of 
counsel  and  being  fully  advised  in  the  matter,  the  demurrer  to  the 
amended  bill  of  complaint  is  hereby  sustained  and  the  above  en- 
titled cause  dismissed  on  motion  of  complainant,"  shows,  on  its 
face,  that  the  cause  was  dismissed  by  complainant  before  the  en- 
try of  a  final  decree,  and  such  order  is  not  a  bar  to  the  filing  of 
another  bill. 

3.  Same — complainant  may  either  amend  bill  or  dismiss  it  upon 
the  sustaining  of  a  demurrer.  Upon  the  sustaining  of  a  demurrer 
to  a  bill  the  complainant  has  the  right  to  ask  leave  to  amend  the 
bill,  or  he  may  dismiss  the  bill  in  order  to  thereafter  file  another 
which  he  would  be  willing  to  stand  by. 

Writ  oi?  Error  to  the  Circuit  Cotu-t  of  Cook  county ; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding. 

James  H.  Stans^ield,  for  plaintiff  in  error. 
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Simeon  Straus,  and  Ira  E.  Straus,  for  defendant  in 
error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Haintiff  in  error,  Elias  Fischheimer,  filed  his  bill  of 
complaint  in  the  circuit  court  of  Cook  county  against  the 
defendant  in  error,  Abraham  Kupersmith,  seeking  to  have 
the  defendant  in  error  adjudged  the'  holder,  as  trustee  for 
plaintiff  in  error,  of  the  legal  title  to  an  undivided  one-sixth 
interest  in  certain  real  estate  in  Cook  county  and  for  a  de- 
cree requiring  defendant  in  error  to  convey  the  same  to  him 
by  proper  deed.  Defendant  in  error  first  interposed  a  de- 
murrer to  the  bill,  but  afterwards,  by  leave  of  court,  with- 
drew the  demurrer  land  filed  a  plea  of  res  judicata,  and  the 
cause  was  set  down  for  hearing  upon  the  plea.  Defendant 
in  error,  in  support  of  his  plea,  offered  in  evidence  the 
pleadings  filed  and  order  entered  in  a  former  suit  in  the 
said  circuit  court,  showing  that  the  plaintiff  in  error  had 
theretofore  filed  a  bill  in  the  circuit  court  of  Cook  county 
against  the  defendant  in  error  alleging  the  same  facts  and 
seeking  the  same  relief  as  the  bill  to  which  the  plea  of 
res  judicata  was  interposed;  that  the  defendant  in  error 
demurred  to  the  former  bill  after  the  same  had  been  once 
amended,  and  that  the  hearing  upon  that  demurrer  resulted 
in  the  entry  of  the  following  order :  "On  motion  of  solic- 
itor for  defendant,  this  cause  coming  on  to  be  heard  and 
the  court  having  heard  the  argument  of  counsel  and  being 
fully  advised  in  the  matter,  the  demurrer  to  the  amended 
bill  of  complaint  is  hereby  sustained  and  the  above  entitled 
cause  dismissed  on  motion  of  complainant."  Thereupon 
the  court  entered  a  decree  sustaining  the  plea  of  res  judi- 
cata and  dismissing  the  bill.  Plaintiff  in  error  has  sued  out 
this  writ  of  error  to  reverse  that  decree,  and  urges  that  the 
court  should  have  overruled  the  plea  of  res  judicata  and  re- 
quired defendant  in  error  to  answer. 
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A  complainant  has  the  right  to  dismiss  his  bill,  on  his 
own  motion,  at  any  time  before  the  entry  of  a  final  decree, 
provided  no  cross-bill  has  been  filed,  (Reilly  v.  Reilly,  139 
111.  180;  Langlois  v.  Matthiessen,  155  id.  230;  Paltser  v. 
Johnston,  213  id.  338;  Pingrey  v.  Rulon,  246  id.  109;)  and 
such  a  dismissal,  under  the  facts  shown  here,  amounts  to  a 
dismissal  without  prejudice.  (Bates  v.  Skidmore,  170  111. 
233;  Williams  v.  Breitung,  216  id.  299.)  That  the  motion 
of  complainant  to  dismiss  his  bill  in  the  former  suit  was 
made  before  the  entry  of  the  final  decree- is  evident,  as  that 
decree  recites  the  fact  that  the  dismissal  was  based  on  such 
motion. 

Etefendant  in  error  suggests  that  some  efficacy  should  be 
given  to  the  rulings  of  the  court  and  that  there  should  be 
a  time  when  litigation  must  end.  A  complainant  is  not  re- 
quired, at  his  peril,  to  file  his  bill  in  the  exact  form  he  may 
wish  it  to  stand  for  final  decree.  The  rule  as  to  amend- 
ments is  liberal.  Upon  the  sustaining  of  the  demurrer  to 
the  bill  in  the  former  suit  plaintiff  in  error  had  the  right 
to  ask  leave  to  amend  his  bill,  or  to  dismiss  the  same  that 
he  might  thereafter  file  a  bill  that  he  would  be  willing  to 
stand  by.  In  either  event,  whether  he  asked  for  and  ob- 
tained leave  to  amend  or  was  allowed  to  dismiss  that  he 
might  file  a  new  bill,  the  result  would  be  the  same,  as  the 
defendant  in  error  must  meet  the  issues  tendered  by  the 
amended  bill  or  the  new  bill.  The  dismissal  of  the  former 
bill  on  the  motion  of  the  complainant  therein  was  not  a  bar 
to  this  proceeding. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the  plea  of  former 

^  '    Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  George  Liedecker,  PlaintiflE  in  Error. 

Opinion  filed  April  jp,  jpi^, 

1.  Criminai.  law — when  it  will  be  presumed  that  person  con- 
victed of  rape  zvas  more  than  twenty-one  years  of  age.  In  the  ab- 
sence of  a  bill  of  exceptions  showing  the  evidence,  instructions  and 
grounds  of  the  motion  for  new  trial  in  a  prosecution  for  rape,  it 
will  be  presumed,  on  writ  of  error,  that  the  accused  was  more  than 
twenty-one  years  of  age  and  that  the  jury  were  therefore  not  re- 
quired to  find  his  age,  where  the  indictment  charges  the  accused 
was  a  male  person  of  the  age  of  sixteen  years  "and  upwards,"  as 
such  allegation  will  permit  proof  of  any  age  over  sixteen  years. 

2.  Same — statute  requiring  jury  to  find  age  of  accused  applies 
only  to  minors.  Section  lo  of  the  Reformatory  act,  which  provides 
that  the  jury  shall  find  whether  or  not  the  defendant  is  between 
the  ages  of  ten  and  twenty-one  years,  and  if  between  such  ages' 
shall  find  his  age,  was  intended  to  apply  to  minors,  only,  and  not 
to  operate  as  a  repeal  of  the  existing  provisions  of  the  Criminal 
Code  so  far  as  adults  are  concerned. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee 
county ;  the  Hon.  Charles  B.  Campbell,  Judge,  presiding. 

Louis  Greenberg,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  and  Wayne  H.  Dyer, 
State's  Attorney,  (Joel  C.  Fitch,  of  counsel,)  for  the 
People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  convicted  of  the  crime  of  rape,  in 
the  circuit  court  of  Kankakee  county,  and  was  sentenced  to 
the  penitentiary.  The  indictment  charged  that  the  act  was 
committed  forcibly,  and  that  plaintiff  in  error  was  then  and 
there  a  male  person  of  the  age  of  sixteen  years  and  up- 
wards. By  their  verdict  the  jury  fotmd  him  guilty  in  man- 
ner and  form  as  charged  in  the  indictment,  and  fixed  his 
punishment  at  imprisonment  in  the  penitentiary  for  the 
period  of  five  years. 
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The  sole  ground  relied  upon  for  reversal  is  that  the  jury 
failed  to  find  the  age  of  defendant  by  their  verdict.  The 
record  contains  no  bill  of  exceptions,  and  the  evidence,  in- 
structions and  the  grounds  relied  upon  in  the  motions  for 
new  trial  and  in  arrest  of  judgment  are  therefore  not  be- 
fore us.  This  same  question  arose  in  Sullivan  v.  People, 
156  111.  94,  and  we  there  held  that  section  10  of  the  "Act 
to  establish  the  Illinois  reformatory,"  etc.,  approved  June 
18,  1891,  in  force  July  i,  1891,  and  which  provides  that 
the  jury  shall  find  whether  or  not  the  defendant  is  between 
the  ages  of  ten  and  twenty-one  years,  and  if  between  such 
ages  shall  find  his  age,  was  intended  to  apply  to  minors, 
only,  and  not  to  operate  as  a  repeal  of  existing  provisions 
of  the  Criminal  Code  so  far  as  adults  are  concerned.  In 
that  case  there  was  no  bill  of  exceptions  and  the  record  was 
the  same  as  here  presented.  Referring  to  that  situation  we 
there  said :  "In  proper  cases  it  is  the  duty  of  the  coiu"t  to 
properly  instruct  the  jury  in  regard  to  finding  the  ages  of 
persons  on  trial  for  criminal  offenses.  It  will  be  presumed 
that  such  instructions  were  given  in  this  case.  It  does  not 
here  appear  that  the  verdict  was  objected  to  in  the  court 
below,  either  at  the  time  it  was  rendered  or  by  motion  for 
new  trial  or  in  arrest  of  judgment,"  and  held  that  in  that 
condition  of  the  record  it  would  be  presumed  that  the  de- 
fendant was  more  than  twenty-one  years  of  age,  as  the  jury 
were  not  required  to  find  his  age  in  their  verdict  unless 
proof  was  introduced  to  show  that  he  was  under  twenty- 
one  years  of  age.  That  holding  has  been  followed  in  Doss 
v.  People,  158  111.  660,  Porter  v.  People,  id.  370,  and  Her- 
der V.  People,  209  id.  50,  and  is  conclusive  of  this  question. 

Plaintiff  in  error,  in  support  of  his  contention,  relies 
upon  People  v.  Smith,  253  111.  283,  and  People  v.  Stowers, 
254  id.  588.  Those  cases  are  not  in  conflict  with  the  doc- 
trine announced  in  the  Sullivan  case  and  have  no  bearing 
upon  this  question. 
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The  indictment  does  not  charge  that  the  defendant,  at 
the  time  of  the  commission  of  the  offense,  was  sixteen  years 
of  age,  as  plaintiff  in  error  contends.  It  charges,  in  the 
language  of  the  statute,  that  he  was  then  and  there  a  male 
person  of  the  age  of  sixteen  years  and  upwards,  which  was 
merely  a  charge  that  he  was  over  sixteen  years  of  age  and 
would  admit  of  proof  of  any  age  over  sixteen  years. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


The  Railroad  and  Warehouse  Commission  of  Ii^linois 
ex  rel.  The  East  Side  Packing  Company,  Appellee,  vs. 
The  Vandaua  Railroad  Company,  Appellant. 

Opinion  Hied  April  ip,  ipij, 

-k.  Railroad  and  Warehouse  Commission — jurisdiction  of  the 
Railroad  and  Warehouse  Commission.  The  act  establishing  the 
Railroad  and  Warehouse  Commission  expressly  gives  it  jurisdic- 
tion over  all  common  carriers  within  the  State  and  authorizes  it  to 
establish  reasonable  switching  rules  and  regulations  and  reasona- 
ble rates  therefor,  and  to  hear  and  determine  all  questions  arising 
under  the  act. 

2.  Same — what  does  not  relate  to  the  question  of  jurisdiction. 
The  fact  that  the  Railroad  and  Warehouse  Commission  cannot 
compel  a  railroad  company  to  perform  a  service  for  its  patrons 
without  compensation  has  no  relation  to  the  question  of  the  ju- 
risdiction of  the  commission  to  hear  a  case  and  decide  what  is  a 
legal  or  reasonable  charge  for  such  service. 

3.  Same — railroad  company,  when  switching  cars  in  city,  acts 
as  a  common  carrier,  A  railroad  company,  when  switching  cars 
within  a  city,  acts  as  a  common  carrier,  the  same  as  when  engaged 
in  moving  cars  between  stations. 

4.  Same — railroad  company  may  make  only  a  single  charge  for 
switching  service.  A  railroad  company  is  entitled  to  make  only  a 
single  charge  for  switching  service,  and  is  not  entitled  to  demand, 
in  addition  to  its  regular  switching  charge,  a  specific  sum  per  car, 
as  car  rental,  for  switching  service  between  industries  on  its  lines 
or  to  industries  or  deliveries  on  other  lines. 
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5.  Same — vrhen  decision  does  not  deprive  railroad  company  of 
its  property.  A  decision  by  the  Railroad  and  Warehouse  Commis- 
sion that  a  railroad  company  is  not  entitled  to  make  two  separate 
charges  for  the  same  switching  service,  but  which  does  not  attempt 
to  limit  the  amount  of  the  single  charge  for  such  service,  does  not 
amount  in  any  way  to  the  taking  of  the  company's  property  with- 
out compensation. 

6.  Same — what  is  meant  by  term  "transportation"  The  term 
"transportation,"  as  universally  understood  and  as  defined  by  our 
statute,  includes  cars  and  other  vehicles  and  all  instrumentalities 
and  facilities  of  shipment  or  carriage,  and  while  a  railroad  com- 
pany may  make  one  charge  for  transporting  a  car  on  its  own  line 
and  a  separate  switching  charge,  if  both  are  reasonable,  it  cannot 
make  separate  charges  for  the  same  switching  service. 

Dunn,  C.  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 

FoRDYCE,  HoLLiDAY  &  White,  and  McAnulty  &  Al- 
len, for  appellant. 

William  B.  Moulton,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

One  of  the  numerous  railroad  companies  ovyrning  and 
operating  lines  of  railroad  in  the  city  of  East  St.  Louis  is 
the  appellant,  the  Vandalia  Railroad  Company.  The  rail- 
road companies  have  established  a  regular  switching  charge 
of  three  dollars  per  car  for  doing  switching  service  in  the 
city  and  delivering  cars  to  industries  on  their  own  or  other 
lines  or  to  or  from  connecting  lines.  The  appellant  has 
demanded  and  collected,  in  addition  to  the  regular  switch- 
ing charge  so  established,  a  charge  of  two  dollars  as  rental 
of  each  car  switched  by  it  for  the  East  Side  Packing  Com- 
pany, which  conducts  a  packing  plant  on  its  switch  track 
in  the  city.  The  charge  has  been  made  under  the  follow- 
ing provision  of  appellant's  tariff  : 
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"RUI.E  2.  Car  rental. — ^A  charge  of  two  dollars  per 
car  (car  rental)  will  be  assessed  in  addition  to  the  regular 
switching  rate  on  cars  furnished  by  the  Vandalia  railroad 
for  movement  in  switching  service  between  industries  on 
its  lines  or  to  industries  or  deliveries  on  other  lines." 

The  East  Side  Packing  Company  filed  its  complaint 
with  the  Railroad  and  Warehouse  Commission,  alleging 
that  this  charge  for  car  rental  was  illegal  and  asking  for 
an  order  prohibiting  appellant  from  demanding  or  collect- 
ing it.  The  appellant  answered  the  complaint,  and  after  a 
hearing  the  commission  made  an  order  on  January  i8,  191 2, 
that  the  appellant  should  desist  from  demanding,  collecting 
or  receiving  any  car  rental  in  addition  to  its  regular  pub- 
lished tariff  rate  for  switching.  The  appellant  removed  the 
case,  by  appeal,  to  the  circuit  court  of  Sangamon  county, 
where  the  order  of  the  commission  was  affirmed,  and  a 
further  appeal  was  taken  to  this  court. 

Counsel  for  the  appellant  have  filed  a  brief  in  accord- 
ance with  the  rules  of  the  court,  concluding  with  the  points 
made,  numbered  from  "i"  to  "viii,"  inclusive,  and  stating 
under  each  point  the  authorities  relied  upon  in  support  of 
it.  The  rules  permit  an  argument  in  support  of  the  brief, 
which  must  be  confined  to  discussion  and  elaboration  of  the 
points  contained  in  the  brief.  In  this  case  the  brief  is  fol- 
lowed by  an  argument  containing  subdivisions  numbered 
from  "i"  to  "v,"  inclusive,  in  which  the  order  of  the  points 
contained  in  the  brief  is  not  followed  and  Some  of  the  prop- 
ositions stated  and  contended  for  are  different  and  placed 
on  different  grounds.  The  result  is  somewhat  confusing, 
but  an  effort  will  be  made  to  state  fairly  and  dispose  of 
all  the  propositions  of  counsel  for  appellant,  whether  con- 
tained in  the  brief  or  argument. 

The  answer  filed  with  the  commission  stated :  ( i )  That 
the  commission  had  no  jurisdiction,  because  the  appellant, 
as  a  common  carrier,  was  not  required  to  perform  the 
switching  service,  and  for  doing  voluntarily  what  the  law 
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did  not  require,  it  could  impose  such  terms  as  it  desired, 
which  would  not  be  subject  to  review  or  adjustment  by  the 
commission,  and  further,  the  appellant  could  not  compel 
other  railroads  to  handle  cars  switched  by  it  to  their  lines, 
and  the  commission  could  not  compel  it  to  take  cars  for 
points  on  other  lines  or  fix  the  terms  upon  which  it  should 
take  them;  (2)  that  the  charge  for  car  rental  was  just  and 
reasonable;  (3)  that  the  charge  did  not  infringe  any  rule 
adopted  by  the  commission,  and  any  rule  requiring  the  ap- 
pellant to  abolish  the  charge  would  be  beyond  the  jurisdic- 
tion of  the  commission  and  contrary  to  the  provisions  of 
the  State  and  Federal  constitutions.  In  the  brief  filed  here 
several  of  the  points  are  stated  and  numbered  as  follows: 
(2)  The  commission  is  without  authority  to  compel  the  ap- 
pellant to  perform  a  service  without  compensation,  and  is 
therefore  without  jurisdiction;  (3)  the  commission  is  a 
tribunal  possessing  naked  statutory  powers,  which  are  ad- 
ministrative and  ministerial  and  neither  legislative  nor  ju- 
dicial; (4)  jurisdiction  of  the  commission  must  be  con- 
fined to  the  cases  clearly  placed  within  its  jurisdiction  by 
the  statute;  (5)  the  law  does  not  compel. a  railroad  com- 
pany to  send  its  cars  onto  the  rails  of  another  road.  The 
second  division  of  the  argument  is  devoted  to  the  question 
whether  the  commission  had  jurisdiction,  and  all  of  the 
above  points  are  there  re-stated  as  showing  that  it  was 
without  jurisdiction  to  act  in  the  matter. 

Taking  up  the  second  proposition  of  the  brief,  the  fact 
that  the  commission  cannot  compel  the  railroad  company 
to  perform  a  service  for  its  patrons  without  compensation 
has  no  relation  to  the  question  of  jurisdiction  to  hear  a 
case  and  decide  what  is  a  legal  or  illegal,  a  reasonable  or 
unreasonable,  charge  for  a  service.  If  the  proposition  has 
any  relation  to  the  case,  it  only  concerns  the  correctness 
of  the  finding  that  the  appellant  must  perform  the  switch- 
ing service  for  the  regular  switching  charge.  It  is  true,  as 
stated  in  the  third  and  fourth  points  of  the  brief,  that  the 
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commission  possesses  only  statutory  powers  and  its  juris- 
diction is  confined  to  the  exercise  of  such  powers,  but  the 
jurisdiction  exercised  in  this  case  is  conferred  by  statute. 
The  appellant  is  a  common  carrier  and  acts  as  such  when 
engaged  in  switching  cars  in  East  St.  Louis  exactly  as  it 
does  when  moving  cars  between  stations.  By  the  act  es- 
tablishing the  Board  of  Railroad  and  Warehouse  Commis- 
sioners and  prescribing  their  powers  and  duties  the  commis- 
sion is  expressly  given  jurisdiction  over  all  common  carriers 
within  the  State,  and  is  authorized  to  establish  reasonable 
switching  rules  and  regulations  and  reasonable  rates  there- 
for, and  to  hear  and  determine  all  questions  arising  under 
the  act. 

The  fifth  point  of  the  brief,  that  the  law  does  not  com- 
pel a  railroad  company  to  send  its  cars  upon  the  rails  of  ■ 
another  road,  has  nothing  to  do  with  the  question  of  juris- 
diction. The  argument  repeats  what  was  contained  in  the 
answer  filed  with  the  commission,  as  above  stated,  and 
counsel  contend  that  because  appellant  cannot,  by  law,  be 
compelled  to  permit  its  cars  to  leave  its  tracks,  the  switch- 
ing service  is  not  a  public  duty  but  a  matter  of  private  con- 
tract between  the  parties  interested,  like  transporting  goods 
by  teams  or  gasoline  trucks,  and  therefore  the  commission 
had  no  jurisdiction  over  the  question  of  the  charges  for 
doing  the  service.  Whether,  in  view  of  the  universal  and 
necessary  practice  of  connecting  roads,  a  railroad  company 
accepting  a  shipment  beyond  its  lines  could  be  compelled  to 
let  its  cars  go  through  without  unloading  and  re-shipping  is 
not  involved  here.  It  did  not  concern  the  packing  company, 
which  paid  connecting  lines  for  transportation,  whether  the 
connecting  carriers  unloaded  its  property  into  cars  of  their 
own  or  whether  the  two  lines  used  the  cars  of  each  other 
under  some  plan  of  compensation  adopted  by  themselves. 
Perhaps  there  is  no  danger  that  they  will  ever  adopt  a  rule 
by  which  goods  will  be  unloaded  at  each  junction,  which 
would  be  as  much  against  the  interest  and  convenience  of 

258  -  26 


Digitized  by 


Google 


402    R.  &  W.  Commission  v.  Vandalia  R.  R.  Co.     [258  111. 

railroad  companies  as  anything  that  could  be  imagined. 
Whether  the  appellant  could  be  compelled  to  do  the  switch- 
ing service  or  not,  it  does  perform  the  service  and  per- 
forms it  as  a  common  carrier.  Whether  it  uses  its  own 
cars  or  the  cars  of  some  other  company  is  of  no  interest 
to  the  shipper,  and  there  has  been  no  attempt  to  force  ap- 
pellant to  permit  its  cars  to  go  beyond  its  rails.  It  accepts 
cars  for  shipment  over  connecting  lines,  and  the  only  ques- 
tion here  is  what  is  a  legal  charge  for  the  service.  The 
commission  had  jurisdiction  to  hear  and  decide  the  case. 

The  sixth  point  of  the  brief  is,  that  the  State  cannot, 
directly  or  through  the  medium  of  the  commission,  make 
rates  so  low  as  to  deprive  the  appellant  of  a  fair  and  rea- 
sonable remtmeration,  and  the  third  division  of  the  argfu- 
ment,  which  apparently  relates  to  the  same  subject,  presents 
the  proposition  that  the  assumption  of  jurisdiction  and  the 
order  of  the  commission  are  imconstitutional  in  violating 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States.  It  is  argued  that  the  order  amounted  to  an  unlaw- 
ful taking  of  property,  contrary  to  the  fourteenth  amend- 
ment ;  but  there  is  no  question  in  the  case  of  taking  property 
at  all,  or  even  what  would  be  a  fair  and  just  remuneration 
for  the  service  perfomied.  In  the  finding  and  order  of  the 
commission  it  was  stated  that  if  the  charge  for  switching 
was  not  remunerative  the  appellant  should  make  a  charge 
that  would  be  remunerative,  and  such  a  charge  would  be 
allowed  and  sustained  by  the  commission,  if  reasonable. 
The  decision  was  that  the  appellant  could  make  only  a 
single  charge  for  the  switching  service,  and  it  was  ordered 
to  desist  from  charging,  demanding,  collecting  or  receiving 
separate  charges  for  the  same  service.  Neither  the  com- 
mission nor  the  circuit  court  held  that  appellant  was  lim- 
ited to  three  dollars,  or  any  other  sum,  for  a  switching  ser- 
vice, and  the  fourteenth  amendment  is  not  involved  in  any 
manner.  In  Louisville  and  Nashville  Railroad  Co.  v.  Cen- 
tral Stock  Yards  Co,  212  U.  S.  132,  a  requirement  that  the 
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railroad  company  should  deliver  its  cars  to  another  where 
there  was  a  physical  connection  between  the  two  roads  de- 
prived the  railroad  company  of  property  contrary  to  the 
Federal  constitution,  but  it  was  because  the  requirement 
contained  no  adequate  protection  from  loss  or  undue  de- 
tention of  cars  or  compensation  for  their  use.  In  this  case 
there  is  no  question  but  that  the  appellant  is  entitled  to  fair 
compensation  for  the  service  performed  nor  any  decision  as 
to  the  amount  that  could  be  charged,  and  the  decision  in 
that  case  has  no  relation  to  the  question  here  involved.  The 
question  to  be  decided  is  whether  the  appellant  may  law-' 
fully  divide  up  its  charges  for  the  service  of  switching  cars 
in  the  city  of  East  St.  Louis  to  different  industries  or  to 
connecting  lines  for  shipment.  There  is  no  dispute  of  the 
proposition  that  a  railroad  company  may  make  a  distinct 
charge  for  carriage  from  a  point  on  its  line  to  the  place  of 
destination,  and  if  the  car  is  to  go  beyond  its  lines  may 
make  a  separate  terminal  charge  for  delivery.  That  was 
decided  in  the  case  of  Inter-State  Commerce  Commission 
v.  Chicago,  Burlington  and  Quincy  Railroad  Co,  136  U.  S. 
132,  where  if  was  held  that  a  through  rate  and  a  separate 
terminal  charge  might  be  made  if  the  two  were  just  and 
reasonable  when  considered  separately  as  distinct  charges. 
While  a  railroad  company  may  make  one  charge  for  trans- 
porting a  car  on  its  own  line  and  a  separate  terminal  charge 
of  the  same  nature  as  the  switching  charge  established  in 
East  St.  Louis,  no  case  has  been  found  by  counsel  where 
it  was  held  that  in  either  case  the  charge  could  be  divided 
up  and  charges  made  for  the  various  elements  of  the  ser- 
vice. Our  statute  defines  the  term  "transportation"  as  in- 
cluding cars  and  other  vehicles  and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  and  that  is  the  universally 
accepted  meaning  of  the  term.  There  is  no  perceptible  dif- 
ference between  dividing  charges  for  shipment  on  the  line 
of  a  road  and  dividing  the  terminal  cliarge.  In  either  case 
the  carrier  must  furnish  the  car,  take  it  to  the  place  to  be 
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loaded,  go  after  it  and  take  it  away.  If-  it  could  do  what 
the  appellant  attempted,  it  could  charge  for  transportation 
and  then  charge  separately  for  each  of  these  services.  It 
could  also  charge  for  the  use  of  its  engine,  the  use  of  its 
tracks,  use  of  its  cars,  the  amount  of  coal  consumed,  and 
the  wages  of  the  engineer,  fireman  and  switchman.  If 
such  charges  would  be  legal  within  the  switching  limits  of 
the  city  of  East  St.  Louis  they  would  be  equally  lawful  out- 
side of  the  city  on  appellant's  line  of  railroad.  The  public 
interest  demands  that  there  should  be  a  single  charge  for 
such  a  service,  and  in  our  opinion  the  commission  and  cir- 
cuit court  decided  the  question  correctly. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Chie^  Justice  Dunn^  dissenting. 


Christopher  Wetsel,  Plaintiff  in  Error,  vs.  Nei.uE  E. 
L.  Firebaugh,  Defendant  in  Error. 

Opinion  filed  April  ig,  igi^. 

1.  Ante-nuptial  contracts — when  ante-nuptial  contract  bars 
htisband's  rights.  An  ante-nuptial  contract,  fairly  and  understand- 
ingly  entered  into,  by  which  both  parties  agree,  in  consideration  of 
the  marriage,  that  neither  shall  have  "any  right,  title  or  interest  in 
the  property  of  the  other  during  their  joint  lives  nor  afterwards," 
and  the  husband  agrees  that  he  will  not  "claim,  take  or  receive" 
any  of  the  wife's  personal  property,  nor  any  right  or  title  in  any 
of  her  real  estate,  either  as  homestead  or  dower,  bars  all  the  hus- 
band's rights  in  her  land,  and  not  merely  homestead  and  dower. 

2.  Same — when  fact  that  ante-nuptial  contract  is  not  acknowl- 
edged is  immaterial.  The  fact  that  an  ante-nuptial  contract  is  not 
acknowledged  is  not  material,  even  though  it  is  claimed  that  it  does 
not  for  that  reason  operate  as  a  release  of  the  husband's  homestead 
estate,  where  at  the  time  of  the  wife's  death  they  had  been  living 
apart  for  two  years,  during  which  time  the  husband  had  acquired 
a  home  with  his  son. 


Digitized  by 


Google 


ipriljMS.]  Wetsel  v.  Firebaugh.  405 

Writ*o^  Error  to  the  Circuit  Court  of  McDonough 
county;  the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

Elting  &  Hainune,  (Gilbert  J.  Hainune,  of  coun- 
sel,) for  plaintiff  in  error. 

Fi^CK  &  Lawyer,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  Christopher  Wetsel 
against  Nellie  E.  L.  Firebaugh,  in  her  individual  capacity 
and  as  executrix  of  the  last  will  and  testament  of  Ellen 
Wetsel,  and  other  parties  made  defendants,  for  the  parti- 
tion of  certain  lands  that  belonged  to  Ellen  Wetsel  in  her 
lifetime.  A  trial  was  had  in  the  circuit  court,  where  a  de- 
cree was  entered  dismissing  the  bill  for  want  of  equity.  To 
review  that  decree  complainant  has  sued  out  a  writ  of  er- 
ror from  this  court. 

It  appears  from  the  bill  that  Ellen  Wetsel  died  testate 
May  28,  1910,  and  at  the  time  of  her  death  was  the  owner 
in  fee  simple  of  a  lot  in  the  city  of  Bushnell  and  eighty-one 
acres  of  land  in  McDonough  county,  all  of  which  by  her 
will  she  devised  to  her  niece,  Nellie  E.  L.  Firebaugh,  who 
was  named  as  executrix  in  the  will.  The  will  was  duly 
admitted  to  probate  and  letters  testamentary  issued  to  the 
executrix  therein  named.  Ellen  Wetsel  left  surviving  her 
her  husband,  who  is  the  complainant  in  this  case.  She  left 
no  children  or  descendants  of  children,  but  left  four  brothers 
and  a  number  of  nephews  and  nieces,  besides  Nellie  Fire- 
baugh, as  her  only  heirs-at-law.  Complainant  and  others 
filed  a  bill  to  set  aside  the  will  of  Ellen  Wetsel  upon  the 
grounds  of  undue  influence  and  lack  of  mental  capacity. 
The  will  was  sustained  by  the  verdict  of  a  jury  and  a  de- 
cree of  the  circuit  court,  and  that  decree,  on  appeal,  was 
affirmed  by  this  court.     Wet::el  v.  Firebaugh,  251  111.  190. 

The  bill  alleges  that  complainant,  on  May  20,  191 1,  filed 
an  instrument  in  writing  in  the  county  court  of  McDon- 


Digitized  by 


Google 


406  Wetsel.  v.  Pirebaugh.  [28  111. 

ough  county  renouncing  and  quit-claiming  the  benefit  of  any 
jointure  given  or  assured  to  him  in  lieu  of  dower  or  any 
devise  or  other  provision  made  for  him  in  the  will  of  Ellen 
Wetsel,  and  electing  to  take  in  lieu  thereof  his  legal  inter- 
est in  her  estate  which  would  remain  after  the  payment  of 
just  claims  and  debts.  The  complainant  thereafter  claimed 
to  be  seized,  as  owner  in  fee,  of  the  undivided  one-half  of 
the  real  estate  owned  by  Ellen  Wetsel  at  the  time  of  her 
death  and  also  entitled  to  an  estate  of  homestead  therein. 
The  bill  alleged  that  Nellie  Firebaugh  was  the  owner  of 
the  other  undivided  one-half  of  said  premises,  subject  to 
the  homestead  of  complainant.  The  prayer  of  the  bill  was 
for  partition  and  an  accounting. 

The  answer  of  Nellie  Firebaugh  denies  that  complain- 
ant has  any  right,  title  or  interest  in  said  premises,  and  in 
support  of  this  denial  sets  up  and  relies  on  an  ante-nuptial 
contract  entered  into  between  complainant  and  Ellen  Wet- 
sel, whose  name  was  Ellen  Culp  just  prior  to  their  mar- 
riage. Said  ante-nuptial  contract,  after  reciting  that  com- 
plainant was  the  owner  of  certain  real  estate  (describing  it) 
and  some  personal  property  and  that  Ellen  Culp  was  the 
owner  of  real  estate  in  McDonough  county  and  also  some 
personal  property,  that  Christopher  Wetsel  had  children  by 
a  former  marriage  and  Ellen  Culp  had  no  children,  and 
that  they  were  now  contemplating  marriage  between  them- 
selves, continues  as  follows : 

"Now,  therefore,  it  is  hereby  mutually  agreed  by  and  between 
said  parties  as  follows :  That  in  consideration  of  a  marriage  about 
to  be  entered  into  by  and  between  said  parties,  that  neither  party 
shall,  by  reason  of  said  marriage,  have  any  right,  title  or  interest 
in  the  property  of  the  other  during  their  joint  lives  nor  after- 
wards. And  the  said  Christopher  Wetsel  hereby  covenants  and 
agrees  to  and  with  the  said  Ellen  Culp,  that  in  case  he  shall  sur- 
vive her  he  will  not  claim,  take  or  receive  any  of  her  personal 
property  or  any  right  or  title  in  any  of  her  real  estate,  either  as 
dower,  or  any  right  of  homestead  in  case  they  should  then  be  liv- 
ing on  any  of  her  real  estate,  and  that  during  their  joint  lives  he 
will  at  any  time,  at  her  request,  join  with  her  in  the  execution 
of  any  deed  or  mortgage  she  may  desire  to  make  concerning  her 
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lands,  and  in  case  they  shall  be  living  on  her  land  at  her  death  he 
will  immediately  surrender  the  full  and  complete  possession  of  the 
same  to  her  heirs  or  devisees.  And  the  said  Ellen  Gulp  hereby 
covenants  and  agrees  to  and  with  the  said  Christopher  Wetsel  that 
in  case  she  shall  survive  him  she  will  not  claim,  take  or  receive 
any  of  his  personal  property  or  any  right  or  title  in  any  of  his 
real  estate,  either  by  way  of  a  widow's  award  under  the  statute 
or  as  dower  or  otherwise,  or  any  right  of  homestead  in  case  they 
shall  then  be  living  on  any  of  his  real  estate,  and  that  during 
their  joint  lives  she  will,  at  his  request,  join  with  him  in  the  mak- 
ing and  executing  of  any  deed  or  mortgage  he  may  wish  to  make 
concerning  any  of  his  lands,  and  in  case  they  shall  be  living  on 
any  of  his  lands  at  the  time  of  his  death  she  will  immediately  sur- 
render and  deliver  the  possession  of  the  same  to  his  devisees  or 
heirs,  and  the  covenants  herein  shall  extend  to  and  apply  to  any 
and  all  real  estate  which  either  now  own  or  hereafter  acquire  in- 
dividually and  not  jointly,  and  that  at  the  death  of  either  and  both 
of  said  parties  the  property,  real  and  personal,  of  each  party  shall 
go  to  the  heirs  and  devisees  of  the  one  owning  such  property,  free 
and  clear  from  the  claims,  of  every  kind  whatever,  of  the  other 
party. 

"In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  this  4th  day  of  November,  A.  D.  1896. 

Christopher  Wetsel,    (Seal) 
Witnes^C.  F.  Wheat."  ^''''^^  ^"'•^-  ^^eal) 

*  In  our  opinion  this  ante-nuptial  contract  completely 
barred  complainant  of  any  right  or  interest  in  the  real  es- 
tate sought  to  be  partitioned.  The  point  is  made  that  it 
does  not  purport  to  be  in  bar  of  any  claim  of  complainant 
in  his  wife's  estate  except  as  to  dower  and  homestead.  It 
will  be  seen  that  the  agreement  recites  that  in  consideration 
of  the  marriage  of  the  parties  neither  should  have  "any 
right,  title  or  interest  in  the  property  of  the  other  during 
their  joint  lives  nor  afterwards."  The  agreement  then  re- 
cites that  complainant  covenants  and  agrees  with  Ellen  Gulp 
that  in  case  he  survives  her  he  will  not  "claim,  take  or  re- 
ceive any  of  her  personal  property  or  any  right  or  title  in 
any  of  her  real  estate,  either  as  dower  or  any  right  of  home- 
stead." Complainant  contends  that  the  words  "either  as 
dower  or  any  right  of  homestead"  should  be  construed  to 
limit  the  agreement  so  as  not  to  affect  any  right  he  would 
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have  had  in  his  wife's  property  at  her  death  in  the  absence 
of  the  agreement,  except  as  to  dower  and  homestead.  It 
is  argued  that  the  words  "or  otherwise/'  appearing  after 
the  word  "dower"  in  that  part  of  the  agreement  in  which 
Ellen  Gulp  releases  all  her  right  in  complainant's  estate  in 
the  event  she  survived  him,  shows  that  her  agreement  was 
intended  to  be  broader  than  that  of  complainant.  We  do 
not  so  construe  the  language  of  the  agreement.  That  both 
parties  intended  to,  and  did,  by  the  agreement  relinquish 
any  right  to  or  interest,  of  any  kind  or  character,  in  the 
property  of  the  other,  is  too  plain  to  our  minds  to  admit 
of  argument.  That  effect  will  be  given  to  such  agreements 
when  fairly  and  understandingly  entered  into  has  been  de- 
cided many  times  by  this  and  other  courts  and  is  not  denied 
in  this  case. 

The  lot  in  Bushnell  was  the  homestead  of  complainant 
and  his  wife  for  some  time  after  their  marriage.  The  point 
is  made  that  the  ante-nuptial  agreement  was  not  acknowl- 
edged and  there  was  no  release  of  homestead,  as  required 
by  statute.  Complainant  and  his  wife  separated  about  two 
years  before  Mrs.  WetseFs  death.  Complainant  went  to 
live  with  his  sons  in  another  township,  and  Mrs.  Wetsel 
went  to  live  with  her  niece,  Nellie  Firebaugh,  where  she 
remained  until  her  death.  The  premises  were  not  occupied 
as  a  homestead  after  the  separation,  and  the  proof  shows 
an  abandonment  of  them  as  a  home  by  both  parties.  We 
think  the  proof  shows  complainant  left  his  wife  and  ac- 
quired a  home  in  another  township,  where  he  testified  he 
voted  and  called  it  his  home.  Complainant  never  had  any 
benefit  of  jointure  given  him  by  the  will  of  his  wife  in  lieu 
of  dower  or  any  other  interest  in  the  premises,  and  his  re- 
linquishment, under  section  12  of  the  Dower  act,  was  abso- 
lutely void  and  of  no  effect. 

The  decree  of  the  circuit  court  was  right,  and  it  is  af- 

^™^^-  Decree  affirtned. 
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The  City  oi>  Chicago,  Haintiff  in  Error,  vs.  The  War- 
den W.  Shaw  Livery  Company,  Defendant  in  Error. 

Opinion  Hied  April  ip,  ipi^. 

1.  Motor  vehicles — municipalities  may  regulate  motor  vehicles 
notwithstanding  the  act  of  igii.  By  the  last  proviso  of  section  12 
of  the  Motor  Vehicle  act  of  191 1  the  legislature  has  invested  mu- 
nicipal corporations  with  power  to  make  and  enforce  reasonable 
traffic  and  other  regulations,  except  as  to  rates  of  speed,  not  in- 
consistent with  the  provisions  of  the  act.  (Ayres  v.  City  of  Chi- 
cago, 239  111.  237,  and  People  v.  Sargent,  254  id.  514,  explained.) 

2.  Ordinances — an  ordinance  is  presumed  to  be  valid.  Ordi- 
nances of  a  municipal  corporation,  to  be  valid,  must  be  reasonable ; 
but  the  presumptions  are  in  favor  of  the  validity  of  ordinances,  and 
it  is  incumbent  upon  persons  seeking  to  have  them  set  aside  as 
unreasonable,  to  point  out  or  show  affirmatively  wherein  the  un- 
reasonableness consists. 

3.  Same — Chicago  ordinance  against  aUoiving  smoke,  gas  or 
oil  to  escape  from  fnotor  vehicle  is  not  unreasonable  on  its  face. 
The  Chicago  ordinance  prohibiting  the  use  of  any  motor  vehicles 
in  such  a  manner  as  to  permit  the  escape  of  any  noxious  smoke, 
gas,  steam  or  other  offensive  odors,  or  so  as  to  discharge  any  em- 
bers, oil  or  residue  from  the  fuel  used,  is  not  in  conflict  with  the 
Motor  Vehicle  act  of  191 1,  nor  is  it,  upon  its  face,  unreasonable. 

ViCKERS,  J.,  dissenting. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon.  Freeman  K.  Blake,  Judge,  presiding. 

WiLUAM  H.  Sexton,  Corporation  Counsel,  and  James 
S.  McInerney,  Prosecuting  Attorney,  (Edwin  J.  Raber, 
Leon  Hornstein,  and  J.  Henry  Kraft,  of  counsel,)  for 
plaintiff  in  error. 

D'Ancona  &  Pflaum,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Haintiflf  in  error,  the  city  of  Chicago,  brought  an  action 
in  the  municipal  court  of  Chicago  against  the  defendant  in 
error,  the  WalSen  W.  Shaw  Livery  Company,  to  recover 
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• 

a  penalty,  not  exceeding  $25,  for  the  violation  of  section 
27286  of  the  Chicago  code  of  191 1,  it  being  alleged  in  the 
statement  of  claim  filed  in  the  municipal  court  by  the  city 
that  the  defendant  in  error  did  unlawfully  operate,  and 
permit  to  be  operated,  upon  the  streets,  alleys  and  public 
places  of  the  city,  a  motor  vehicle,  and  permitted  to  escape 
therefrom  noxious  smoke,  gas,  steam  or  other  offensive 
odors,  in  violation  of  said  section  of  the  code.  The  court, 
upon  motion  of  defendant  in  error,  quashed  the  summons 
and  dismissed  the  suit  on  the  ground  that  said  ordinance 
was  unreasonable  and  void,  and  that  the  State,  by  the  Motor 
Vehicle  act  of  June  10,  191 1,  (Laws  of  191 1,  p.  487,)  re- 
sumed control  of  the  use  and  operation  of  automobiles  and 
of  the  subject  matter  embraced  in  said  ordinance.  The  city 
of  Chicago  having  obtained  from  the  trial  judge  the  cer- 
tificate required  by  statute  therefor,  has  by  writ  of  error 
brought  the  record  directly  to  this  court  for  review. 

The  ordinance  upon  which  the  action  was  based  is  as 
follows :  "It  shall  be  unlawful  for  any  person  to  operate, 
or  for  any  owner  of  any  motor  vehicle  or  motorcycle  to 
permit  to  be  operated,  upon  the  streets,  alleys  and  public 
places  of  this  city,  any  motor  vehicle  or  motorcycle  so  as 
to  permit  to  escape  therefrom  any  noxious  smoke,  gas, 
steam  or  other  offensive  odors,  or  so  as  to  discharge  any 
embers,  oil  or  residue  from  the  fuel  used  in  the  operation 
thereof.  It  shall  be  unlawful  for  any  person  to  operate,  or 
for  any  owner  thereof  to  peraiit  to  be  operated,  upon  the 
public  streets,  alleys  and  public  places  of  this  city,  any  mo- 
tor vehicle  or  motorcycle  the  exhaust  pipe  of  which,  used 
for  carrying  exhaust  gases  from  such  vehicle  or  motor- 
cycle, are  not  parallel  to  the  ground." 

It  is  contended  by  defendant  in  error  that  the  intent 
and  purpose  of  the  legislature  in  passing  the  Motor  Vehicle 
act  of  191 1  was  to  withdraw  from  municipalities  the  power 
to  make  any  regulation  whatever  of  the  use  and  operation 
of  motor  vehicles,  and  that  said  act  must  be  regarded  as 
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supplying  the  sole  method  of  regulating  the  use  and  oper- 
ation of  motor  vehicles  within  the  State.  It  is  not  denied 
that  prior  to  the  enactment  of  this  statute  plaintiff  in  er- 
ror, as  one  of  the  municipalities  of  the  State,  possessed  the 
power  to  legislate  upon  the  subject  covered  by  the  ordi- 
nance in  question,  but  it  is  insisted  that  the  Motor  Vehicle 
act  of  191 1  withdrew  that  power  and  by  implication  re- 
pealed the  grant  theretofore  given  municipalities  to  legis- 
late upon  this  subject. 

The  Motor  Vehicle  act  of  191 1  contains  twenty-one  sec- 
tions. Section  12  is  relied  upon  as  the  one  which  divests 
municipalities  of  the  power  to  make  such  regulation  as  is 
attempted  by  this  ordinance.  The  other  sections  of  the  act 
deal  with  such  questions  as  the  registration  by  owners  of 
motor  vehicles ;  the  placing  upon  the  vehicle  of  the  number 
plate  provided  by  the  Secretary  of  State;  the  equipment 
of  the  vehicle  with  lamps,  brakes,  horns,  and  the  like;  the 
registration  by  manufacturers ;  the  prohibition  against  put- 
ting a  fictitious  number  upon  any  vehicle;  registration  in 
case  of  sale;  speed;  licenses  and  badges  of  chauffeurs;  the 
use  of  motor  vehicles  without  the  owners'  consent ;  certain 
laws  of  the  road,  and  the  like.  Section  12  of  the  act  is 
as  follows: 

"No  owner  of  a  motor  vehicle,  except  motor  trucks  and 
motor-driven  commercial  vehicles,  or  motor  bicycle,  who 
shall  have;  obtained  a  certificate  from  the  Secretary  of  State 
and  paid  the  registration  fees  as  hereinbefore  provided, 
shall  be  required  to  pay  any  tax  for  vehicles  carrying  loads 
or  any  other  tax  upon  the  use  of  any  such  motor  vehicle  or 
motor  bicycle  in  excess  of  the  sum  of  $10  per  annum  for 
motor  vehicles  of  thirty-five  horse  power  or  less  used  for 
the  transportation  of  persons  or  more  than  twenty  dollars 
($20)  per  annum  for  motor  vehicles  of  more  than  thirty- 
five  (35)  horse  power  used  for  the  transportation  of  per- 
sons, from  and  after  May  i,  1912,  or  to  obtain  any  other 
license  or  permit  to  use  or  operate  the  same,  nor  shall  such 
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owner  be  required  to  display  upon  his  motor  vehicle  or 
motor  bicycle  any  other  number  than  the  number  of  the 
registration  seal,  issued  by  the  Secretary  of  State,  or  ex- 
cluded or  prohibited  from  or  limited  in  the  free  use  of  his 
said  motor  vehicle  or  motor  bicycle,  nor  limited  as  to  speed 
upon  any  public  street,  avenue,  road,  turnpike,  driveway, 
parkway,  or  any  other  public  place,  at  any  time  when  the 
same  is  or  may  hereafter  be  opened  to  the  use  of  persons 
having  or  using  other  vehicles,  nor  be  required  to  comply 
with  other  provisions  or  conditions  as  to  the  use  of  said 
motor  vehicles  or  motor  bicycles  except  as  in  this  act  pro- 
vided: Provided,  however ,  that  nothing  in  this  section 
contained  shall  be  construed  to  apply  to,  or  include,  any 
speedway  created,  provided  for,  or  maintained  by  the  local 
authorities  of  any  city,  village,  town  or  other  municipal 
corporation  within  the  State:  And,  provided,  further,  that 
the  local  authorities  having  jurisdiction  over  the  public 
parks  shall  not  by  the  terms  of  this  act  be  prohibited  from 
adopting  and  enforcing  such  reasonable  ordinances,  rules 
or  regulations  concerning  the  speed  at  which  motor  vehicles 
or  motor  bicycles  may  be  operated  within  any  such  parks, 
provided  the  rate  of  speed  of  motor  vehicles  or  motor  bi- 
cycles by  such  ordinances,  rules  or  regulations  shall  not  be 
lower  than  the  rate  fixed  for  other  vehicles  and  provided  ^ 
such  authorities  shall,  by  signs  conspicuously  placed,  indi- 
cate the  rate  of  speed  permitted  by  such  ordinances,  rules 
or  regulations :  And,  provided,  further,  that  motor  vehicles 
or  motor  bicycles  may  be  excluded  from  any  cemetery  or 
grounds  used  for  the  burial  of  the  dead,  by  the  authorities 
having  jurisdiction  over  the  same.  Except  as  in  this  sec- 
tion provided,  no  city,  town  or  village,  or  other  municipality 
shall  have  power  to  make  any  ordinance,  by-laws  or  reso- 
lution limiting  or  restricting  the  use  or  speed  of  motor 
vehicles  or  motor  bicycles,  and  no  ordinance,  by-law  or 
resolution  heretofore  or  hereafter  made  by  any  city,  village 
or  town,  or  other  municipal  corporation  within  the  State, 
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by  whatever  name  known  or  designated,  in  respect  to  or 
limiting  the  use  or  speed  of  motor  vehicles  or  motor  bicycles 
shall  have  any  force,  effect  or  validity,  and  they  are  here- 
by declared  to  be  of  no  validity  or  effect :  Provided,  that 
nothing  in  this  act  contained  shall  be  construed  as  affecting 
the  power  of  municipal  corporations  to  make  and  enforce 
ordinances,  rules  and  regulations  affecting  motor  trucks  and 
motor-driven  commercial  vehicles  and  motor  vehicles  which 
are  used  within  their  limits  for  public  hire,  or  from  making 
and  enforcing  reasonable  traffic  and  other  reg^ilations  ex- 
cept as  to  rates  of  speed  not  inconsistent  with  the  provi- 
sions hereof." 

Whether  this  section  is  as  broad  in  its  meaning  as  is 
contended  for  by  defendant  in  error  depends  largely  upon 
the  meaning  of  the  word  "use"  as  it  is  there  employed. 
Defendant  in  error  treats  this  word  as  though  it  were  em- 
ployed in  its  broadest  sense,  and  its  contention  is,  in  sub- 
stance, that  the  statute,  by  depriving  the  municipalities  of 
the  State  of  the  power  to  make  any  ordinance,  by-laws  or 
resolution  limiting  or  restricting  the  use  or  speed  of  motor 
vehicles  or  motor  bicycles,  withdrew  from  the  municipalities 
the  power  to  make  any  regulations,  except  traffic  regula- 
tions, with  reference  to  motor  vehicles  while  being  driven 
over  the  streets.  A  careful  inspection  of  this  section  will 
disclose  that  the  word  "use"  is  not  employed  in  so  broad 
a  sense,  but  is  limited  to  mean  the  mere  driving  of  the  ma- 
chine over  and  along  the  streets  of  municipalities,  and  does 
not  include  the  means  furnished  or  the  method  adopted  for 
the  operation  of  the  machine  while  being  so  driven.  The 
section  first  provides  that,  with  certain  exceptions,  no  owner 
of  a  motor  vehicle  who  has  paid  the  registration  fees  and 
obtained  a  certificate  from  the  Secretary  of  State  shall  be 
required  to  pay  any  tax  upon  the  use  of  such  motor  vehicle 
in  excess  of  a  certain  sum,  the  amount  being  graded  to 
correspond  with  the  horse  power,  and  shall  not  be  required 
to  obtain  any  other  license  or  permit  to  use  or  operate  the 
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same  or  be  required  to  display  any  other  number  than  that 
issued  by  the  Secretary  of  State;  that  he  shall  not  be  ex- 
cluded or  prohibited  from  or  limited  in  the  "free  use"  of 
his  motor  vehicle,  nor  limited  as  to  speed  upon  any  street 
or  highway  at  any  time  when  the  same  is  open  to  the  use 
of  persons  using  other  vehicles,  and  that  he  shall  not  be 
required  to  comply  with  other  provisions  or  conditions  as 
to  the  use  of  said  motor  vehicle  except  as  provided  in  the 
act.  The  first  proviso  is,  that  nothing  contained  in  the  sec- 
tion shall  be  construed  to  apply  to  any  speedway  main- 
tained by  the  local  authorities  of  any  municipality.  The 
second  proviso  gives  permission  to  authorities  having  ju- 
risdiction over  public  parks  to  adopt  and  enforce  reasonable 
speed  regulations,  provided  the  rate  of  speed  fixed  shall  not 
be  lower  than  the  rate  fixed  for  other  vehicles.  The  third 
proviso  is  that  motor  vehicles  may  be  excluded  from  any 
cemetery.  Then  follows  the  provision  upon  which  defend- 
ant in  error  relies,  that  "except  as  in  this  section  provided, 
no  city,  town  or  village,  or  other  municipality  shall  have 
power  to  make  any  ordinance,  by-laws  or  resolution  limit- 
ing or  restricting  the  use  or  speed  of  motor  vehicles  or  mo- 
tor bicycles,  and  no  ordinance,  by-law  or  resolution  hereto- 
fore or  hereafter  made  by  any  city,  village  or  town,  or  other 
municipal  corporation  within  the  State,  by  whatever  name 
known  or  designated,  in  respect  to  or  limiting  the  use  or 
speed  of  motor  vehicles  or  motor  bicycles  shall  have  any 
force,  effect  or  validity,  and  they  are  hereby  declared  to  be 
of  no  validity  or  effect.'* 

It  will  be  observed  that  throughout  this  section,  up  to 
that  portion  just  quoted,  the  use  of  motor  vehicles  referred 
to  is  that  general  use  or  employment  which  means  the  mere 
running  of  the  machine  for  the  general  purposes  for  which 
it  was  intended, — the  use  which  permits  the  driver, of  the 
machine  to  go  whenever  and  wherever  he  wishes.  The  evi- 
dent intent  of  this  section  is,  that,  having  paid  the  registra- 
tion fee  rec^uired,  the  owner  of  a  motor  vehicle  should  not 
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be  deprived  of  the  free  use  of  any  street  or  public  highway 
or  the  right  to  pass  freely  over  the  same  at  such  rate  of 
speed  as  has  been  fixed  by  the  legislature,  the  only  restric- 
tions of  such  use  permitted  being  those  contained  in  the 
several  provisos.  That  this  must  be  the  correct  construc- 
tion is  evident  from  the  last  proviso  of  the  section,  which 
expressly  confers  the  right  upon  municipalities  to  make  and 
enforce  reasonable  traffic  and  other  regulations,  except  as 
to  rates  of  speed,  not  inconsistent  with  the  provisions  of 
the  act.  If  the  word  "use"  is  employed  in  this  act  in  the 
broad  sense  the  defendant  in  error  contends  for,  then  the 
authority  to  make  and  enforce  such  "other  regulations,'* 
contained  in  this  proviso,  would  be  in  hopeless  conflict  with 
the  remainder  of  the  section. 

Defendant  in  error  cites  Ayres  v.  City  of  Chicago,  239 
111.  237,  and  People  v.  Sargent,  254  id.  514,  as  sustaining 
its  theory  that  the  legislature  has  withdrawn  all  power  from 
municipalities  to  pass  any  ordinance  attempting  to  regu- 
late the  operation  of  motor  vehicles,  and  quotes  from  those 
cases.  The  Ayres  case  was  decided  in  1909,  and  the  Motor 
Vehicle  act  of  1907  (Laws  of  1907,  p.  510,)  was  therein 
considered.  That  act,  in  its  general  scope  and  intent,  was 
quite  similar  to  the  act  of  191 1.  The  present  law  was 
enacted  since  the  Ayres  case  was  decided,  and  the  legisla- 
'ture  had  before  it  the  opinion  of  the  court  in  the  Ayres  case 
at  the  time  it  was  passed.  Section  12  of  the  act  of  191 1 
deals  with  the  same  subject  matter  as  section  13  of  the  act 
of  1907  and  is  practically  the  same  in  its  scope  and  intent, 
except  that  by  the  act  of  191 1  the  following  language  is 
added  to  the  last  proviso  of  said  section  12:  "or  from 
making  and  enforcing  reasonable  traffic  and  other  regula- 
tions except  as  to  rates  of  speed  not  inconsistent  with  the 
provisions  hereof."  That  provision  was  nowhere  contained 
in  the  act  of  1907,  and  the  intent  and  purpose  of  the  legis- 
lature in  incorporating  it  into  the  act  of  191 1  was  undoubt- 
edly to  meet  the  statement  in  the  Ayres  case  that  it  was 
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clearly  the  purpose  of  the  legislature  to  pass  a  new  and 
complete  law  designed  to  take  the  place  of  all  municipal 
ordinances  or  rules  regulating  the  equipment  and  operation 
of  motor  vehicles.  By  the  addition  of  the  language  last 
quoted  to  the  act  of  191 1  the  legislature  has  invested  mu- 
nicipalities with  the  power  and  authority  to  make  any  regu- 
lation of  the  use  of  motor  vehicles  not  inconsistent  with  the 
provisions  of  the  act,  except  as  to  rates  of  speed. 

The  Sargent  case  was  decided  under  the  act  of  191 1. 
The  only  question  there  presented  was  whether  the  act  was 
constitutional,  and  a  decision  of  that  question  did  not  in- 
volve the  question  of  the  power  of  municipalities  to  make 
and  enforce  such  resLsonable  regulations  relating  to  motor 
vehicles  as  are  not  inconsistent  with  the  regulations  con- 
tained in  said  act.  The  effect  of  the  provision  added  to 
the  last  proviso  of  said  section  12  above  quoted  was  neither 
presented  nor  considered,  nor  was  a  consideration  there- 
of necessary  to  a  decision  of  the  question  there  presented. 
The  statements  appearing  in  the  Sargent  case,  after  quot- 
ing from  the  opinion  in  the  Ayres  case,  that  "the  legislative 
intent  is  the  same  as  expressed  above  in  respect  to  the  act 
of  1907,"  and  that  "the  manifest  purpose  of  the  legislature 
was  to  bring  the  whole  subject  of  regulating  the  use  of 
motor  vehicles  under  the  control  of  the  State,"  while  not 
affecting  the  decision  in  that  case,  would,  if  followed  with- 
out qualification  in  a  case  such  as  the  one  at  bar,  nullify  the 
said  provision  added  to  the  last  proviso  of  said  section  12. 
In  order  to  give  effect  to  the  plain  provisions  of  the  act  of 
191 1,  those  statements  must  be  qualified  so  as  not  to  em- 
brace the  power  of  municipalities  to  make  and  enforce  rea- 
sonable traffic  and  other  regulations,  except  as  to  rates  of 
speed,  not  inconsistent  with  the  provisions  of  the  act. 

It  is  true  that  the  powers  of  municipalities  are  all  dele- 
gated, and  the  legislature  may  at  any  time  either  modify 
such  delegated  powers  or  entirely  withdraw  them,  but  by 
the  Motor  Vehicle  act  of  191 1  the  legislature  did  not  intend 
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to  deprive  municipalities  of  the  power  to  legislate  upon  the 
subject  matter  covered  by  the  ordinance  in  question.  The 
ordinance  is  not  invalid  as  being  in  conflict  with  that  act. 

The  defendant  in  error  has  not  discussed  the  question 
whether  the  ordinance  is  unreasonable  and  has  advanced 
no  reason  why  the  action  of  the  court  should  be  sustained 
on  this  ground.  Whether  any  particular  ordinance  is  rea- 
sonable for  the  purposes  for  which  it  is  enacted  is  in  the 
first  instance  a  question  to  be  determined  by  the  municipal 
authorities.  When  they  have  acted  and  the  ordinance  has 
been  passed  it  is  presumptively  valid,  and  before  a  court 
would  be  justified  in  holding  it  invalid  its  unreasonableness 
must  be  clearly  made  to  appear.  While  it  is  true  that  mu- 
nicipal ordinances,  to  be  valid,  must  be  reasonable,  the  pre- 
sumption is  in  favor  of  their  validity,  and  it  is  incumbent 
upon  anyone  seeking  to  have  them  set  aside  as  unreason- 
able, to  point  out  or  show  affirmatively  wherein  the  unrea- 
sonableness consists.  (Chicago  and  Alton  Railway  Co.  v, 
Averill,  224  111.  516;  People  v.  Grand  Trunk  Western  Rail- 
way Co.  2^2  id.  292.)  There  is  nothing  on  the  face  of  this 
ordinance  which  clearly  shows  it  to  be  unreasonable.  To 
determine  whether  it  is  unreasonable  would  require  proof 
aliunde  the  ordinance.  The  action  of  the  court  in  quash- 
ing the  summons  cannot,  therefore,  be  sustained  upon  that 
ground. 

The  judgment  of  the  municipal  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 

Reversed  and  remanded. 

Mr.  Justice  Vickers,  dissenting. 


258  -  27 
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Ai<VA  A.  Baker  et  al.  vs.  Chari^es  H.  Baker  et  al.  Ap- 
pellees.— (D.  R,  Anderson,  Appellant.) 

Opinion  Hied  April  i^,  Jp/J. 

1.  Attorneys'  hit^s-^service  of  notice  claiming  a  lien  has  the 
same  effect  as  an  assignment.  Under  the  Attorney's  Lien  act  the 
service  of  notice  claiming  a  lien  has  the  same  effect  as  an  assign- 
ment to  the  attorney  of  an  interest  in  any  judgment  or  decree  that 
may  be  rendered  or  in  the  proceeds  of  any  settlement  that  may  be 
made  by  the  debtor  with  the  client,  and  is  such  an  assignment  as 
the  debtor  is  bound  to  respect. 

2.  Same — the  Attorney's  Lien  act  is  not  merely  remedial.  The. 
Attorney's  Lien  act  is  remedial  in  its  nature,  but  aside  from  the 
remedy  it  creates  a  new  and  substantial  right  in  favor  of  the  at- 
torney and  divests  the  client  of  substantial  rights  which  he  there- 
tofore possessed. 

3.  Same — effect  of  Attorney's  Lien  act.  The  lien  given  by  the 
Attorney's  Lien  act  is  upon  the  proceeds,  only,  of  the  litigation  or 
settlement  of  the  claim,  and  by  serving  the  notice  the  attorney  in 
effect  becomes  a  joint  claimant  with  his  client,  and  to  the  extent 
of  the  amount  of  his  fee  has  the  same  interest  as  his  client  in  the 
judgment  or  decree  or  proceeds  of  any  settlement  and  is  entitled 
to  his  pro  rata  share  thereof. 

4.  Same — Attorney's  Lien  act  does  not  apply  to  contracts  made 
before  act  took  effect.  The  Attorney's  Lien  act  does  not  apply  to 
contracts  made  between  attorneys  and  clients  before  the  act  took 
effect,  as  to  hold  otherwise  and  give  the  act  retrospective  operation 
would  render  the  act  unconstitutional,  as  violating  the  obligation 
of  contracts. 

5.  Constitutional  law — rule  where  a  statute  admits  of  two 
constructions.  Where  a  statute  admits  of  two  constructions,  one 
of  which  will  render  it  valid  and  the  other  invalid,  the  courts  arc 
bound  to  adopt  the  construction  which  will  render  it  valid. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Grundy  county;  the  Hon.  Edgar  EldrEdge,  Judge,  pre- 
siding. 

William  H.  Boys,  (D.  R.  Anderson,  pro  se,)  for  ap- 
pellant. 
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C.  F.  Hanson,  and  Duncan,  Doyle  &  O'Conor,  for 
appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellant,  D.  R.  Anderson,  filed  his  petition  in  the  cir- 
cuit court  of  Grundy  county,  in  a  cause  there  pending  in 
which  he  represented  the  complainants,  to  adjudicate  the 
rights  of  the  parties  and  to  enforce  his  lien  under  the  At- 
torney's Lien  act  of  1909.  On  motion  of  appellees  the  pe- 
tition was  dismissed.  On  appeal  to  the  Appellate  Court  for 
the  Second  District  the  order  of  the  circuit  court  dismissing 
the  petition  was  affirmed.  A  certificate  of  importance  hav- 
ing been  allowed,  this  appeal  has  been  perfected. 

On  May  10,  1907,  clients  of  appellant  filed  their  bill  in 
the  circuit  court  of  Grundy  county  to  set  aside  the  last  will 
and  testament  of  one  Laura  A.  Gould,  and  appellees  were 
made  defendants  to  the  bill.  Prior  to  that  time  appellant 
had  entered  into  a  written  contract  with  his  clients  for  the 
payment  to  him  of  a  stipulated  percentage  of  any  amount 
recovered  or  received  in  any  way  as  the  result  of  the  liti- 
gation. Subsequent  to  the  time  that  the  Attorney's  Lien 
act  of  1909  went  into  effect  (the  cause  being  still  undisposed 
of)  appellant  served  notice  upon  each  of  the  appellees  of 
his  claim  for  lien  under  said  act.  Afterwards,  without  the 
knowledge  of  appellant,  appellees  settled  the  matter  in  con- 
troversy with  the  complainants  in  the  bill,  in  which  settle- 
ment the  notice  of  appellant  and  his  claim  for  a  lien  were 
ignored. 

The  sole  question  presented  is,  whether  an  attorney  is 
entitled  to  a  lien  for  his  fees  when  the  employment  and  con- 
tract for  fees  were  entered  into  prior  to  the  passage  of 
the  Attorney's  Lien  act.  That  act  is  as  follows:  "That 
attorneys  at  law  shall  have  a  lien  upon  all  claims,  demands 
and  causes  of  action,  including  all  claims  for  unliquidated 
damages,  which  may  be  placed  in  their  hands  by  th&ir  cli- 
ents for  suit  or  collection,  or  upon  which  suit  or  action  has 
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been  instituted,  for  the  amount  of  any  fee  which  may  have 
been  agreed  upon  by  and  between  such  attorneys  and  their 
clients,  or,  in  the  absence  of  such  agreement,  for  a  reason- 
able fee,  for  the  services  of  such  attorneys  rendered  or 
to  be  rendered  for  their  clients  on  account  of  such  suits, 
claims,  demands  or  causes  of  action:  Proinded,  however, 
such  attorneys  shall  serve  notice  in  writing  upon  the  party 
against  whom  their  clients  may  have  such  suits,  claims  or 
causes  of  action,  claiming  such  lien  and  stating  therein  the 
interest  they  have  in  such  suits,  claims,  demands  or  causes 
of  action,  and  such  lien  shall  attach  to  any  verdict,  judg- 
ment or  decree  entered  and  to  any  money  or  property  which 
may  be  recovered,  on  account  of  such  suits,  claims,  demands 
or  causes  of  action,  from  and  after  the  time  of  service  of 
the  aforesaid  notice.  On  petition  filed  by  such  attorneys  or 
their  clients  any  court  of  competent  jurisdiction  shall,  on 
not  less  than  five  days'  notice  to  the  adverse  party,  adjudi- 
cate the  rights  of  the  parties  and  enforce  such  lien  in  term 
time  or  vacation."    (Laws  of  1909,  p.  97.) 

The  contention  of  appellant  is  two-fold :  First,  that  the 
act  by  its  express  terms  is  retrospective;  and  second,  that 
it  is  remedial,  only,  and  therefore  applies  to  contracts  en- 
tered into  before  its  passage.  While  the  act  is  remedial  in 
its  nature  it  creates  new  rights  aside  from  the  remedy.  The 
rights  of  the  defendant  or  debtor  are  neither  increased  nor 
diminished  by  the  act,  but  this  is  not  true  of  the  plaintiff 
or  claimant.  Under  the  laws  existing  prior  to  the  passage 
of  this  act  a  client  was  under  obligation  to  pay  his  attorney 
the  fees  agreed  upon,  or,  in  the  absence  of  an  agreement, 
a  reasonable  fee.  Under  the  act  in  question  the  obligation 
on  the  part  of  the  client  to  pay  is  the  same,  but  the  attor- 
ney is  given  a  means  for  enforcing  payment  which  is  of 
material  concern  to  his  client.  While  the  act  is  entitled  as 
one  creating  an  attorney's  lien  and  for  enforcement  of  the 
same,  and  while  it  in  terms  gives  the  attorney  a  lien  for 
his  fees,  the  lien  created  partakes  but  little  of  the  elements 
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and  nature  of  the  ordinary  lien.  It  attaches  to  any  verdict, 
judgment,  decree,  or  the  proceeds  of  any  settlement.  In 
other  words,  it  is  a  lien  upon  the  proceeds,  only,  of  the  liti- 
gation or  settlement  of  the  claim.  Should  the  defendant 
or  debtor  ignore  the  notice  claiming  a  lien  and  settle  in 
full  directly  with  his  adversary,  there  is  no  specific  property 
left  in  his  hands  which  could  be  applied  to  the  payment  of 
the  attorney's  fees  upon  foreclosure  or  other  proceedings  to 
enforce  the  lien.  The  only  recourse  that  an  attorney  has 
under  those  circumstances  is  to  bring  suit,  recover  a  judg- 
ment and  collect  it  in  the  ordinary  way.  By  serving  the 
notice  claiming  a  lien  the  attorney  in  effect  becomes  a  joint 
claimant  with  his  client  in  any  judgment  or  decree  that 
may  be  rendered  or  in  the  proceeds  of  any  settlement  that 
may  be  made  by  the  client,  and  to  the  extent  of  the  amount 
of  his  fee  has  the  same  interest  in  such  proceeds,  judgment 
or  decree  as  his  client  and  is  entitled  to  his  pro  rata  share 
thereof.  In  short,  when  the  notice  claiming  a  lien  is  served 
on  the  defendant  or  debtor  under  this  statute  it  has  the 
effect  of  an  assignment  of  an  interest  in  any  judgment  or 
decree  that  may  be  rendered  or  in  the  proceeds  of  any  set- 
tlement that  may  be  made  by  the  client,  and  is  such  an  as- 
signment that  the  defendant  or  debtor  is  bound  to  respect. 
This  creates  a  new  and  a  substantial  right  in  favor  of  the 
attorney  and  divests  the  client  of  substantial  rights  that  he 
theretofore  possessed. 

All  contracts  of  employment  between  attorney  and  client 
made  after  this  act  went  into  effect  are  governed  and  con- 
trolled by  the  act,  w-hich  becomes  a  part  of  the  contract  it- 
self. To  hold  that  this  act  applies  to  a  contract  made  prior 
to  its  passage  would  be  to  make  a  new  contract  between 
attorney  and  client,  investing  one  with  and  divesting  the 
other  of  substantial  rights,  and  would  render  the  act  ob- 
noxious to  the  constitutional  provision  concerning  laws  im- 
pairing the  obligation  of  contracts.  Where  a  statute  will 
permit  of  two  constructions,  one  of  which  would  render  it 
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invalid  and  the  other  valid,  courts  are  bound  to  adopt  that 
construction  which  will  render  the  act  valid.  The  act  can 
readily  be  given  such  a  construction  as  renders  it  pros- 
pective, only,  in  its  effect,  and  we  are  of  the  opinion  that 
it  should  be  so  construed  as  to  apply  only  to  such  contracts^ 
of  employment  as  were  made  subsequent  to  its  enactment. 
As  the  act  was  not  in  force  at  the  time  this  contract  of 
employment  was  made,  appellant  was  not  entitled  to  claim 
a  lien  under  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Harry  G.  Bei^ding,  Plaintiff  in  Error,  vs,  Francis  W. 
Parsons  et  al.  Defendants  in  Error. 

Opinion  filed  April  jp,  ipi^. 

1.  Wills — when  devise  creates  contingent  remainders,  A  de- 
vise to  the  testator's  daughter  for  life,  subject  to  the  prior  life 
estate  of  the  testator's  widow,  then  to  the  child  or  children  of  such 
daughter  who  may  be  surviving  at  the  time  of  her  death,  or  if  no 
child  or  children  survive  her  then  to  the  testator's  children  who 
may  then  be  living,  or  if  none  be  living  then  to  a  named  charitable 
institution,  creates  contingent  remainders  supported  by  the  life  es- 
tate in  the  daughter,  the  reversion  being  in  the  testator's  heirs. 

2.  Same — contingent  remainders  are  destroyed  by  a  merger  of 
reversion  and  life  estate.  Where  the  reversion  is  conveyed  by  the 
heirs  of  the  testator  and  the  life  estate  upon  which  several  con- 
tingent remainders  depend  is  conveyed  to  the  same  person  who 
has  obtained  the  reversion,  the  reversion  and  the  life  estate  merge 
and  the  contingent  remainders  are  destroyed. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Duane  J.  Carnes,  Judge,  presiding. 

H.  W.  McEwEN,  for  plaintiff  in  error. 

W.  C.  Kellum,  and  A.  W.  Pisk,  for  defendant  in  er- 
ror James  L.  Beaton. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  filed  a  bill  in  the  circuit  court  of 
DeKalb  county  claiming  to  be  the  owner  of  an  eighty-acre 
tract  of  land  therein  described,  and  praying  that  a  certain 
cloud  be  removed  from  the  title  and  that  he  be  decreed  to 
be  the  owner,  in  fee  simple,  of  the  premises.  Certain  of 
the  parties  defendant  answered  the  bill,  and  upon  a  hearing 
the  court  decreed  that  plaintiff  in  error  did  not  own  the 
land,  was  not  entitled  to  the  relief  prayed,  and  dismissed 
the  bill  for  want  of  equity.  The  case  is  brought  to  this 
court  for  review  by  writ  of  error. 

The  land  in  controversy  was  eighty  acres  of  a  hundred 
and  sixty  acre  tract  owned  by  James  Cox  in  his  lifetime. 
Cox  died  testate  September  2,  1899,  leaving  siu-viving  him 
a  widow,  Catherine  Cox,  and  two  daughters,  Mary  J.  Cox 
and  Bridget  Beaton,  his  only  children  and  heirs-at-law.  By 
the  third  clause  of  his  will  the  testator  gave  his  widow  a 
life  estate  in  all  his  real  estate.  The  fifth  clause  is  the 
only  part  pf  the  will  involved  in  this  litigation.  That  clause 
is  as  follows : 

''Fifth — I  give  and  devise  to  my  daughter  Bridget  Bea- 
ton the  use  of  the  following  described  real  estate,  to-wit: 
The  west  half  (^)  of  the  north-east  quarter  (J4)  of  sec- 
tion one  (i),  in  township  thirty-nine  (39),  north,  range 
four  (4),  east  of  the  third  principal  meridian,  containing 
eighty  acres  of  land  more  or  less,  situated  in  said  county 
of  DeKalb  and  State  of  Illinois,  during  her  natural  life, 
after  the  decease  of  my  said  wife,  said  life  estate  hereby 
devised  to  my  said  daughter  Bridget  Beaton  being  subject 
to  said  life  estate  to  my  said  wife.  And  I  give  and  devise 
said  real  estate  last  above  described  to  the  child  or  children 
of  my  said  daughter  Bridget  who  may  be  surviving  at  the 
time  of  her  decease,  to  have  and  to  hold  the  same  to  the 
said  child  or  children,  their  heirs  and  assigns  forever,  sub- 
ject to  said  life  estates  above  and  herein  devised;    and  in 
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case  there  should  be  no  child  or  children  of  my  said  daugh- 
ter Bridget  living  at  the  time  of  her  decease,  then  I  give 
and  devise  the  same  to  my  child  or  children,  and  the  de- 
scendants of  my  child  or  children,  who  may  be  living  at  the 
time  of  the  decease  of  my  said  daughter  Bridget,  the  child 
or  children  of  any  deceased  child  to  take  the  same  share 
which  their  father  or  mother,  as  the  case  may  be,  would 
have  taken  if  living;  and  in  case  none  of  my  children  or 
descendants  of  my  children  be  living  at  the  time  of  the  de- 
cease of  my  daughter  Bridget,  then  I  give  and  devise  the 
said  real  estate  last  above  described  to  the  charitable  insti- 
tution known  as  The  Mother  of  Shepards  of  St.  Louis, 
Missouri,'  to  have  and  to  hold  the  same  forever,  subject, 
however,  in  all  cases,  to  the  life  estate  herein  devised  to 
my  said  wife/' 

The  widow  of  the  testator  died  in  1910,  and  on  April 
17,  1912,  the  two  daughtel"s,'Mary  J.  Cox  and  Bridget' Bea- 
ton, made  a  deed  of  conveyance  to  plaintiff  in  error  for  the 
reversion  in  fee  in  the  eighty  acres  described  in  the  bill. 
The  deed  recited  at  length  the  provisions  in  the  will  of 
James  Cox,  and  that  the  grantors,  as  his  sole  surviving 
heirs,  were  entitled  by  descent,  as  upon  a  partial  intestacy 
of  the  testator,  to  the  legal  reversion  in  fee  in  and  to 
the  premises  described  pending  the  happening  of  the  event 
whereby  the  remainder  should  become  vested,  and  that  it 
was  the  purpose  and  desire  to  convey  to  plaintiff  in  error 
such  reversion  in  fee,  and  no  other  interest,  in  and  to  the 
eighty  acres  of  land  described.  On  the  same  day  Bridget 
Beaton,  by  deed  reciting  the  provisions  of  the  will  of  James 
Cox  and  that  she  and  Mary  J.  Cox  had  conveyed  the  re- 
version in  fee  to  plaintiff  in  error,  conveyed  to  him  her  life 
estate  in  the  eighty  acres.  The  deed  recites  that  the  pur- 
pose and  intention  was  that  the  life  estate  should  merge  in 
the  reversion  in  fee  and  be  thereby  extinguished  and  pre- 
maturely destroyed,  and  the  grantee  vested  at  once  with  the 
legal  estate  in  fee  simple  in  possession  and  any  contingent 
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future  interest  in  the  remainder-men  destroyed.  The  cloud 
upon  the  title  sought  to  be  removed  was  a  contract  for  the 
conveyance  of  the  land  made  in  1855  by  the  then  owner  of 
the  land  to  one  Francis  W.  Parsons,  which  was  recorded 
but  upc«i  which  no  deed  had  ever  been  made. 

Bridget  Beaton  and  Mary  J.  G>x  answered,  admitting 
the  facts  alleged  in  the  bill  but  averring  they  were  not  ad- 
vised as  to  the  legal  effect  of  the  conveyances.  Bridget 
Beaton  had  two  children  living, — Anna  L.,  aged  twenty-one 
years,  and  James  L.,  aged  eighteen  years.  Anna  answered, 
admitting  the  conveyances  as  alleged  but  denying  they  had 
the  effect  of  destroying  her  interest  in  the  premises  im- 
der  the  will  of  James  Cox.  James  L.  Beaton,  by  guardian 
ad  litem,  filed  a  formal  answer,  asking  that  strict  proof  be 
required  and  praying  the  protection  of  his  interests. 

None  of  the  defendants  below  have  filed  briefs  except 
James  L.  Beaton.  He  insists,  first,  that  the  children  of 
Bridget  Beaton  took  a  vested  interest  under  the  will ;  and 
second,  that  if  their  interest  was  a  contingent  remainder  it 
should  not  be  held  that  the  conveyances  destroyed  it,  as 
that  would  defeat  the  intention  of  the  testator,  and  the  doc- 
trine of  merger  should  not  be  applied  when  it  will  have 
that  effect. 

We  think  it  plain  the  interest  of  the  children  of  Bridget 
Beaton  was  a  contingent  remainder.  Their  interest  was  con- 
tingent upon  their  surviving  their  mother,  who  had  a  life 
estate  in  the  premises.  The  devise  of  the  remainder  was  to 
the  child  or  children  of  Bridget  Beaton  "who  may  be  sur- 
viving at  the  time  of  her  decease,"  and  in  the  event  she 
left  no  child  or  children  surviving  her,  remainder  over, 
first,  to  the  children  or  descendants  of  children  of  the  tes- 
tator, and  second,  if  no  child  or  children  of  the  testator  be 
living  at  the  time  of  Bridget  Beaton's  death,  then  to  "The 
Mother  of  Shepards  of  St.  Louis,  Missouri."  The  devise 
to  the  children  of  Bridget  Beaton  was  not  of  a  present  or 
vested  interest  subject  to  be  divested  by  their  death  before 
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her  decease,  but  was  the  devise  of  a  future  interest  de- 
pendent upon  the  dubious  and  uncertain  event  of  their  sur- 
viving until  the  time  fixed  for  the  vesting  of  the  estate. 
Their  contingent  interest  was  supported  by  the  life  estate 
in  Bridget  Beaton,  and  that,  under  all  the  authorities  of 
text-book  writers  and  decisions  of  courts,  it  was  a  contin- 
gent remainder  seems  too  plain  to  require  argument  or  dis- 
cussion or  the  citation  of  authorities.  The  devises  over  to 
the  child  or  children  of  the  testator  or  their  descendants, 
and  to  "The  Mother  of  Shepards  of  St.  Louis,  Missouri," 
were  also  contingent  remainders.  Until  the  vesting  of  a 
contingent  remainder  or  the  determination  of  the  impossi- 
bility of  its  vesting  the  reversion  in  fee  is  in  the  heirs  of 
the  testator.  (Bond  v.  Moore,  236  111.  576;  Harrison  v. 
Weatherby,  180  id.  418;  Peterson  v.  Jackson,  196  id.  40.) 
A  contingent  remainder  must  vest  during  the  continuance 
of  the  particular  estate  supporting  it  or  eo  instanti  upon  its 
termination.  Here  the  particular  estate  that  supported  the 
contingent  remainders  was  terminated  by  the  conveyance 
by  Bridget  Beaton  of  her  life  estate  to  plaintiff  in  error 
before  the  estate  vested  in  the  contingent  remainder-men, 
for  the  reason  that  the  reversion  in  fee  having  been  also 
conveyed  to  plaintiff  in  error  by  the  heirs  of  the  testator, 
the  two  estates  merged  in  him.  Under  that  situation  the 
authorities  hold  that  in  the  absence  of  statutory  prohibition 
the  contingent  remainder  is  destroyed  and  the  person  in 
whom  the  particular  estate  and  the  reversion  meet  becomes 
the  absolute  owner.  This  was  so  held  in  the  late  case  of 
Bond  V.  Moore,  supra,  where  the  authorities  will  be  found 
cited  and  commented  upon.  We  do  not  think  this  decree 
could  be  sustained  without  overruling  that  case  and  the 
many  authorities  cited  in  the  opinion  that  support  it. 

The  rule  that  courts  will  not,  in  case  of  a  conveyance 
by  a  mortgagor  to  a  mortgagee,  decree  a  merger  where  it 
is  not  for  the  interest  of  the  mortgagee  to  do  so,  has  never 
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been  applied  in  cases  of  this  character  in  this  State  nor 
elsewhere,  so  far  as  we  are  informed. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  as  prayed 

Reversed  and  remanded,  with  directions. 


John  P?eifer,  Defendant  in  Error,  vs.  The  Eastern 
Metal  Works,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipiS- 

1.  Master  and  servant — when  master  is  liable  for  injury  from 
defective  tool.  A  master  who  furnishes  a  chisel  manufactured  by 
himself  for  his  servant  to  use  is  liable  to  the  servant  for  an  injury 
resulting  from  a  defect,  if  the  servant  had  no  notice  that  there  was 
any  defect  in  the  chisel,  which  was  new  but  which  broke  at  the 
first  attempt  by  the  servant  to  use  it. 

2.  Evidence — when  expert  testimony  as  to  cause  of  breaking  of 
chisel  is  proper.  A  duly  qualified  expert  may  testify  to  the  effect 
where  metal  is  properly  welded,  and  may  give  his  opinion,  from 
the  appearance  of  a  broken  chisel,  that  the  break  was  caused  by 
the  forging  work  thereon  being  improperly  done. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  writ  of  error 
to  the  Superior  Court  of  Cook  county ;  the  Hon.  Marcus 
Kavanagh,  Judge,  presiding. 

Matthew  J,  Huss,  for  plaintiff  in  error. 

Henry  R.  Rathpone,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  defendant  in  error,  John  Pfeifer,  sued  the  Eastern 
Metal  Works,  the  plaintiff  in  error,  in  the  superior  court 
of  Cook  county,  and  on  a  trial  before  a  jury  obtained  a 
verdict  of  $1500  for  damages  alleged  to  have  been  caused 
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by  the  negligence  of  plaintiff  in  error.  Judgment  was  en- 
tered on  this  verdict,  which  was  affirmed  by  the  Appellate 
Court  for  the  First  District.  The  case  is  brought  here  on 
petition  for  certiorari. 

The  evidence  shows  that  defendant  in  error  had  been 
employed  by  plaintiff  in  error  for  upwards  of  two  years 
prior  to  May  29,  1908,  as  a  helper  in  blacksmith  and  ma- 
chinist work  in  its  plant  and  afterwards  in  the  same  sort  of 
work  on  the  outside.  Said  company  was  engaged  in  con- 
structing and  erecting  iron  appliances.  May  28,  1908,  a 
foreman  of  plaintiff  in  error  directed  Pfeifer  to  go  to  a 
building  under  construction  at  Sixty-third  street  and  Cen- 
ter avenue,  in  Chicago,  Illinois,  to  finish  some  fire-escapes. 
One  Petrowsky  went  with  him  as  a  helper.  At  the  time 
the  foreman  of  plaintiff  in  error  gave  the  order  above  men- 
tioned he  gave* to  Pfeifer  five  or  six  chisels,  which  the  lat- 
ter put  in  a  satchel,  along  with  some  other  tools  of  his  own. 
He  worked  on  the  fire-escape  a  day  and  a  half  before  he 
was  injured.  On  May  29,  while  at  work  on  the  second 
platform  of  the  fire-escape,  in  compliance  with  the  order  of 
said  foreman,  a  chisel  which  the  latter  had  given  him  broke 
and  a  particle  of  steel  from  the  tool  flew  into  Pfeifer's  eye 
and  destroyed  its  sight.  He  testified  that  just  before  he 
was  injured  he  took  up  a  new  chisel,  which  had  never  been 
used  before  the  accident,  and  started  to  use  it;  that  the 
very  first  stroke  caused  it  to  break  about  an  inch  or  an  inch 
and  a  half  from  the  point,  a  piece  of  the  broken  steel  flying 
into  his  eye.  Petrowsky  testified  substantially  to  the  same 
effect. 

It  is  first  urged  that  there  is  no  evidence  in  the  record 
showing  that  the  accident  was  caused  by  a  piece  of  steel 
from  the  broken  chisel;  that  from  the  evidence  it  is  just 
as  consistent  to  presume  that  the  piece  of  metal  which  in- 
jured the  eye  came  from  the  fire-escape  upon  which  Pfeifer 
was  using  the  chisel.  The  jury  found,  in  their  answers  to 
special  interrogatories  submitted  to  them  by  plaintiff  in  er- 
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ror,  that  the  particle  of  steel  came  from  the  chisel.  We 
think  they  werQ  warranted  in  so  finding  from  the  evidence. 
The  burden  rested  upon  plaintiff  in  error  to  use  reasonable 
care  to  furnish  defendant  in  error  with  tools  that  were  safe 
to  do  the  work  he  was  ordered  to  do.  The  latter  was  un- 
der no  primary  obligation  to  test  the  safety  and  fitness  of 
these  tools,  in  the  absence  of  notice  that  there  was  some- 
thing wrong  in  that  respect.  Illinois  Central  Railroad  Co, 
V.  Sanders,  i66  111.  270;  Chicago  and  Eastern  Illinois  Rail- 
road Co.  V.  Mines,  132  id.  161. 

Counsel  for  plaintiff  in  error  further  argues  that  the 
court  erred  in  admitting  the  testimony  of  an  expert  witness. 
This  testimony  was  simply  to  the  effect  that  when  metal  is 
properly  welded  it  is  so  completely  fused  together  as  to 
leave  no  separation.  The  evidence  showed  that  immedi- 
ately after  the  break  the  broken  ends  of  the  chisel  showed 
a  surface  that  was  glassy,  scaly  or  smooth  in  appearance. 
In  answer  to  a  hypothetical  question  setting  out  these  facts, 
this  witness  testified  that  the  break  was  caused  by  the  forg- 
ing work  on  the  chisel  not  being  properly  done, — ^that  it 
was  a  poor  piece  of  woricmanship.  The  chisel  was  manu- 
factured by  plaintiff  in  error.  It  is  not  contended  that  the 
witness  was  not  properly  qualified  as  an  expert,  but  it  is 
urged  that  the  facts  did  not  justify  the  admission  of  expert 
testimony  as  to  what  caused  the  chisel  to  break;  that  the 
question  was  one  upon  which  the  jurors  could  draw  their 
own  conclusions  without  expert  aid.  We  do  not  think  the 
facts  brought  out  by  this  testimony  were  of  such  character 
that  they  were  within  the  knowledge  of  all  men  of  common 
education  and  experience,  and  the  expert  witness'  testimony 
was  therefore  admissible.  Yarher  v.  Chicago  and  Alton 
Railroad  Co,  235  111.  589;  12  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  422. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  ZiNA  Curtright,  Haintiff  in  Error. 

Opinion  Hied  April  ip,  ipi^.  '    ' 

1.  Criminal  law — when  admission  of  conversation  in  evidence 
is  not  error.  Where  an  objection  is  made  to  the  admission  of  a 
conversation  in  evidence  because  it  was  not  in  the  presence  of  the 
defendant  but  the  witness  states  that  it  was  in  the  room  and  near 
the  defendant,  it  is  not  error  to  admit  the  testimony  even  though 
the  court  subsequently  strikes  it  out  because  in  doubt  as  to  whether 
the  defendant  heard  it. 

2.  Same — when  the  effect  of  admitting  evidence  subsequently 
stricken  out  is  not  prejudicial.  The  effect  of  admitting  in  evi- 
dence, in  a  murder  trial,  a  conversation  which  the  court  struck 
out  because  in  doubt  as  to  whether  the  defendant  heard  it  is  not 
prejudicial,  where  such  testimony  was  immediately  followed  by 
proof  of  another  conversation  of  the  same  purport  which  was  in 
the  presence  and  hearing  of  the  defendant. 

3.  Same — what  testimony  by  physicians  is  not  admissible  as  ex- 
pert testimony  but  is  admissible  as  proof  of  an  actual  test.  In  a 
murder  trial,  proof  that  two  physicians,  before  rigor  mortis  had 
set  in,  made  an  actual  test  with  the  body  of  the  victim  by  putting 
the  revolver  in  her  hand  and  bending  her  arm  to  see  whether  it 
would  have  been  possible  for  her  to  have  fired  the  shot,  and  that 
they  considered  it  was  impossible  for  her  to  have  done  so,  is  not 
admissible  as  expert  testimony,  but  it  is  competent  as  proof  of  an 
actual  test,  and  the  error  of  the  court  in  admitting  it  as  expert 
testimony  is  immaterial. 

4.  Same — what  is  competent  in  rebuttal  of  evidence  that  the  de- 
fendant was  peaceable  and  law  abiding.  On  the  trial  of  a  man  for 
the  murder  of  his  wife,  where  the  defendant  offers  evidence  that 
he  was  peaceable  and  law  abiding,  that  he  treated  hw  wife  kindly 
and  that  she  admitted  she  had  a  good  home  and  a  good  husband, 
it  is  competent  to  prove,  in  rebuttal,  that  at  different  times  the 
defendant  brought  men  to  his  house  and  drank  whisky  and  beer 
there,  against  his  wife's  objection  and  protest;  that  he  called  her 
a  vulgar  name  and  ordered  her  to  fix  them  up  some  whisky,  which 
she  refused  to  do. 

5.  Same — when  instruction  as  to  weighing  the  evidence  is  not 
misleading.  In  Illinois,  instructions  calling  the  attention  of  the 
jury  to  the  conduct  and  demeanor  of  the  defendant  during  the  trial 
are  not  permitted;  but  an  instruction  is  not  subject  to  that  ob- 
jection which  authorizes  the  jury  to  determine  which  witnesses  are 
worthy  of  credit  from  a  consideration  of  their  appearance  on  the 
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witness  stand,  their  interest  (if  any)  in  the  event  of  the  suit,  their 
temper,  feeling  of  bias,  (if  any  had  been  shown,)  their  demeanor 
while  testifying,  their  apparent  intelligence  or  lack  of  intelligence, 
their  means  of  information,  and  all  the  surrounding  circumstances 
on  the  trial.  ♦ 

6.  Same — when  instruction  as  to  what  constitutes  murder  is  not 
incorrect.  An  instruction  telling  the  jury  that  if  they  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant  killed 
the  deceased,  as  charged  in  the  indictment,  under  circumstances 
showing  no  considerable  provocation  but  showing  an  abandoned 
and  malignant  heart  upon  the  part  of  the  defendant,  then  the  law 
pronounces  it  murder,  is  not  incorrect,  as  omitting  the  element  of 
malice  aforethought,  as  the  law  implies  malice  from  the  facts  stated 
in  the  instruction. 

7.  Same — when  an  instruction  is  not  contrary  to  rule  that  court 
should  not,  in  its  instructions,  give  especial  significance  to  particu- 
lar facts.  Where  the  whole  purpose  of  an  instruction  in  a  murder 
trial  is  to  inform  the  jury  that  the  defendant  would  have  no  right 
to  kill  his  wife  because  she  had  been  guilty  of  improper  conduct 
with  another  man  and  had  written  letters  to  such  man,  the  instruc- 
tion is  not  contrary  to  the  rule  that  instructions  must  not  be  given 
which  impress  the  jury  with  the  belief  that  the  court  attaches  es- 
pecial significance  to  particular  facts. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county ; 
the  Hon.  W.  G.  Cochran,  Judge,  presiding. 

Redmon  &  HoGAN,  and  Herrick  &  Herrick,  for  plain- 
tiff in  error. 

P.  J.  LucEY,  Attorney  General,  Thomas  Kastei^ 
State's  Attorney  of  Piatt  county,  W.  Thomas  Coleman, 
State's  Attorney  of  Douglas  county,  and  Thomas  E.  Gii<i^ 
(James  Hicks,  and  John  H.  Chadwick,  of  counsel,)  for 
the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  Zina  Curtright,  was  indicted  in 
the  circuit  court  of  Douglas  county  for  the  murder  of  his 
wife,  Daisy  Ctutright.     The  venue  was  changed  to  Piatt 
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county,  and  after  a  jury  trial  the  court  sentenced  him  on 
the  verdict  to  imprisonment  in  the  penitentiary  for  the  term 
of  fourteen  years. 

Daisy  Curtright  came  to  her  death  in  a  room  on  the 
second  floor  of  a  hotel  in  Tuscola,  Douglas  county,  in  the 
presence  of  the  defendant  and  their  child,  four  years  old, 
by  a  shot  from  a  revolver.  The  bullet  entered  the  body 
near  the  right  shoulder,  between  the  first  and  second  ribs, 
about  three  and  a  half  inches  from  the  superstemal  notch, 
being  two  inches  below  in  a  direct  line  and  three  and  one- 
quarter  inches  to  the  right.  The  direction  of  the  bullet  was 
to  the  left  and  downward,  and  it  did  not  touch  any  bone 
until  it  reached  the  breast  bone,  which  was  grazed  by  it  on 
the  inside,  after  which  it  entered  the  lining  over  the  heart, 
punctured  the  right  chamber  of  the  heart  and  struck  the 
fourth  rib  on  the  left  side,  where  it  was  found  below  the 
left  breast.  The  question  in  dispute  at  the  trial  was  whether 
Daisy  Curtright  committed  suicide  or  was  murdered  by  the 
defendant. 

There  was  evidence,  not  objected  to,  of  the  following 
facts:  The  defendant  married  the  deceased  about  seven 
years  before  her  death,  when  he  was  thirty-three  years  old 
and  she  was  nearly  seventeen  years  of  age.  She  was  his 
second  wife,  and  there  were  two  children  of  the  first  mar- 
riage. They  had  one  child,  mentioned  above,  and  when 
first  married  they  lived  on  a  farm  near  St.  Marie,  in  Jas- 
per county,  but  soon  after  the  marriage  they  moved  to 
St.  Marie,  where  he  became  a  bar-tender.  In  October,  1909, 
she  took  the  child  and  went  to  the  home  of  her  parents,  in 
St.  Marie.  The  defendant  went  to  see  her  twice  and  per- 
suaded her  to  return,  and  she  remained  with  him  until  on 
March  i,  1910,  when  she  again  left  and  took  the  child  to 
the  home  of  her  sister,  Mrs.  Oscar  Hill,  at  Tuscola.  She 
had  written  a  number  of  letters  to  a  young  man,  Louis  Ber- 
ren,  showing  that  illicit  relations  existed  between  them  and 
manifesting  an  infatuation  for  him.    The  defendant  learned 
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of  the  writing  of  the  letters,  and  in  the  evening  of  March 
16,  1910,  he  had  a  talk  with  Berren  about  them  and  de- 
manded them,  and  they  went  to  Berren's  boarding  house, 
where  the  letters  were  surrendered.  The  defendant  could 
neither  read  nor  write  and  he  took  the  letters  to  the  home 
of  the  father  and  mother  of  his  wife.  It  was  about  eleven 
o'clock  at  night,  but  the  mother  got  up  and  admitted  him 
and  he  threw  the  letters  down  on  the  table,  telling  her  to 
read  them.  She  could  not  read,  and  he  asked  her  where  his 
wife  w;as.  He  was  told  that  his  wife  said  she  was  going 
to  Indianapolis,  and  the  father  and  mother  testified  that  he 
then  called  his  wife  vile  names  and  said  he  was  going  to 
kill  her  on  sight  and  was  going  to  have  his  baby  before  that 
time  the  next  night.  The  defendant  denied  making  the 
threats.  He  learned  from  some  other  source  that  his  wife 
had  gone  to  Tuscola,  and  on  the  morning  of  March  17, 
1910,  after  taking  two  drinks  of  whisky,  he  left  St.  Marie 
to  go  to  Tuscola.  His  equipment  for  the  journey  was  a 
loaded  revolver  and  a  quart  bottle  of  whisky.  He  was  in 
the  habit  of  carrying  a  revolver,  and  he  testified  that  he 
did  so  because  he  was  a  bar-tender  and  carried  the  money 
from  the  saloon  at  night.  He  arrived  at  Tuscola  about 
eleven  o'clock  in  the  forenoon  in  a  state  of  intoxication  and 
offered  a  drink  to  a  man  whom  he  asked  to  show  him  to 
Hiirs  residence.  He  reached  Hill's  house  shortly  before 
twelve  o'clock,  where  he  found  his  wife  doing  a  washing, 
and  asked  her  if  she  was  not  going  to  kiss  him.  She  said 
she  never  had  refused  and  kissed  him,  and  Mrs.  Hill  said 
if  they  wanted  to  talk  to  go  into  the  sitting  room.  He 
drew  the  bottle  of  whisky  from  his  pocket  and  set  it  on 
the  table.  A  glass,  spoon  and  sugar  were  procured  and  he 
drank  a  glass  of  whisky  and  then  he  went  into  the  sitting 
room  with  the  child  and  lay  down  on  the  couch.  Hill 
and  a  brother  of  Daisy  Curtright  came  to  their  dinner  and 
the  defendant  was  invited  to  join  them  but  said  he  did  not 
want  any  dinner ;  that  he  could  not  eat  and  had  been  living 
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on  whisky  for  two  weeks,  and  that  he  was  going  to  a  hotel 
and  get  some  rest.  In  the  sitting  room  he  talked  with  his 
wife  and  showed  the  letters,  and,  according  to  the  testimony 
for  the  prosecution,  said  that  he  had  come  for  his  baby, 
and  his  wife  could  go  along  or  go  to  hell.  Hill  and  the 
brother  left  after  eating  their  dinner.  There  was  evidence 
for  the  prosecution  that  the  defendant  came  into  the  kitchen 
and  fixed  another  drink  and  took  it  and  again  threw  him- 
self on  the  couch  and  lay  there  a  few  minutes,  and  then 
drew  the  letters  and  the  revolver  out  of  his  pocket  and  said, 
"Look  what  I  got  last  night  at  the  point  of  a  gun;  I  got 
them  from  that  Louis  Berren,"  and  said  that  his  wife  wrote 
them  and  she  had  gone  to  the  dogs,  but  Mrs.  Hill  said  if 
she  had  he  had  driven  her  to  it;  that  he  then  shoved  the 
letters  and  the  revolver  into  his  pocket  and  put  his  arms 
around  his  wife  and  began  flourishing  the  revolver,  saying, 
with  an  oath,  that  he  came  for  his  baby  and  was  going  to 
have  her;  that  he  said  to  Mrs.  Hill  that  she  could  come  to 
their  place  but  that  this  was  his  wife's  last  farewell  visit, 
and  Daisy  said  to  Mrs.  Hill,  "Yes,  Hattie,  you  can  come 
down  but  ril  not  -be  there;  I  never  expect  to  get  there 
alive."  He  wanted  his  wife  to  go  back  with  him  and  her 
sister  advised  her  to  go  for  the  sake  of  the  baby.  There 
was  a  train  leaving  Tuscola  about  one  o'clock,  on  which  de- 
fendant thought  they  could  return  to  St.  Marie,  and  his  wife 
got  ready  and  they  started  for  the  depot.  When  they  went 
down  the  steps  he  fell  down  and  she  picked  up  his  hat  for 
him.  They  missed  that  train  and  then  went  to  the  depot 
of  another  railroad  and  found  there  would  be  no  train  on 
that  road  until  nine  forty-five  in  the  evening.  They  then 
went  to  a  hotel,  and  being  unable  to  get  a  room  went  to 
another,  where  they  were  assigned  to  the  room  on  the  sec- 
ond floor  at  the  north-east  corner  of  the  building,  which 
contained  a  bed  on  the  east  side  and  a  stand  on  the  west. 
After  they  had  been  in  the  room  a  short  time  the  defendant 
went  out  in  the  hall  and  called  for  water.    The  hotel-keeper 
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carried  water  to  the  room  and  delivered  it  to  the  defend- 
ant's wife,  and  at  that  time  he  was  lying  on  the  bed  and 
his  coat  was  on  the  stand.  Soon  afterward  the  shot  was 
heard  and  the  defendant  ran  out  into  the  hall  and  called  to 
the  hotel-keeper  that  his  wife  had  shot  herself  and  to  get 
a  doctor.  The  hotel-keeper  and  others  hurried  to  the  room 
and  found  Daisy  Curtright  lying  on  her  back  across  the  bed, 
with  her  feet  hanging  over  in  front.  Her  shirtwaist  had 
been  burned  where  the  bullet  had  entered,  and  she  was 
unable  to  speak  but  gasped  a  few  times  and  died.  When 
asked  who  did  the  shooting  the  defendant  said  to  ask  the 
child,  and  the  child  replied,  "Mamma  did  it."  There  was 
evidence  for  the  prosecution  that  the  defendant  told  the 
child  to  say,  "Mamma  did  it,''  which  the  defendant  denied. 
As  to  the  occurrence,  he  testified  that  he  took  off  his  coat 
and  hat  and  laid  them  on  the  stand ;  that  he  took  his  shoes 
off  and  his  wife  took  her  outside  skirt  off;  that  he  lay  back 
across  the  bed  and  she  sat  down  by  his  side ;  that  he  went 
to  sleep  and  was  awakened  by  the  shot,  and  that  she  was 
falling  and  would  have  fallen  by  his  side  if  he  had  lain 
still.  Daisy  Curtright  had  for  several  years,  at  least,  been 
subject  to  neuralgia  of  the  stomach  and  had  been  in  the 
habit  of  taking  morphine  under  the  advice  of  a  doctor.  At 
times  she  had  taken  frequent  doses  of  that  drug  and  she 
sometimes  drank  whisky.  The  evidence  so  far  was  intro- 
duced without  objection. 

Mrs.  Hill,  while  testifying  about  the  occurrences  at  her 
home,  was  asked  about  a  conversation  between  her  and 
Daisy  Curtright  in  which  she  was  asked  for  advice  about 
going  back.  The  conversation  was  objected  to  because  not 
in  the  presence  of  the  defendant,  but  the  witness  said  it 
was  right  inside  the  room  and  near  the  defendant.  The 
objection  was  overruled,  and  she  said  that  she  told  her  sis- 
ter to  do  as  she  pleased ;  that  she  would  like  to  see  her  go 
back  for  the  sake  of  the  baby ;  that  Daisy  said,  "I  can  go 
but  I  never  expect  to  get  there  alive ;"  that  the  witness  said, 
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**Why,  Daisy?'*  and  Daisy  said,  "Because  he  will  kill  me," 
and  that  the  witness  said,  *1  don't  think  so,"  but  Daisy  said, 
"You'll  see."  The  court  being  in  some  doubt  as  to  whether 
the  defendant  could  hear  the  conversation  it  was  stricken 
out,  but  it  is  urged  that  the  defendant  was  prejudiced  by 
it  because  the  jury  had  the  full  benefit  of  it.  There  was  no 
error  in  admitting  the  testimony,  because  it  then  appeared 
that  the  defendant  could  hear  the  conversation.  It  is  true 
that  the  jury  heard  the  testimony,  but  as  it  was  immediately 
followed  by  testimony  of  a  conversation  in  the  presence  and 
hearing  of  the  defendant  of  the  same  purport  it  could  not 
have  worked  any  substantial  injury  to  the  defendant.  Mrs. 
Hill  said  that  after  that  conversation  Daisy  walked  in  and 
told  the  defendant  she  was  going,  and  he  said  something  to 
her  about  a  coffin  and  that  Daisy  answered  him  back,  and 
the  witness  asked  what  he  said  about  a  coffin.  Daisy  said 
her  husband  had  told  her  he  had  bought  a  coffin  before  he 
left  home  and  she  told  him  he  might  have  to  buy  two  of 
them  before  it  was  over.  This  remark  made  her  sister  ap- 
prehensive that  Daisy  intended  suicide,  and  she  said,  "You 
wouldn't  do  anything  foolish  or  rash,  would  you?  Think 
of  your  baby."  To  which  Daisy  replied,  "No,  I  wouldn't, 
but  he  will,"  and  repeated  the  belief  that  he  would  kill  her. 
There  was  other  evidence  for  the  prosecution  to  which 
objection  was  made  and  the  objection  overruled.  Two  doc- 
tors, one  of  whom  performed  an  autopsy  on  the  body  and' 
the  other  who  was  on  the  coroner's  jury,  were  permitted  to 
testify  that  they  made  an  actual  test  to  determine  whether 
the  dead  woman  could  have  inflicted  the  wound  on  her  own 
body.  This  was  done  before  rigor  mortis  had  set  in,  by 
placing  a  revolver  in  her  hand  and  by  bending  the  arm, 
trying  to  point  the  revolver  toward  the  wound  and  in  the 
direction  taken  by  the  bullet,  and  they  both  testified  that  it 
was  an  impossibility.  The  court  admitted  the  testimony  as 
the  opinion  evidence  of  experts,  and  counsel  on  both  sides 
have  argued  the  question  whether  it  was  within  the  domain 
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of  rule3  governing  expert  evidence.  It  was  not  a  matter  of 
skill  or  science  but  was  wit-hin  the  common  knowledge  and 
experience  of  all  men  of  common  intelligence  in  the  ordi- 
nary walks  of  life,  and  therefore  was  not  a  proper  subject 
for  expert  testimony.  But  if  the  ruling  was  right  it  is  im- 
material whether  the  reason  given  for  it  by  the  court  was 
correct.  The  act  testified  to,  which  might  have  been  done 
by  anyone,  was  merely  an  actual  test  with  the  same  person 
and  upon  the  same  body  for  the  purpose  of  determining 
whether  she  could  inflict  the  wound  upon  herself.  Any  per- 
son of  ordinary  intelligence  who  had  not  had  the  advantages 
of  an  education  at  a  medical  college  could  have  done  the 
same  thing  and  aided  the  jury  by  substituting  an  actual  trial 
for  speculation  as  to  what  the  deceased  could  have  done. 
The  principle  involved  was  the  same  as  in  the  case  where 
actual  tests  were  made  by  witnesses  as  to  the  view  which 
could  be  had  of  persons  and  objects  from  the  doorway  of 
the  engine  house  in  the  case  of  Hauscr  v.  People^  216  III. 
253.  If  a  witness  should  testify  that  he  saw  an  occurrence 
from  a  particular  position  and  it  could  be  shown  by  an 
actual  test  that  there  was  some  intervening  natural  and  im- 
movable object  which  would  prevent  the  witness  from  see- 
ing the  occurrence,  proof  of  the  test  would  be  competent, 
and  the  same  rule  must  apply  here.  Aside  from  the  testi- 
mony as  to  the  test,  there  was  evidence  which  rendered 
the  theory  of  suicide  practically  unbelievable.  Daisy  Curt- 
right  was  a  very  short  woman,  four  feet  and  nine  inches  in 
height,  weighing  from  one  hundred  and  forty  to  one  hun- 
dred and  fifty  pounds,  very  heavy  for  her  height,  right- 
handed  and  with  short  arms.  How  difficult  it  would  be  for 
her  to  shoot  herself  as  the  wound  was  inflicted  can  be  read- 
ily seen,  and  there  is  the  further  fact  that  a  person  intending 
suicide  is  practically  certain  to  select  a  spot  where  a  wound 
would  be  likely  to  be  mortal.  Every  person  of  ordinary  in- 
telligence knows  that  the  heart  and  brain  are  the  seats  of 
life,  and  any  attempt  at  suicide  by  shooting  is  directed  to 
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one  or  the  other.  It  is  different  where  one  shoots  another, 
since  ordinarily  there  is  neither  deliberation  nor  opportunity 
for  selecting  the  place  of  the  wound. 

Objections  were  also  interposed  to  evidence  offered  in 
rebuttal  as  to  the  course  of  life  of  the  defendant  and  his 
wife.  The  defense  offered  evidence  that  he  was  peaceable 
and  law-abiding,  that  he  treated  his  wife  kindly,  and  that 
she  admitted  she  had  a  good  home  ahd  a  good  husband. 
That  evidence  tended  to  show  that  their  relations  had  been 
pleasant  and  that  he  had  always  treated  her  well,  and  in 
rebuttal  the  prosecution  was  permitted  to  offer  evidence  that 
at  different  times  the  defendant  brought  men  to  his  house 
with  him  and  drank  whisky  and  beer  there,  against  her  ob- 
jection and  protest ;  that  he  called  his  wife  a  vulgar  name 
and  told  her  to  fix  them  up  some  whisky,  which  she  refused 
to  do.    The  evidence  was  competent. 

The  verdict  of  the  jury  was  justified  by  the  evidence 
and  we  could  not  reverse  the  judgment  on  account  of  any 
reasonable  doubt  arising  out  of  the  evidence. 

Complaint  is  made  of  instruction  No.  i6  given  at  the 
request  of  the  prosecution.  It  is,  in  substance,  the  same  as 
the  first  instruction  given  at  the  instance  of  the  prosecution 
in  Parsons  V.  People,  218  111.  386,  where  it  was  held  to  be 
a  correct  statement  of  the  law  and  supported  by  ntunerous 
cases  there  cited.  It  stated  familiar  rules  of  law  as  to  cir- 
cumstantial evidence,  which  are  not  questioned,  but  it  is 
said  that  it  ignored  the  testimony  of  the  defendant,  who 
was  a  witness  in  his  own  behalf,  and  his  testimony  was  not 
circumstantial  evidence.  The  jury  were  told,  in  various  in- 
structions, to  consider  all  the  evidence  in  the  case,  and  if, 
after  weighing  and  sifting  the  entire  evidence,  they  had  any 
reasonable  doubt  of  the  guilt  of  the  defendant  it  was  their 
duty  to  acquit  him.  This  instruction  required  proof  of  cir- 
cumstances sufficient  to  satisfy  the  jury  of  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt,  and  it  did  not  have 
the  effect  of  excluding  such  a  doubt  raised  by  the  testimony 
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of  the  defendant  himself.  The  jury  could  not  have  under- 
stood, upon  a  consideration  of  all  the  instructions,  that  the 
testimony  of  the  defendant  in  explanation  of  the  circum- 
stances was  to  be  disregarded. 

Instruction  No.  12  advised  the  jury  that  the  credibility 
of  witnesses  was  a  question  for  the  jury,  and  that  they  had 
the  right  to  determine,  from  their  appearance  on  the  wit- 
ness stand,  their  interest  (if  any)  in  the  event  of  the  suit, 
the  temper,  feeling  of  bias,  (if  any  had  been  shown,)  their 
demeanor  while  testifying,  their  apparent  intelligence  or 
lack  of  intelligence,  their  means  of  infcMmation,  and  from 
all  the  surrounding  circumstances  on  the  trial,  which  wit- 
nesses were  worthy  of  credit  and  to  give  credit  accordingly. 
Counsel  say  that  this  instruction  was  aimed  at  the  defend- 
ant, and  informed  the  jury  that  they  had  a  right  to  consider 
his  demeanor  and  conduct  during  the  trial,  for  which  vice 
instructions  were  condemned  in  Purdy  v.  People,  140  111. 
46,  Vale  V.  People,  161  id.  309,  and  People  v.  McGinnis, 
234  id.  68.  The  instruction  applied  to  all  witnesses  and 
said  nothing  about  the  demeanor  or  conduct  of  the  defend- 
ant which  could  not  fairly  be  included  as  one  of  the  sur- 
rounding circumstances  appearing  on  the  trial.  The  jury 
would  naturally  understand  the  instruction  to  refer  to  cir- 
cumstances appearing  in  the  evidence  on  the  trial,  and  in 
Kelly  v.  People,  192  111.  119,  an  instruction  in  the  same 
language  as  this  one,  including  all  the  surrounding  circum- 
stances appearing  on  the  trial,  was  held  good.  It  may  be 
true,  as  contended  by  counsel  for  the  People,  that  the  jury 
would  necessarily  be  influenced  as  to  the  credibility  of  the 
defendant  by  his  conduct  during  the  trial,  but  if  it  is  im- 
possible to  prevent  an  unfavorable  impression  from  the 
conduct  of  the  defendant  while  being  excoriated  and  de- 
nounced by  the  State's  attorney  or  under  other  exasperating 
conditions,  it  does  not  follow  that  the  court  would  be  right 
in  directing  the  attention  of  the  jury  to  that  subject.  It  is 
probably  true  that  a  jury  will  necessarily  gain  an  un favor- 
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able  impression  from  the  failure  of  a  defendant  to  testify, 
but  if  there  were  no  prohibition  of  the  statute  it  would  be 
clearly  wrong  for  the  court  to  call  the  attention  of  the  jury 
to  such  failure  and  direct  them  that  they  might  properly  be 
influenced  by  it.  There  is  judicial  authority  for  the  instruc- 
tion calling  attention  to  the  conduct  and  demeanor  of  a 
defendant  during  the  trial,  but  such  instructions  are  not  per- 
mitted in  this  jurisdiction.  The  instruction  in  this  case  is 
not  subject  to  thepobjection. 

It  is  objected  that  instruction  No.  13  called  attention  to 
particular  facts  and  gave  them  especial  weight,  contrary  to 
the  rule  that  instructions  must  not  be  given  which  impress 
the  jury  with  the  belief  that  the  court  attaches  especial  sig- 
nificance to  certain  facts.  The  whole  purpose  of  the  in- 
struction was  to  tell  the  jury  that  the  defendant  would  have 
no  right  to  kill  his  wife  because  she  had  been  guilty  of 
improper  conduct  with  another  man  and  had  written  letters 
to  the  other  man,  and  the  jury  could  not  have  been  advised 
of  the  law  in  that  regard  without  mentioning  the  facts. 

Instruction  No.  8  is  objected  to  for  omitting  the  re- 
quirement that  the  killing,  to  constitute  murder,  must  be 
with  malice  aforethought,  which  is  included  in  the  statutory 
definition  of  murder.  It  told  the  jury  that  if  they  believed, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant killed  the  deceased,  as  charged  in  the  indictment, 
under  circumstances  showing  no  considerable  provocation 
but  showing  an  abandoned  and  malignant  heart  upon  the 
part  of  the  defendant,  the  law  pronounced  it  murder.  The 
statute  declares  that  malice  will  be  implied  if  no  consider- 
able provocation  appears  or  when  all  the  circumstances  of 
the  killing  show  an  abandoned  and  malignant  heart,  and  as 
the  law  implies  malice  from  the  facts  stated,  the  instruction 
was  not  incorrect.  The  instruction  is  the  same  as  one  given 
in  Jackson  v.  People,  18  111.  269,  which  had  the  approval 
of  this  court. 

The  judgment  is  affirmed.  judgment  affirmed. 
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The  People  ex  reL  George  R.  Bruce,  Petitioner,  vs.  Ed- 
ward F.  Dunne,  Governor,  et  al.  Defendants. — The 
People  ex  rel.  James  H.  Felts,  Petitioner,  vs.  Edward 
F.  Dunne,  Governor,  et  al.  Defendants. 

Opinion  filed  April  ip,  ipij, 

1.  Mandamus — purpose  of  writ  of  mandamus.  The  purpose  of 
the  writ  of  mandamus  is  to  compel  the  performance  of  a  ministerial 
duty  which  one  charged  with  such  duty  has  refused  to  perform. 

2.  Same — wrt/  of  mandamus  confers  no  new  authority  to  act. 
As*  the  writ  of  mandamus  only  issues  to  compel  a  party  to  act  when 
it  was  his  duty  to  act  without  the  writ,  such  writ  confers  upon  the 
party  against  whom  it  is  issued  no  new  authority  to  act. 

3.  Same — writ  only  issues  to  compel  action  by  the  unwilling. 
To  justify  the  issuing  of  a  writ  of  mandamus  there  must  be  a  re- 
fusal to  act,  and  in  case  private  rights  are  involved  the  refusal 
must  follow  a  demand,  and  hence  mandamus  will  not  issue  to  com- 
pel the  doing  of  an  act  which  the  person  sought  to  be  coerced  ad- 
mits upon  the  record  he  is  willing  to  do  without  coercion. 

4.  Same — writ  will  not  issue  where  it  would  create  public  dis- 
order and  confusion.  The  writ  of  mandamus,  which  is  awarded  in 
the  discretion  of  the  court,  will  not  be  issued  where  its  effect  is 
to  create  public  disorder  and  confusion. 

5.  Same — the  courts  cannot  compel  the  Governor  to  perform  a 
duty  imposed  upon  him  by  his  office.  Article  3  of  the  constitution, 
which  divides  the  government  of  the  State  into  three  distinct  de- 
partments, contemplates  that  neither  department  shall  coerce  the 
other,  and  hence  the  judicial  department  is  without  jurisdiction  to 
award  a  writ  of  mandamus  to  compel  the  Governor  to  perform  a 
duty,  either  ministerial  or  discretionary,  imposed  upon  him  by  his 
office.     {People  v.  Bissell,  19  111.  229,  followed.) 

6.  CoNSTiTUTiONAi*  LAW — interpretation  of  article  5  of  consti- 
tution applies  to  each  department  of  government.  Article  3  of  the 
constitution  includes  each  of  the  thrc^e  departments  of  government 
in  its  prohibition  against  one  department  exercising  the  functions 
of  the  other,  and  the  interpretation  of  such  article  as  to  one  de- 
partment applies  with  equal  force  to  each  of  the  others. 

7.  Same — the  constitution  is  the  only  law  made  by  the  people. 
The  only  law  made  by  the  people  is  the  constitution,  enacted  by 
them,  under  their  original  and  sovereign  power,  as  the  fundamental 
law,  wherein  they  have  granted  powers  to  and  prescribed  limits  for 
each  one  of  the  several  departments  of  government. 
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8.  Same — it  is  the  province  of  the  judicial  department  to  deter- 
mine ivhether  constitution  has  been  disregarded.  The  judicial  de- 
partment has  no  power  to  compel  the  legislature  to  enact  laws  nor 
can  it  pass  upon  the  wisdom  of  laws  enacted,  but  it  is  its  duty, 
when  called  upon  in  some  form  known  to  the  law,  to  determine 
whether  laws  enacted  by  the  legislature  disregard  the  limits  im- 
posed by  the  constitution,  which  is  the  fundamental  law  of  the  land. 

9.  Same — declaring  law  unconstitutional  is  not  an  interference 
with  legislatit*e  action.  If  a  law  enacted  by  the  legislature  is  in 
conflict  with  some  provision  of  the  constitution,  so  that  it  cannot 
reasonably  be  reconciled  to  it,  the  courts  cannot  avoid  the  duty  of 
declaring  its  invalidity;  but  the  performance  of  such  duty  is  in 
no  sense  an  interference  by  the  courts  with  legislative  action. 

10.  Elections — Supreme  Court  cannot  compel  State  canvass- 
ing hoard  to  issue  certificate  of  election.  The  Supreme  Court  can 
not,  by  mandamus,  compel  the  State  canvassing  board  to  issue  a 
certificate  of  election  even  though  the  Governor  and  other  mem- 
bers of  the  board  are  willing  to  submit  to  the  jurisdiction  of  the 
court,  where  the  effect  would  be  to  set  aside  the  action  of  the  for- 
mer Governor  and  other  members  of.  the  old  board,  who  are  not 
consenting  to  having  their  action  as  members  of  the  executive  de- 
partment reviewed. 

Farmer  and  Cooke,  JJ.,  dissenting. 
Original  petition  for  mandamus. 

John  E.  Hog  an,  W.  S.  Cantrall,  and  George  B.  Gil- 
lespie, (Gillespie  &  Fitzgerald,  of  counsel,)  for  peti- 
tioners. 

P.  J.  LucEY,  Attorney  General,  and  Lester  H.  Strawn, 
for  defendants. 

Frank  F.  NolEman,  and  June  C.  Smith,  for  George 
A.  Miller  and  R.  D.  Kirkpatrick. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

By  leave  of  court  granted  at  the  December  term,  19 12, 
George  R.  Bruce  filed  his  petition  for  a  peremptory  writ  of 
mandamus  directed  to  Charles  S.  Deneen,  Governor,  Cor- 
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nelius  J.  Doyle,  Secretary  of  State,  James  S.  McCuUough, 
Auditor,  Edward  E.  Mitchell,  Treasurer,  and  William  H. 
Stead,  Attorney  General.  The  petition  alleged  that  at  the 
general  election  held  in  the  twenty-third  senatorial  district 
in  November,  19 12,  the  petitioner  was  a  candidate  for  the 
office  of  representative  in  the  General  Assembly;  that  the 
canvassing  board  for  Cook  county  outside  of  the  city  of 
Chicago  and  town  of  Cicero,  and  the  canvassing  board  for 
said  city  and  town,  severally  canvassed  the  returns  of  said 
election  and  certified  the  result  to  the  county  clerk;  that 
the  county  clerk  prepared  abstracts  of  the  votes,  showing 
that  Joseph  Strauss  received  9997^2  votes,  the  petitioner, 
George  R.  Bruce,  10,925,  George  A.  Miller  10,778,  Carl 
Bloomberg  9172^,  J.  C.  Scovern  274,  Christian  M.  Mad- 
sen  13,699  and  Emil  N.  Zolla  17,285,  and  an  abstract,  prop- 
erly certified,  was  forwarded  to  the  Secretary  of  State; 
that  notwithstanding  the  petitioner  was  one  of  the  three  who 
received  the  highest  number  of  votes,  as  shown  by  said  ab- 
stract, said  Cornelius  J.  Doyle,  Secretary  of  State,  James 
S.  McCullough,  Auditor,  Edward  E.  Mitchell,  Treasurer, 
William  H.  Stead,  Attorney  General,  and  Charles  S.  De- 
neen,  Governor,  refused  to  declare  the  petitioner  elected, 
and  said  Charles  S.  Deneen,  Governor,  refused  to  make 
proclamation  that  the  petitioner  had  been  duly  elected  a 
representative  in  the  General  Assembly.  The  prayer  was 
for  the  writ,  directed  to  Charles  S.  Deneen,  Governor,  Cor- 
nelius J.  Doyle,  Secretary  of  State,  James  S.  McCullough, 
Auditor,  Edward  E.  Mitchell,  Treasurer,  and  William  H. 
Stead,  Attorney  General,  commanding  them  forthwith  to 
correctly  and  properly  canvass  the  abstract  of  votes  as  re- 
turned to  them  and  to  declare  the  petitioner  elected  to  said 
office,  and  to  cause  proclamation  of  the  result  to  be  made 
and  to  issue  a  certificate  of  election  to  the  petitioner. 

By  like  leave  a  petition  for  a  peremptory  writ  of  man- 
damus was  filed  by  James  H.  Felts  against  the  same  de- 
fendants, alleging  that  he  was  a  candidate  in  the  fiftieth 
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senatorial  district,  at  the  same  election,  for  the  office  of 
representative  in  the  General  Assembly ;  that  the  canvass- 
ing boards  of  the  counties  composing  the  district  canvassed 
the  returns,  and  the  county  clerk  in  each  county  prepared 
an  abstract  of  the  votes  cast  and  forwarded  the  same  to 
Cornelius  J.  Doyle,  Secretary  of  State;  that  the  total  votes 
received  by  the  candidates,  as  shown  by  the  abstracts,  were 
as  follows:  George  W.  Crawford  17,551,  the  petitioner, 
James  H.  Felts,  16,281,  R.  D.  Kirkpatrick  16,143^/^  and 
Charles  Cur  ran  17,525;  that  notwithstanding  the  petitioner 
was  one  of  the  three  who  received  the  highest  number  of 
votes,  as  shown  by  the  abstracts,  Cornelius  J.  Doyle,  Sec- 
retary of  State,  James  S.  McCuUough,  Auditor,  Edward 
E.  Mitchell,  Treasurer,  William  H.  Stead,  Attorney  Gen- 
eral, and  Charles  S.  Deneen,  Governor,  refused  to  declare 
the  petitioner  elected,  and  that  Charles  S.  Deneen,  Gover- 
nor, refused  to  make  proclamation  that  the  petitioner  had 
been  elected  or  to  certify  to  his  election.  The  prayer  was 
of  the  same  character  as  that  of  George  R.  Bruce. 

Writs  were  issued,  returnable  on  the  first  day  of  the 
succeeding  FebruS^ry  term.  Before  the  return  day  of  the 
writs  the  terms  of  office  of  the  defendants  had  expired  and 
the  petitioners  were  permitted  to  amend  the  titles  of  their 
suits  so  as  to  pro'secute  in  the  name  of  the  People,  on  re- 
lation of  the  said  petitioners,  respectively,  and  to  amend 
their  petitions  by  substituting  for  the  original  defendants 
their  successors  in  office,  Edward  F.  Dunne,  Governor, 
Harry  Woods,  Secretary  of  State,  James  J.  Brady,  Aud- 
itor, William  Ryan,  Jr.,  Treasurer,  and  P.  J.  Lucey,  At- 
torney General.  The  prayers  were  also  amended  so  as  to 
ask  the  court  to  require  the  Governor  to  make  proclamation 
that  the  relators  were  duly  elected  and  to  issue  certificates 
of  election  to  them,  instead  of  commanding  all  of  the  de- 
fendants to  perform  such  acts.  The  defendants,  who  were 
substituted,  api>eared  and  ansv^ered  the  petition  in  each 
case,  admitting  the  averments  contained  therein,  except  as 
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to  William  H.  Stead,  Attorney  General,  who,  the  answers 
averred,  refused  to  take  part  in  the  proceedings.  The 
answers  averred  that  the  Secretary  of  State,  Auditor  and 
Treasurer  met  as  a  canvassing  board  in  the  presence  of 
the  Governor,  and,  objection  being  made  to  the  returns, 
heard  evidence  as  to  their  correctness  and  found  that  the 
returns  as  received  were  erroneous,  and  while  the  returns 
showed  the  relators  elected  they  were  not  correct,  and  there- 
fore they  refused  to  make  proclamation  that  the  relators 
had  been  duly  elected.  They  further  set  forth  in  their  an- 
swers their  election  to  the  offices  of  Governor,  Secretary 
of  State,  Auditor,  Treasurer  and  Attorney  General,  and 
submitted  to  the  court  whether  the  writs  asked  for  should 
issue.  George  A.  Miller  and  R.  D.  Kirkpatrick  presented 
motions  to  be  admitted  as  defendants,  from  which  it  ap- 
peared that  certificates  of  election  had  been  issued  to  them 
by  Gov.  Deneen,  and  counsel  for  the  relators  in  each  case, 
in  the  statement  of  the  case,  say  that  certificates  of  elec- 
tion were  so  issued  to  George  A.  Miller  and  R.  D.  Kirk- 
patrick, and  that  the  State  canvassing  board  went  back  of 
the  abstracts  of  the  votes  and  attempted  to  correct  errors 
in  the  work  of  the  judges  of  election  and  the  county  can- 
vassing boards.  The  Election  law  provides  that  one  of  the 
lists  of  voters,  with  the  certificate  of  the  judges  of  election 
written  thereon,  and  one  of  the  tally  papers,  footed  up, 
shall  be  directed  to  the  Secretary  of  State  and  mailed  to 
him,  to  be  kept  for  one  year.  The  canvassing  board  ac- 
cepted the  lists  of  voters  and  tally  papers  in  preference  to 
the  abstracts.  The  cases  were  submitted  on  the  petitions 
and  answers.  The  questions  in  the  two  cases  and  the  argu- 
ments of  counsel  in  each  being  identical,  they  were  heard 
and  have  been  considered  together. 

The  points  which  are  made  in  the  briefs  and  argued  by 
counsel  for  the  relators  are,  that  the  duties  of  the  State 
canvassing  board  are  purely  ministerial ;  that  a  writ  of  vian- 
damus  may  issue  against  the  Governor  to  compel  the  per- 
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formance  of  such  duties;  that  the  State  canvassing  board 
had  no  right  to  look  back  of  the  abstracts  of  votes  and  the 
certificates  of  the  county  canvassing  boards  but  should  have 
accepted  them  and  declared  the  result  accordingly,  and  that 
the  State  canvassing  board  is  a  permanent  body,  and  the 
act  sought  to  be  compelled  is  one  which  does  not  require  a 
re-assembling  of  the  board.  The  brief  of  the  Attorney  Gen- 
eral for  the  defendants  makes  the  following  points,  fol- 
lowed by  an  argument  in  support  of  them :  That  the  State 
canvassing  board  can  act  only  upon  the  certified  statements 
of  the  county  canvassers,  and  has  no  authority  to  procure 
corrected  returns  or  go  behind  the  returns  or  receive  testi- 
mony either  to  sustain  or  invalidate  them;  that  the  duties 
of  the  canvassing  board  are  purely  ministerial,  and  man- 
damus will  lie  to  compel  the  board  to  issue  a  certificate  to 
the  person  having  the  greatest  number  of  votes,  as  shown 
by  the  returns ;  that  while  the  writ  cannot  issue  to  control 
the  head  of  an  executive  department  in  the  discharge  of  a 
duty  involving  judgment  and  discretion,  mandamus  may  is- 
sue where  the  duty  is  merely  ministerial,  and  that  the  writ 
will  issue  against  the  Governor  and  other  executive  officers 
when  they  have  submitted  to  the  jurisdiction  of  the  court. 
It  will  therefore  be  seen  that  there  is  entire  agreement 
between  the  counsel  for  the  relators  and  the  Attorney  Gen- 
eral, representing  the  defendants,  concerning  the  questions 
of  law  involved,  and  there  being  no  controversy  or  differ- 
ence of  opinion  between  them  respecting  the  law  and  the 
duty  of  the  State  canvassing  board,  there  does  not  seem  to 
be  any  necessity  for  calling  into  exercise  the  power  of  the 
court  to  coerce  the  defendants  to  do  what  they  admit  to  be 
their  duty  under  the  law.  The  purpose  of  the  extraordi- 
nary writ  of  mandamus  is  to  compel  the  performance  of  a 
ministerial  duty  which  one  charged  with  the  duty  has  re- 
fused to  perform.  The  writ  can  only  be  issued  to  compel 
a  party  to  act  when  it  was  his  duty  to  act  without  it.  It 
confers  upon  the  party  against  whom  it  may  be  issued  no 
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new  authority,  and  from  its  very  nature  can  confer  none. 
(People  V.  Gilmer,  5  Gilm.  242;  City  of  Ottawa  v.  People, 
48  111.  233;  People  V.  Cline,  63  id.  394.)  If  it  is  the  duty 
of  the  defendants  to  do  the  acts  sought  to  be  coerced  by 
the  writ,  such  acts  would  not  be  any  more  valid  or  legal  if 
done  under  the  command  of  the  court.  The  office  of  the 
writ  is  to  compel  action  by  the  unwilling.  There  must  be 
a  refusal  to  perform  the  act,  and  if  a  personal  right  is  in- 
volved a  refusal  must  follow  a  demand.  The  writ  will  not 
issue  to  compel  the  doing  of  an  act  which  the  person  sought 
to  be  coerced  admits  on  the  record  he  is  willing  to  do  with- 
out coercion.    People  v.  Dulaney,  96  111.  503. 

There  is  another  inquiry  that  must  be  made  and  an- 
swered before  we  can  determine  whether  the  writs  should 
issue,  if  they  were  necessary  to  compel  action,  and  that  i^,, 
whether,  under  the  constitution,  we  have  jurisdiction  to 
compel  the  chief  executive  of  the  State  to  perform  a  duty 
imposed  upon  him  by  his  office.  Each  department  of  the 
government  derives  its  powers  from  the  constitution,  which 
also  prescribes  the  limits  of  such  powers.  It  declares,  in 
article  3,  that  the  powers  of  the  government  of  this  State 
are  divided  into  three  distinct  departments, — ^the  legisla- 
tive, executive  and  judicial, — and  no  person  or  collection  of 
persons,  being  one  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others,  except  as 
therein  expressly  directed  or  permitted, — and  substantially 
the  same  provision  was  contained  in  the  constitution  of 
1848.  By  section  6  of  article  5  the  supreme  executive 
power  of  the  government  is  vested  in  the  Governor.  In 
the  great  majority  of  jurisdictions  it  is  held  that  in  view 
of  the  division  of  the  powers  of  government  there  is  no 
power  on  the  part  of  courts  to  enforce  by  mandamus  the 
performance  of  any  duty,  whether  discretionary  or  ministe- 
rial, imposed  upon  the  chief  executive  by  virtue  of  his  office. 
(26  Cyc.  230;  6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
1017.)     All  authorities  class  this  State  with  the  majority 
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as  holding  that  doctrine.  The  independence  of  the  ju- 
dicial department  and  its  freedom  from  interference  by 
the  other  departments  has  -been  maintained.  {Rockhold  v. 
Canton  Masonic  Mutual  Benei/olent  Society,  129  111.  440; 
In  re  Day,  181  id.  73;  Witter  v.  Cook  County  Comrs.  256 
id.  616.)  Of  course,  it  would  be  expected  that  the  court 
enforcing  the  provision  of  the  constitution  by  which  the 
powers  of  government  are  partitioned  among  the  several 
departments,  for  its  own  protection  from  interference  would 
accord  the  same  degfree  of  independence  to  the  other  de- 
partments. We  shall  see  with  what  scrupulous  care  this 
has  been  done. 

-The  question  whether  the  court  has  power  to  command 
the  performance  of  executive  duties  arose  in  the  early  his- 
tory of  the  State  under  the  constitution  of  1848,  and  was 
decided  in  People  v.  Bissell,  19  111.  229.  In  that  case  George 
M.  Billings  asked  the  court  to  order  a  writ  of  mandamus 
commanding  Gov.  Bissell  to  issue  to  him  new  bonds  of  the 
State  for  arrears  of  interest  due  him.  Mr.  Chief  Justice 
Caton  delivered  the  opinion  of  the  court,  and  said  that  the 
case  presented  the  distinct  question  whether  the  court  would 
assume  to  itself  jurisdiction  to  control  the  executive  de- 
partment of  the  government,  and  that  it  reached  the  very 
foundation  principles  upon  which  the  government  was 
based.  Considering  the  gravity  of  the  question,  he  ex- 
pressed the  gratification  of  the  court  that  it  arose  in  a  quiet 
time,  when  there  were  no  symptoms  of  jealousy  felt  by  one 
department  of  the  government  toward  another;  when  it 
could  be  considered  impartially  and  maturely,  with  no  dan- 
ger that  the  judgment  would  be  swayed  by  the  feelings  or 
passions  of  the  judges.  The  question  had  deliberate  con- 
sideration, and  the  principle  declared  was,  that  neither  of 
the  three  great  departments  into  which  the  government  was 
by  the  constitution  divided  was  subordinate  to  or  might  ex- 
ercise any  control  over  another,  except  as  provided  in  the 
constitution.    Illustrations  were  given  to  show  that  the  har- 
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monious  working  of  the  several  departments  so  as  to  ac- 
complish one  united  and  complete  government,  required,  as 
the  constitution  contemplated,  that  each  department  should 
to  a  certain  extent  control  and  restrain  the  others,  such  as 
the  power  of  the  legislative  department  to  make  laws  by 
which  the  other -departments  are  controlled;  the  qualified 
veto  power  of  the  executive  upon  legislative  action;  the 
practical  annulment  of  the  judgments  of  the  judiciary  by 
the  exercise  of  the  pardoning  power,  and  the  power  and 
duty  of  the  judicial  department  to  interpret  the  laws  and 
constitution  when  judicially  presented  for  consideration.  It 
was  said  that  from  necessity  and  the  very  nature  of  all 
government  there  must  be  an  authority  somewhere  whose 
duty  it  is  to  determine  whether  the  proper  constitutional 
sphere  of  a  department  has  been  transcended,  and  under  the 
constitution  that  duty,  in  most  cases,  fell  on  the  judicial 
department;  that  where  final  action  upon  any  subject  was 
confided  to  either  of  the  other  departments,  there  the  re- 
sponsibility must  rest  of  conforming  such  action  to  the  law 
and  the  constitution ;  that  the  court  had  no  power  to  com- 
pel either  of  the  other  departments  of  the  government  to 
perform  any  duty  which  the  constitution  or  the  law  might 
impose  upon  them,  no  matter  how  palpable  such  duty  might 
be,  any  more  than  either  of  those  departments  might  com- 
pel the  court  to  perform  its  duties,  and  that  the  Governor 
was,  and  must  be,  as  independent  of  the  court  as  was  the 
legislature  or  as  the  court  was  of  either  of  them.  Duties 
imposed  by  the  constitution  of  1848  upon  the  legislature 
to  pass  certain  laws  were  mentioned,  but  it  was  said  that 
if  the  legislature  neglected  or  refused  to  pass  them,  the 
responsibility  was  with  the  legislature  alone,  and  no  man 
would  think  of  asking  the  courts  to  compel  it  to  do  so ;  that 
the  court  would  be  powerless  to  compel  action  no  matter 
how  clearly  the  duty  might  be  enjoined  by  the  constitution ; 
that  there  was  no  difference  whether  the  executive  act  re- 
quired by  law  be  to  order  an  election  or  appoint  an  officer 
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or  issue  a  bond,  and  in  either  case  upon  the  Governor  alone 
must  the  necessity  rest  of  acting  or  refusing  to  act.  There 
had  been  two  previous  cases  to  which  Governors  had  been 
parties,  and  the  court  said  that  one  of  them  {People  v.  Mat- 
tesoH,  17  111.  167,)  was  an  agreed  case,  made  by  the  Gover- 
nor in  order  that  the  court  might  express  a  judicial  opinion 
upon  the  question  upon  which  he  was  required  to  act,  and 
that  the  court  claimed  no  right  to  exercise  its  coercive 
jurisdiction  over  the  executive.  In  that  case  there  was  a 
stipulation  that  the  writ  should  issue  if  votes  given  for  po- 
lice justices  were  legal  votes  for  police  magistrates.  The 
court  said  that  in  the  other  case  (Webster  v.  French,  11 
111.  254,)  the  court  expressly  repudiated  any  claim  of  a 
right  to  exercise  any  control  over  the  Governor  in  the  dis- 
charge of  his  executive  functions.  In  the  separate  opinion 
of  Mr.  Justice  Breese  it  was  said  that  the  court  had  no  con- 
trol over  Gov.  Bissell  to  compel  him  to  perform  any  duty, 
and  that  in  matters  of  public  duty  the  court  committed  him 
to  the  high  tribunals  of  his  own  conscience  and  the  public 
judgment.  The  rules  established  by  that  decision  as  to  con- 
trol by  the  judicial  department  of  other  departments  of  the 
government  have  never  been  departed  from. 

The  cases  of  People  v.  Hatch  and  People  v.  DuBois,  33 
111.  9,  involved  an  important  historical  event  in  the  history 
of  the  State  when  Gov.  Yates  prorogued  the  General  As- 
sembly. A  writ  was  sought  against  the  Secretary  of  State 
in  one  case  to  compel  him  to  make  a  true  copy  of  an  act, 
with  his  certificate  that  the  same  w^as  a  law  by  reason  of 
the  failure  of  the  Governor  to  return  the  same  within  ten 
days  after  it  was  presented,  the  General  Assembly  being 
still  in  session;  and  in  the  other  case  the  writ  was  asked 
to  compel  the  Auditor  of  Public  Accounts  to  issue  his  war- 
rant for  the  per  diem  of  a  member  of  the  General  Assembly. 
The  court  held  that  the  Secretary  had  no  duty  to  perform 
until  the  Governor  acted,  but  that  the  Governor  could  not 
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be  coerced  by  mandamus  to  perform  any  duty,  citing  the 
case  of  People  v.  Bisscll,  supra. 

In  People  v.  Yates,  40  111.  126,  there  was  a  petition  for 
an  alternative  writ  of  mandamus  commanding  the  Gover- 
nor and  Lieutenant  Governor  to  make  return  why  they 
failed  and  neglected  to  deposit  an  act  to  incorporate  the 
Wabash  Railway  Company  in  the  office  of  the  Secretary 
of  State.  The  petition  alleged  that  the  act  was  passed  by 
the  General  Assembly,  certified  by  the  proper  officers  and 
presented  to  the  Governor,  and  that  more  than  ten  days 
(Sundays  excepted)  had  elapsed  and  he  had  not  returned 
the  bill,  nor  had  the  return  been  prevented  by  an  adjourn- 
ment of  the  General  Assembly.  The  petition  presented  the 
case  of  a.  duty  enjoined  by  the  constitution,  but  the  court 
held  that  the  writ  would  not  lie  against  the  Governor  for 
the  purpose  indicated  in  the  petition,  and  said  that  the  case 
of  People  V.  Bisscll,  supra,  was  decisive  of  the  motion. 

In  People  v.  Palmer,  64  111.  41,  the  Governor  appeared 
and  entered  into  a  stipulation  that  the  writ  should  issue  if 
the  court  should  be  of  the  opinion  that  the  railway  was  en- 
titled to  it.  The  writ  was  denied,  but  the  court  said  that 
the  voluntary  stipulation  by  the  executive  relieved  the  court 
of  all  consideration  of  the  question  as  to  the  authority  of 
the  court  to  coerce  the  performance  of  a  public  duty  by 
the  executive. 

In  People  v.  Cullom,  100  111.  472,  the  county  judge  of 
Ogle  county  had  resigned  his  office.  The  Governor  ap- 
pointed a  judge  to  fill  the  vacancy,  and  a  petition  was  pre- 
sented to  him  asking  him  to  order  a  special  election,  claim- 
ing that  he  had  no  power  to  fill  the  vacancy  because  the 
unexpired  term  was  more  than  one  year.  The  Governor 
refused  to  call  an  election,  and  an  application  for  a  writ 
of  mandamus  to  compel  him  to  do  so. was  made.  The  court 
said  that  in  People  v.  Bisscll,  supra,  it  was  held  that  one 
co-ordinate  branch  of  the  government  had  no  power  to 
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interfere  and  coerce  the  action  of  another,  and  the  writ 
was  denied. 

In  People  v.  O'Toole,  164  111.  344,  the  court  stated  the 
rule  as  well  recognized,  that  where  a  power  is  given  to  the 
executive  by  the  constitution  that  department  is  supreme  and 
independent  within  its  prescribed  duties  and  powers  and  is 
not  subject  to  control  or  direction  by  any  other  branch  of 
the  government,  and  that  the  duty  or  power  committed  to 
one  branch  of  the  government  for  its  exercise  by  the  con- 
stitution is  not  subject  to  interference,  control  or  dictation 
by  another  branch. 

Cases  like  People  v.  Rives,  27  111.  242,  and  People  v. 
Hilliard,  29  id.  413,  where  writs  were  allowed  against 
county  clerks  and  the  justices  of  the  peace  called  to  their 
assistance  to  canvass  the  votes  of  an  election,  have  no  re- 
lation to  the  question  involved. 

Counsel  for  the  relators  say  that  the  duty  which  they 
sought  to  have  performed  by  Gov.  Deneen,  and  which  he 
refused  to  perform,  was  not  a  duty  enjoined  upon  him  as 
Governor  but  was  a  duty  to  be  performed  because  he  was 
Governor,  and  therefore  it  was  not  the  performance  of  an 
executive  act.  To  adopt  that  doctrine  would  be  to  locate 
every  act  of  a  Governor  outside  of  the  executive  depart- 
ment, since  it  is  only  because  an  individual  is  Governor 
that  he  can  do  any  of  the  things  authorized  by  the  consti- 
tution ;  and  in  People  v.  Cullom,  supra,  the  writ  was  sought 
to  compel  the  Governor  to  call  an  election,  which  was  a  duty 
prescribed  by  statute. 

Article  3  of  the  constitution  includes  in  its  prohibition 
each  of  the  three  departments  of  the  government,  and  its 
interpretation  as  to  one  department  applies  with  equal  force 
to  each  of  the  others.  Therefore  the  court,  in  construing 
the  article  in  the  case  of  People  v.  Bissell,  supra,  as  applied 
to  the  executive  department,  also  showed  its  application  to 
the  legislative  department  and  gave  illustrations  of  such 
application.    It  is  pertinent  to  this  inquiry  to  show  that  the 


Digitized  by 


Google 


l|ril,'ll]  The  People  v.  Dunne.  453 

court  has  never  departed  from  the  construction  there  given 
with  respect  to  either  of  the  other  departments  and  that 
there  has  been  no  encroachment  by  the  court  upon  the  pow- 
ers granted  to  them.  No  more  baseless  and  defenseless 
proposition  could  be  put  into  words  than  to  say  that  the 
court  has  ever  arrogated  to  itself  the  authority  to  pass  upon 
the  wisdom  or  propriety  of  either  executive  or  legislative 
acts.  It  has  never  assumed  to  declare  laws  valid  or  invalid 
because  they  were  wise  or  unwise,  or  because  they  tended 
to  advance  or  retard  social  justice,  individual  justice,  cor- 
rective justice,  or  any  other  variety  of  justice.  The  only 
law  made  by  the  people  is  the  constitution,  enacted  by 
them,  under  their  original  and  sovereign  power,  as  the 
fundamental  law,  wherein  they  have  granted  powers  to  and 
prescribed  limits  for  each  one  of  the  several  departments. 
It  was  deemed  essential  to  the  existence  of  the  government 
that  there  should  be  some  department  authorized  to  con- 
strue that  law,  and  determine,  when  called  upon  in  some 
form  known  to  the  law,  whether  its  limits  have  been  dis- 
regarded. That  duty  rests  upon  the  courts,  and  to  the  ex- 
ercise of  that  function  this  court  has  always  strictly  limited 
itself.  When  the  validity  of  an  act  of  the  legislative  de- 
partment has  been  in  question,  the  constant  rule  has  been 
to  construe  it  so  as  to  uphold  its  validity  if  it  could  rea- 
sonably be  done,  and  if  its  construction  was  doubtful  the 
doubt  was  resolved  in  favor  of  the  law.  {People  v.  Thomp- 
son, 155  111.  451;  People  V.  Hutchinson,  172  id.  486;  City 
of  Chicago  v.  Manhattan  Cement  Co.  178  id.  372;  Arms  v. 
Ayer,  192  id.  601 ;  People  v.  McBride,  234  id.  146.)  The 
issue  in  such  a  case  is  between  the  people  and  their  agents, 
and  the  question  is  whether  the  agents  have  exceeded  the 
letter  of  their  authority.  It  has  been  repeatedly  said  that 
the  power  of  this  court  in  determining  the  constitutionality 
of  laws  is  limited  to  whether  an  act  was  within  the  scope  of 
the  powers  of  the  legislative  department,  and  that  the  dis- 
cretion reposed  in  the  legislature  cannot  be  reviewed.    The 
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following  principles  have  been  laid  down  and  consistently 
adhered  to :  The  legislature  is  the  guardian  of  the  public 
interest  and  welfare  and  is  the  sole  judge  of  such  measures 
as  may  advance  the  interests  of  the  people.  (Munn  v.  Peo- 
ple, 69  111.  80.)  Whether  a  statute  is  a  wise  one  is  a 
question  with  which  the  court  has  no  concern.  (Moeng  v. 
People',  138  111.  513.)  The  courts  cannot  inquire  into  the 
motives  which  may  have  moved  the  legislature  to  enact 
a  statute.  Such  motives  will  be  presumed  to  be  patriotic. 
{People  V.  Thompson,  supra.)  The  courts  cannot  investi- 
gate the  motives  of  the  legislature,  but  must  presume  that 
it  acted  in  good  faith  and  for  the  best  interest  of  the  State. 
(People  V.  Rose,  203  111.  46.)  When  the  legislature  has 
acted  upon  a  subject  upon  which  it  has  power  to  legislate, 
public  policy  is  what  the  statute  passed  by  it  indicates,  and 
any  change  in  such  policy  is  for  the  legislature  and  not  for 
the  courts.  (People  v.  Shedd,  241  111.  155.)  The  argu- 
ment that  a  law  is  unjust  must  be  addressed  to  the  legisla- 
ture, and  the  court  can  only  pass  upon  its  constitutionality. 
(  Totvn  of  Cicero  v.  H(ms,  244  111.  551.)  If  there  is  a  defect 
in  the  law  it  is  the  province  of  the  legislature,  and  not  the 
court,  to  correct  it.  Gersch  v.  City  of  Chicago,  250  111.  551. 
The  court  has  never  attempted  to  exercise  any  compul- 
sory power  over  the  legislative  department.  The  constitu- 
tion enjoins  upon  that  department  the  duty  to  enact  certain 
laws,  such  as  liberal  homestead  and  exemption  laws,  laws 
necessary  for  the  protection  of  operative  miners,  and  laws 
to  give  full  effect  to  article  13,  relating  to  warehouses;  and 
the  court  has  not  only  never  attempted  to  determine  whether 
the  laws  enacted  for  those  purposes  were  such  as  were 
necessary  or  proper,  but  if  the  legislature  had  neglected  or 
refused  to  pass  any  such  laws  no  one  would  think  for  a 
moment  of  asking  the  court  to  enforce  the  performance 
of  the  duties  so  specifically  enjoined  upon  the  legislature. 
These  are  commands  of  the  people  to  the  legislature,  but 
they  cannot  be  enforced  by  the  courts.      (Gillinwater  v. 
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Mississippi  and  Atlantic  Railroad  Co,  13  111.  i.)  The  same 
is  true  as  to  the  enforcement  of  prohibitions  against  legis- 
lative action.  The  constitution  prohibits  the  legislature  not 
only  from  passing  local  or  special  laws  in  certain  enumer- 
ated cases,  but  also  in  all  other  <:ases  where  a  general  law 
can  be  made  applicable,  and  it  has  been  uniformly  held  that 
the  question  whether  a  general  law  can  be  made  applicable 
in  cases  other  than  those  enumerated  is  for  the  legislature, 
alone.  (Knopf  v.  People,  185  111.  20;  City  of  Mt.  Vernon 
V.  Evens  Brick  Co.  204  id.  32 ;  Block  v.  City  of  Chicago, 
239  id.  251.)  No  law  has  ever  been  held  invalid  because 
it  was  local  or  special  unless  it  came  within  one  of  the  enu- 
merated cases,  although  it  may  have  been  void  because  in 
conflict  with  some  other  provision  of  the  constitution.  If 
a  law  is  in  direct  conflict  with  some  provision  of  the  con- 
stitution, so  that  it  cannot  reasonably  be  reconciled  with  it, 
the  court  cannot  avoid  the  duty  of  declaring  its  invalidity, 
but  to  do  so  is  in  no  sense  interfering  with  legislative  action. 
It  is  merely  giving  effect  to  the  law  made  directly  by  the 
people  with  due  deliberation  and  speaking  their  will  as  the 
supreme  law  of  the  land. 

It  necessarily  follows  from  uniform  decisions  of  this 
court  that  we  have  no  jurisdiction  to  award  writs  against 
the  chief  executive  of  the  State  commanding  him  to  issue 
certificates  of  election  to  the  relators.  Whether  the  other 
executive  officers  who  were  made  defendants  could  be  co- 
erced by  the  writ  to  do  the  things  asked  for,  according  to 
the  view  of  this  court  as  to  the  proper  manner  of  canvass- 
ing returns,  need  not  be  considered,  since  the  writs  would 
be  ineffective  unless  the  Governor  were  included  and  re- 
quired to  make  proclamations  and  issue  the  certificates. 

It  is  argued  that  the  writ  may  issue  against  the  Gov- 
ernor in  any  case  where  he  has  submitted  himself  to  the 
jurisdiction  of  the  court.  There  have  been  such  cases,  as 
before  noted,  but  that  ought  to  be  so  only  in  a  case  where 
there  is  a  difference  of  opinion  between  the  Governor  and 
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the  one  requiring  the  performance  of  an  alleged  duty  and 
an  unwillingness  on  his  part  to  perform  the  act  except  in 
accordance  with  the  opinion  of  the  court.  The  courts  will 
not  do  a  useless  thing,  and  a  command  to  an  executive  to 
do  that  which  he  is  willing  to  do  would  be  of  that  charac- 
ter. Moreover,  in  these  cases  the  writ  is  sought  to  annul 
and  set  aside  the  action  of  the  canvassing  board  and  Gov. 
r>eneen  as  illegal  and  to  substitute  a  new  canvass  in  each 
case  and  new  certificates  of  election,  and  neither  the  Gov- 
ernor, who  issued  the  certificates,  nor  the  officers  who  can- 
vassed the  returns,  have  appeared  or  consented  to  have  their 
action  as  officers  of  the  executive  department  reviewed,  set 
aside  or  annulled. 

Another  rule  of  law  is,  that  the  writ  of  tiiandamus, 
which  is  awarded  in  the  discretion  of  the  court,  will  not 
be  issued  where  it  would  create  disorder  or  confusion. 
(Kcmieally  v.  City  of  Chicago,  220  111.  485 ;  People  v.  01- 
sen,  215  id.  620;  Merrill  on  Mandamus,  sec.  71;  State  v. 
Enloc,  121  Tenn.  347;  State  v.  Clinton  County,  162  Ind. 
580;  Board  of  Education  v.  Common  Council,  128  Cal. 
369;  Bibb  V.  Gaston,  146  Ala.  434;  26  Cyc.  146;  19  Am. 
&  Eng!  Ency.  of  Law,  (2d  ed.)  753;  State  v.  Comptroller, 
4  Rich.  [S.  C]  185.)  In  the  case  of  People  v.  Olsen, 
supra,  which  related  to  the  extension  of  taxes,  it  was  con- 
sidered good  ground  for  denying  the  writ  that  seventy  per 
cent  of  the  work  of  extending  the  taxes  had  been  done, 
that  new  books  would  be  required,  and  it  would  be  neces- 
sary to  recall  all  tax  warrants  that  were  in  the  hands  of 
collectors  and  to  return  to  many  tax-payers  the  amoimts 
paid  by  them.  By  the  constitution  the  house  of  represen- 
tatives is  the  judge  of  the  election,  returns  and  qualifica- 
tions of  its  members,  and  certificates  of  election  have  been 
issued  to  George  A.  Miller  and  R.  D.  Kirkpatrick  as  mem- 
bers of  the  house,  which  is  now  in  session.  The  awarding 
of  the  writs  in  these  cases  would  result  in  different  persons 
holding  certificates  of  election  to  the  same  office,  some  made 
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by  Gov.  Deneen  and  others  by  Gov.  Dunne,  contending  for 
seats  in  the  house.  To  award  the  writs  would  create  dis- 
order and  confusion,  which  ought  to  be  avoided,  if  pos- 
sible, and  would  r«sult  in  no  substantial  benefit  to  the  re- 
lators, who  necessarily  must  submit  their  claims  to  the 
judgment  of  the  house. 

The  writs  are  denied.  Writs  denied. 

Mr.  Justice  Farmer,  dissenting: 

The  denial  of  the  writ  in  this  case  is  based  upon  three 
grounds:  (i)  That  respondents  do  not  in  their  answer 
disagree  with  the  relators  as  to  the  duties  and  powers  of 
the  canvassing  board  under  the  law,  and  as  they  express  no 
unwillingness  or  refusal  to  properly  canvass  the  vote  and 
declare  the  result  as  the  statute  requires,  the  writ  should 
not  be  awarded;  (2)  that  the  writ  would  be  ineffective  un- 
less issued  against  the  Governor,  and  the  majority  opinion 
holds  the  court  has  no  power  to  issue  a  writ  of  mandamus 
commanding  or  directing  him  in  the  discharge  of  any  duties 
conferred  upon  him;  and  (3)  that  awarding  the  writ  would 
tend  to  create  disorder  and  confusion,  and  for  that  reason 
it  should  not  issue. 

Respondents  constitute  the  canvassing  board,  but  they 
are  not  the  same  persons  who  composed  the  board  when  the 
vote  was  canvassed,  the  result  declared  and  certificates  is- 
sued. The  terms  of  office  of  the  persons  then  composing 
the  canvassing  board  expired  soon  after  the  performance  of 
that  act,  and  no  answer  was  made  to  the  petition  by  the 
persons  then  constituting  the  board  but  the  answer  was  filed 
by  respondents.  They  do  not  in  their  answer  refuse  to  can- 
vass the  vote  and  issue  the  certificates  in  accordance  with 
the  prayer  of  the  petition,  nor  do  they  take  issue  with  the 
relators  as  to  the  law  governing  the  canvassing  board  in 
the  discharge  of  its  duties,  but  the  fact  remains  that  they 
have  refused  to  take  the  law  into  their  own  hands  and  again 
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canvass  the  vote,  declare  the  result  and  issue  certificates,  and 
have  submitted  the  question  of  their  powers  and  duty,  un- 
der the  circumstances,  to  the  determination  of  this  court. 
Whatever  the  views  of  respondents  may  be  as  to  the  un- 
lawfulness of  the  acts  of  the  officers  who  preceded  them 
as  members  of  the  canvassing  board,  they  have  chosen  the 
orderly  and  lawful  method  of  asking  that  their  powers  and 
duties  in  the  premises  be  determined  by  this  court  in  this 
proceeding,  and  by  that  determination  they  will  abide,  what- 
ever it  may  be.  This,  it  seems  to  me,  is  much  more  com- 
mendable than  it  would  have  been  for  respondents  to  have 
taken  the  law  into  their  own  hands,  canvassed  the  vote  and 
declared  the  result  without  any  directions  from  a  court. 
Because  they  have  chosen  to  pursue  this  course  instead  of 
the  arbitrary  one  which  the  opinion  indicates  they  could 
have  pursued,  affords  no  justification,  in  my  judgment,  for 
a  denial  of  the  writ. 

With  the  general  proposition  that  courts  have  no  power 
to  control  an  executive  officer  in  the  discharge  of  his  duties 
I  agree,  but  that  rule  is  subject  to  some  qualifications.  The 
authorities,  I  believe,  are  all  in  harmony  upon  the  proposi- 
tion that  courts  have  no  power  to  control  an  executive  of- 
ficer in  the  discharge  of  any  political  or  discretionary  duty; 
but  certain  duties  may  l)e,  and  often  are,  conferred  upon  the 
executive  which  are  purely  ministerial  in  character.  As  to 
whether  the  executive  may  be  controlled  in  the  discharge 
of  such  duties  the  authorities  are  not  harmonious.  Many 
States  where  the  question  has  been  decided  have  held  that 
the  chief  executive  of  the  State  is  subject  to  control  by  the 
courts  in  the  discharge  of  purely  ministerial  duties  which 
might  as  well  have  been  conferred  upon  any  other  officer  as 
upon  the  Governor,  and  many  States  have  held  that  courts 
have  no  power  to  compel  the  performance  by  the  Governor 
of  any  duty,  recognizing  no  distinction  between  discretion- 
ary and  ministerial  duties.     A  ministerial  act  is  defined  to 
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be  "one  which  a  person  performs  under  a  giS^en  state  of 
facts,  in  a  prescribed  manner,  in  obedience  to  the  mandate 
of  legal  authority,  without  regard  to  or  exercise  of  his 
own  judgment  upon  the  propriety  of  the  act  being  done." 
(Flournay  y,  Jeffersonville,  ly  Ind.  174.)  Inasmuch  as  the 
opinion  of  the  court  does  not  raise  any  question  that  the 
duties  of  the  State  canvassing  board  are  purely  ministerial, 
I  assume  that  they  are  conceded  to  be  such,  which  seems  to 
me  to  be  clearly  the  correct  view.  The  opinion  of  the  court 
does  not  pretend  to  hold  that  the  canvassing  board  acted 
lawfully  in  refusing  to  accept  the  abstracts  of  votes  certi- 
fied by  the  county  clerks  in  determining  who  was  elected 
and  entitled  to  certificates  upon  the  face  of  the  returns,  and 
no  time  need  be  consumed  for  the  purpose  of  demonstrating 
that  the  acts  of  the  board  complained  of  were  unauthorized, 
contrary  to  the  statute  and  illegal.  Assuming,  then,  that 
the  duties  of  respondents  are  purely  ministerial,  that  their 
duties  as  such  board  are  clearly  defined  by  the  statute  and  in 
the  discharge  of  such  duties  they  have  no  discretion  what- 
ever, may  they  disregard  their  duties  and  in  palpable  vio- 
lation of  the  positive  and  plain  directions  of  the  statute  from 
which  they  derive  their  sole  power  and  authority,  refuse  to 
perform  those  duties  and  neither  the  public  nor  the  parties 
affected  have  any  remedy? 

Some  of  the  cases  denying  the  jurisdiction  of  courts  to 
award  the  writ  of  mandamus  against  the  Governor  of  a 
State  are  based  upon  the  theory  that  all  his  duties  are  ex- 
ecutive and  in  the  performance  of  them  he  has  a  right  to 
exercise  a  discretion,  and  therefore  hold  that  courts  cannot 
interfere  in  the  control  of  any  of  his  acts.  This  subject 
was  elaborately  discussed  and  the  conflicting  authorities  re- 
ferred to  in  Martin  v.  Ingham,  38  Kan.  641,  and  it  was 
there  said :  "If  we  should  deduct  all  the  cases  decided  upon 
the  theory  that  the  court  was  asked  to  control  executive, 
political  or  discretionary  action  and  not  consider  any  of  the 
dicta  of  such  cases,  and  thereby  leave  only  such  cases  as 
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necessarily  included  a  decision  (not  dictum)  and  decided 
that  the  courts  could  not  in  any  case  control  any  act  to  be 
performed  by  the  Governor,  the  weight  of  judicial  authority 
would  probably  be  that  courts  may  control  any  mere  min- 
isterial act  to  be  performed  by  the  Governor/*  This  is  also 
the  view  of  the  author  of  an  extensive  note  upon  this  sub- 
ject to  State  of  Wyoming  v.  Brooks,  6  L.  R.  A.  (N.  S.)- 
750,  where  it  was  held  the  writ  would  issue  against  the 
Governor  to  compel  the  performance  of  a  ministerial  duty 
when  his  judgment  and  discretion  were  not  involved.  In 
State  V.  Thayer,  31  Neb.  82,  where  the  jurisdiction  to 
award  the  writ  of  mandamus  against  the  State  board  of 
canvassers,  composed  of  the  Governor,  Secretary  of  State, 
Auditor,  Treasurer  and  Attorney  General,  to  compel  the 
board  to  canvass  the  votes  was  sustained,  the  conflicting 
decisions  were  referred  to,  and  it  was  said  the  weight  of 
the  argument  supports  the  right  and  authority  of  courts  to 
compel  the  performance  of  purely  ministerial  duties  by  the 
executive.  Numerous  other  cases  might  be  cited  expressing 
the  same  view,  and  it  seems  to  me  that  is  the  sound  view. 
To  say  that  any  executive  officer,  whatever  his  title,  may 
disregard  a  ministerial  duty  imposed  upon  him  by  a  statute 
which  specifically  provides  how  the  duty  shall  be  performed, 
leaving  nothing  to  the  judgment  or  discretion  of  the  offi- 
cer, is  to  acknowledge  an  authority  higher  than  the  law. 
To  say  the  remedy  is  to  remit  him  to  the  "high  tribunal  of 
his  own  conscience  and  the  public  judgment"  is  a  confession 
of  weakness  in  the  law  that  I  cannot  make. 

While  it  may  not  be  customary,  as  said  in  some  cases, 
to  impose  ministerial  duties  upon  the  Governor,  there  is 
nothing  in  the  nature  of  the  office  which  prevents  that  be- 
ing done,  and  it  is  well  known  that  such  duties  are  enjoined 
upon  the  Governor  of  a  State.  Other  State  officers,  such  as 
Secretary  of  State,  Auditor,  Treasurer  and  Attorney  Gen- 
eral, are  officers  of  the  executive  department,  but  the  legis- 
lature has  charged  them  also  with  the  performance  of  some 
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ministerial  duties.  While  the  court  does  not  decide  whether 
they  are  subject  to  control  by  the  courts  in  the  performance 
of  ministerial  duties,  I  am  unable  to  see  any  difference,  in 
principle,  between  such  officers  arid  the  Governor  in  the  per- 
formance of  such  duties.  Imposing  such  duties  upon  an 
executive  officer,  whether  he  be  Governor  or  some  other 
executive  officer  of  the  State,  does  not  transform  such  du- 
ties from  ministerial  to  executive  or  discretionary  duties. 
An  officer' charged  with  the  performance  of  a  purely  min- 
isterial duty  by  an  act  of  the  legislature  containing  specific 
directions  as  to  how  it  shall  be  performed,  leaving  nothing 
to  the  judgment  or  discretion  of  the  officer,  is  as  to  that 
duty,  no  matter  what  his  title  may  be,  a  ministerial  offi- 
cer. Chief  Justice  Marshall  said  in  Marbury  v.  Madison, 
I  Cranch,  137:  **It  is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  nature  of  the  thing  to 
be  done,  that  the  propriety  or  impropriety  of  issuing  a  man- 
damus is  to  be  determined." 

The  question  of  the  jurisdiction  of  a  court  to  award  a 
writ  of  mandamus  against  the  Post-master  General  was  be- 
fore the  Supreme  Court  of  the  United  States  in  Kendall  v. 
United  States,  12  Pet.  608.  The  court  said:  "The  man- 
damns  does  not  seek  to  direct  or  control  the  Post-master 
General  in  the  discharge  of  any  official  duty  partaking  in 
any  respect  of  an  executive  character,  but  to  enforce  the 
performance  of  a  mere  ministerial  act,  which  neither  he  nor 
the  President  had  any  authority  to  deny  or  control.  *  *  * 
There  are  certain  political  duties  imposed  upon  many  offi- 
cers in  the  executive  department  the  discharge  of  which  is 
under  the  direction  of  the  President.  But  it  would  be  an 
alarming  doctrine  that  Congress  cannot  impose  upon  any 
executive  officer  any  duty  they  may  think  proper  which  is 
not  repugnant  to  any  rights  secured  and  protected  by  the 
constitution,  and  in  such  cases  the  duty  and  responsibility 
grow  out  of  and  are  subject  to  the  control  of  the  law  and 
not  to  the  direction  of  the  President.     And  this  is  em- 
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phatically  the  case  where  the  duty  enjoined  is  of  a  mere 
ministerial  character." 

In  United  States  v.  Blaine,  139  U.  S.  306,  where  a  writ 
of  mandamus  was  asked  to  be  awarded  against  the  Secre- 
tary of  State,  the  court,  after  holding  the  writ  could  not 
issue  against  the  head  of  an  executive  department  to  con- 
trol him  in  the  discharge  of  an  executive  duty  involving 
the  exercise  of  judgment  or  discretion,  said:  "When,  by 
special  statute  or  otherwise,  a  mere  ministerial  duty  is  im- 
posed upon  the  executive  officers  of  the  government, — that 
is,  a  service  which  they  are  bound  to  perform  without  fur- 
ther question, — then,  if  they  refuse,  the  mandamus  may  be 
issued  to  compel  them." 

I  do  not  regard  People  v.  Bissell,  19  111.  229,  and  other 
Illinois  cases  cited  in  the  opinion  of  the  court,  as  conclusive 
of  the  question  here  involved.  While  in  those  cases  no  ref- 
erence was  made  to  any  distinction  between  executive  and 
ministerial  duties,  it  seems  apparent  that  the  court  had  in 
mind  only  executive  duties  the  performance  of  which  in- 
volved the  judgment  and  discretion  of  the  Governor.  That 
this  court  has  not  heretofore  thought  those  cases  settled  the 
question  here  involved  is  made  to  appear  from  the  fact  that 
we  have  recently  taken  jurisdiction  of  petitions  for  the  writ 
of  mandamus  against  the  Governor  and  the  other  State  offi- 
cers constituting  the  State  canvassing  board,  in  cases  pre- 
cisely like  the  one  under  consideration.  In  People  v.  Deneen, 
247  111.  289,  relator  was  granted  leave  to  file,  and  did  file, 
a  petition  in  this  court  asking  a  writ  of  mandamus  against 
the  Governor  and  other  State  officers  composing  the  State 
primary  canvassing  board,  commanding  them  to  certify  the 
relator's  name  as  one  of  the  candidates  nominated  by  his 
political  party  for  the  office  of  representative  in  the  Gen- 
eral Assembly  at  the  preceding  primary,  so  that  his  name 
would  be  placed  on  the  official  ballot  to  be  voted  for  at  the 
election.     Four  members  of  the  court  agreed  that  the  writ 
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should  be  denied  but  did  not  agree  upon  the  grounds  of 
denial.  Want  of  jurisdiction  was  not  suggested  in  either 
of  the  two  opinions  filed  giving  the  reasons  why  a  majority 
of  the  court  thought  the  writ  should  not  issue.  Three  of 
the  justices  who  concur  in  the  opinion  of  the  court  in  this 
case  filed  an  opinion  in  that  case  in  which  they  stated  that 
in  their  opinion  the  writ  should  have  issued.  If  we  had 
jurisdiction  then  to  issue  the  writ  against  the  Governor 
I  know  of  no  reason  why  we  have  not  jurisdiction  to  do 
so  now. 

In  People  v.  Deneen,  256  111.  436,  the  relator  obtained 
leave  to  file,  and  did  file,  in  this  court  a  petition  alleging 
that  he  had  been  nominated  at  the  preceding  primary  elec- 
tion by  his  political  party  as  a  candidate  for  representative 
in  the  General  Assembly,  but  that  the  State  canvassing 
board,  upon  a  canvass  of  the  returns,  refused  to  declare 
his  nomination  and  issue  a  certificate  to  that  effect.  A  writ 
of  mandamus  was  prayed  against  the  canvassing  board 
commanding  that  said  board  declare  petitioner  nominated 
and  that  a  certificate  be  issued.  The  case  was  considered 
on  its  merits  and  the  writ  denied,  but  the  denial  was  not 
upon  jurisdictional  grounds  but  for  reasons  which  will  be 
found  stated  in  the  opinion. 

In  People  v.  Deneen,  256  111.  536,  this  court  granted 
relator  leave  to  file  a  petition  for  the  writ  of  mandamus 
against  the  Governor  and  other  State  officers  constituting 
the  State  canvassing  board.  The  petition  alleged  the  peti- 
tioner had  been  duly  nominated  as  one  of  the  candidates  of 
his  political  party  at  the  preceding  primary  election  but  that 
the  canvassing  board  had  wrongfully  and  unlawfully  de- 
clared another  the  nominee.  A  writ  of  mandamus  was 
prayed  commanding  the  State  board  of  canvassers  to  issue 
to  petitioner  a  certificate  of  nomination  and  to  certify  his 
name  to  the  county  clerks  of  the  counties  composing  his 
district,  in  accordance  with  the  provisions  of  the  statute. 
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The  writ  was  denied,  not  upon  jurisdictional  grounds  but 
for  the  reasons  stated  in  the  opinion  of  the  court. 

All  three  of  the  above  cases  were  original  proceedings 
begun  by  leave  in  this  court.  They  were  all  considered 
upon  their  merits,  and  while  the  writ  was  denied  in  each 
case,  the  denials  were  based  on  the  opinion  of  the  court 
that  the  petitioners  were  not  entitled,  under  the  law,  to  the 
relief  prayed,  and  not  upon  the  want  of  jurisdiction  of  the 
court  to  grant  the  relief.  It  is  very  certain  that  if  the  peti- 
tioners had  shown  themselves  entitled  to  the  relief  prayed, 
and  that  the  canvassing  board  had,  by  its  unlawful  act  or 
the  failure  to  perform  its  duty  as  prescribed  by  .the  statute, 
deprived  petitioners  of  their  rights,  the  writ  would  have 
been  ordered  to  issue.  In  the  five  opinions  filed  in  the  three 
cases  no  intimation  will  be  found  that  the  court  had  not 
jurisdiction  to  direct,  by  writ  of  maftdamus,  that  the  board, 
including  the  Governor  as  a  member  of  the  board,  perform 
its  duty  under  the  statute. 

But  if  the  later  cases  are  to  be  departed  from  and  the 
dicta  of  the  earlier  cases  that  the  courts  will  not  assume  to 
control  the  action  of  the  executive  in  the  performance  of 
any  duty  is  to  be  adhered  to  and  applied  to  purely  minis- 
terial duties,  still,  under  the  facts  of  this  case  the  relators 
are  entitled  to  the  writ  and  the  court  has  the  power  to  issue 
it  under  the  early  cases  cited  in  the  opinion  of  the  court. 
In  People  v.  Bisscll,  19  111.  229,  the  court  said  that  where, 
for  the  purpose  of  getting  advice  of  this  court  in  refer- 
ence to  some  duty  imposed  upon  him  by  law,  the  Governor 
makes  an  agreed  case  and  submits  to  the  jurisdiction  of  the 
court,  the  court  will  take  jurisdiction  and  detennine  the 
right  of  the  relator  to  the  writ, — citing  People  v.  Matteson, 
17  111.  167,  as  being  a  case  of  that  kind.  In  People  v. 
Palmer,  64  111.  41,  relator  filed  a  petition  in  this  court  for 
a  writ  of  mandamus  requiring  the  Governor  to  issue  to  him 
a  commission  as  police  magistrate  in  and  for  the  city  of 
Chicago.     The  Governor  appeared,  admitted  the  facts  al- 
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leged  in  the  petition  were  true,  and  expressed  a  willingness 
to  issue  the  commission  if  the  court  should  be  of  opinion 
the  relator  was  entitled  to  it.  The  court  said  this  relieved 
it  of  any  consideration  of  the  question  whether  it  had  ju- 
risdiction to  award  the  writ  against  the  Governor  and  de- 
cided the  case  upon  its  merits. 

The  answer  of  respondents  in  this  case  admits  the  facts 
alleged  in  the  petition;  alleges  that  since  the  filing  of  the 
petition  the  terms  of  office  of  the  officers  composing  the 
board  of  canvassers  had  expired;  that  they  had  been  suc- 
ceeded by  respondents,  and  that  respondents  submitted  to 
this  court  whether  or  not  the  writ  of  mandamus  should  is- 
sue commanding  them  to  forthwith  canvass  the  abstracts  of 
votes  returned  to  the  canvassing  board  by  the  county  clerks, 
declare  petitioners  elected,  cause  proclamation  of  the  result 
to  be  made  and  certificates  to  issue.  The  answer  prayed  that 
the  court  should  enter  such  order  in  the  premises  directing 
them  as  law  and  justice  should  require.  This  is  clearly 
and  unmistakably  a  submission  to  the  jurisdiction  of  the' 
court.  All  question  whether  the  Governor  or  the  other 
members  of  the  board  were  subject  to  be  controlled  in  the 
performance  of  the  duty  involved  was  waived,  and  the 
court  was  invited  to  determine  and  advise  respondents  what 
their  duties  were  under  the  facts  alleged  in  the  petition. 
The  position  of  respondents  as  disclosed  by  the  answer  is, 
that  they  admit  the  returns  have  never  been  canvassed  by 
the  board  of  canvassers,  the  result  declared  and  certificates 
issued  in  accordance  with  the  requirements  of  the  statute, 
but  as  a  pretended  canvass  of  the  returns  had  been  made 
by  their  predecessors  in  office  they  were  uncertain  as  to 
what  their  powers  and  duties  were  under  the  circumstances. 
They  therefore  submitted  themselves  to  the  jurisdiction  of 
the  court  for  the  purpose  of  getting  its  advice  in  reference 
to  some  duty  imposed  upon  them  by  law,  {People  v.  Bis- 
sell,  supra,)  and  thereby  "relieved  the  court  of  all  consid- 
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eration  of  the  question  as  to  the  authority  of  the  court  to 
coerce  the  performance  of  a  public  dCity  by  the  executive 
of  the  State."  (People  v.  Painter,  supra.)  If  we  are  to 
accept  those  cases  as  holding  that  the  court  cannot  assume 
to  control  the  executive  in  the  performance  of  any  duty, 
how  can  we  consistently  disregard  the  exception  made  by 
them  in  cases  where  the  executive  voluntarily  submits  to 
the  jurisdiction  of  the  court  and  asks  to  be  advised  as  to 
what  his  duties  are?  It  seems  to  me  that  under  the  au- 
thorities relied  upon  by  the  court  we  should  have  decided 
the  question  submitted  and  advised  the  respondents  what 
their  powers  and  duties  are,  as  we  were  requested  to  do. 

It  is  also  said  in  the  opinion  of  the  court  that  awarding 
the  writ  would  tend  to  create  disorder  and  confusion,  and 
that  it  is  discretionary  with  the  court  to  deny  it  in  such 
cases.  It  is  said  the  predecessors  of  respondents,  as  mem- 
bers of  the  board  of  canvassers,  declared  George  A.  Miller 
and  R.  D.  Kirkpatrick  elected  members  of  the  house  of 
.  representatives  and  commissions  had  been  issued  to  them ; 
that  the  house  is  now  in  session,  and  awarding  the  writs 
would  result  in  different  persons  holding  certificates  of 
election  to  the  same  office,  some  made  by  Gov.  Deneen  and 
some  by  Gov.  Dunne,  contending  for  seats  in  the  house. 
This,  it  is  said,  would  create  disorder  and  confusion  and 
result  in  no  substantial  benefit  to  relators,  who  would  nec- 
essarily be  required  to  submit  their  claims  to  the  decision 
of  the  house.  This  seems  to  me  wholly  insufficient  to  af- 
ford any  justification  for  a  denial  of  the  writ.  As  previ- 
ously stated,  it  is  not  denied  that  if  the  board  that  canvassed 
the  returns  and  declared  the  result  of  the  election  had  per- 
formed its  duty  in  the  manner  required  by  the  statute,  rela- 
tors would  have  been  declared  elected  and  given  certificates. 
This  action  of  the  board  would  not  have  been  conclusive  of 
their  election,  for  the  house  of  representatives  is  the  sole 
judge  of  the  election  of  its  own  members.  The  canvassing 
board  has  no  other  power  than  to  accept  the  abstracts  of 
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votes  returned  by  the  county  clerks  and  be  governed  there- 
by. That  body  has  no  power,  in  a  contest  between  different 
claimants  to  the  office  of  representative,  to  determine  who 
is  elected.  That  question  can  only  be  determined  by  the 
house  itself.  The  opinion  correctly  states  that  if  relators 
were  awarded  the  writ  and  given  certificates  this  would  not 
be  conclusive,  but  their  right  to  the  office  they  claim  would 
have  to  be  submitted  to  the  house  of  representatives  for 
decision.  They  have  a  right,  without  the  writ,  to  contest 
before  the  house  the  election  of  the  persons  now  holding 
certificates  and  have  a  decision  of  that  body  upon  that  ques- 
tion. The  persons  to  whom  the  certificates  have  been  is- 
sued, having  been  sworn  in  and  admitted  to  membership, 
would  hold  their  seats  until  relators  had  established  their 
right  and  the  house  had  decided  in  their  favor.  The  pro- 
cedure would  be  the  same  and  would  be  attended  with  no 
more  disorder  and  confusion  than  would  be  the  case  if 
relators  contested  the  right  of  the  sitting  members  to  the 
office  without  having  applied  for  or  obtained  certificates. 
If  relators  were  entitled  to  certificates  upon  the  face  of  the 
returns  but  were  denied  them  and  they  were  issued  to  per- 
sons not  entitled  to  them  on  the  face  of  the  returns,  it  is 
no  answer  to  say  they  must  submit  to  the  wrong  done  them 
because  to  correct  the  wrong  in  an  orderly  legal  proceeding 
would  tend  to  create  disorder  and  confusion.  The  cases  in 
which  the  writ  of  mandamus  has  been  denied  upon  that 
ground  are  not  analogous  to  this  case.  In  my  opinion  the 
writ  should  be  awarded. 

Mr.  Justice  Cooke  :    I  concur  in  the  dissenting  opin- 
ion of  Mr.  Justice  Farmer. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Henry  Gardt,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipij. 

1.  LocAi,  option — what  constitutes  a  shift  or  device  to  evade 
the  statute.  The  conducting  of  an  alleged  social  club  by  the  pro- 
prietor of  a  cigar  store  in  a  back  room  Htted  with  a  bar,  lockers, 
tables  and  chairs,  where  members  and  their  invited  friends  might 
come  to  drink  liquor  claimed  to  have  been  ordered  by  the  members 
and  kept  in  their  own  lockers,  will  be  regarded  as  a  mere  shift  or 
device  to  evade  the  statute,  where  the  evidence  shows  that  the  only 
requisite  for  membership  in  the  club  was  the  payment  of  money 
for  club  room  and  locker  keys,  and  that  members  and  non-members 
had  obtained  liquor  which  was  kept  in  stock  by  the  proprietor. 

2.  Criminal  i,aw — when  refusal  of  an  instruction  is  not  preju- 
dicial. The  refusal  of  an  instruction  stating  that  it  is  not  a  vio- 
lation of  the  provision  of  the  Local  Option  statute  making  it  an 
offense  to  exchange  intoxicating  liquor  in  anti-saloon  territory  for 
a  person  to  exchange  a  bottle  of  his  own  liquor  for  another  bottle 
of  his  own  liquor  is  not  prejudicial,  where  the  accused  was  not 
convicted  upon  any  count  of  the  information  which  charged  him 
with  unlawful  exchange  of  intoxicating  liquor. 

3.  Same — when  instruction  as  to  evidence  of  private  detective 
is  incorrect.  An  instruction  in  a  criminal  case  stating  that  "the 
evidence  of  a  private  detective  upon  questions  of  disputed  fact 
arising  in  criminal  cases  should  always  be  received  with  a  large 
degree  of  caution,"  etc.,  does  not  state  a  correct  proposition  of  law 
and  it  is  not  error  to  refuse  it. 

Writ  op  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  writ  of  error  to  the 
County  Court  of  Knox  county;  the  Hon.  R.  Cliff  Rice, 
Judge,  presiding. 

Forrest  F.  Cooke,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  A.  J.  BoutellE, 
State's  Attorney,  and  Thomas  E.  Gill,  for  the  People. 

Per  Curiam  :  Upon  a  trial  before  a  jury  in  the  county 
court  of  Knox  county  plaintiff  in  error,  Henry  Gardt,  was 
found  guilty  under  the  first  count  of  an  information  charg- 
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ing  him  with  the  unlawful  sale  of  intoxicating  liquor  in  the 
city  of  Galesburg  while  that  city  was  anti-saloon  territory, 
in  violation  of  the  statutes  of  this  State.  It  was  further 
charged  in  each  count  of  the  information  that  plaintiff  in 
error  had  theretofore  b3en  duly  convicted  of  selling  intoxi- 
cating liquor  in  anti-saloon  territory.  After  overruling  a 
motion  for  a  new  trial  the  court  rendered  judgment  uix)n 
the  verdict  and  sentenced  plaintiff  in  error  to  confinement 
in  the  county  jail  of  Knox  county  for  thirty  days  and  to 
pay  a  fine  of  $200  and  costs.  This  judgment  has  been  af- 
firmed by  the  Appellate  Court  for  the  Second  District,  and 
plaintiff  in  error  has  by  writ  of  error  brought  the  record 
here  for  further  review. 

Section  12  of  the  act  of  May  16,  1907,  creating  anti- 
saloon  territory,  (Laws  of  1907,  p.  297,)  provides  that 
"whoever  shall  by  himself  or  another,  either  as  principal, 
clerk  or  servant,  directly  or  indirectly,  sell,  barter  or  ex- 
change any  intoxicating  liquor  in  any  quantity  whatever 
within  the  limits  of  any  political  subdivision  or  district  in 
this  State,  while  the  same  is  anti-saloon  territory,  shall  be 
fined.  *  *  *  If  any  person  shall  be  convicted  of  vio- 
lating any  provision  of  this  section  and  shall  subsequently 
violate  any  provision  of  this  section  he  shall  upon  convic- 
tion thereof,  be  fined  not  less  than  fifty  dollars  ($50)  nor 
more  than  two  hundred  dollars  ($200)  and  imprisoned  in 
the  county  jail  for  not  less  than  ten  (10)  days,  nor  more 
than  thirty  (30)  days."  Section  13  of  the  same  act  pro- 
vides that  "the  giving  away  or  delivery  of  any  intoxicating 
liquor  for  the  purpose  of  evading  any  provision  of  this  act, 
or  the  taking  of  orders  or  the  making  of  agreements,  at  or 
within  any  political  subdivision  or  district  while  the  same 
is  anti-saloon  territory,  for  the  sale  or  delivery  of  any  in- 
toxicating liquor,  or  other  shift  or  device  to  evade  any  pro- 
vision of  this  act,  shall  be  held  to  be  an  unlawful  selling." 

The  evidence  shows  without  contradiction,  and  plaintiff 
in  error  here  concedes,  that  the  city  of  Galesburg  was  at  the 
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time  of  the  commission  of  the  alleged  oflfense  anti-saloon 
territory,  and  that  he  had  been  previously  convicted  of  sell- 
ing intoxicating  liquor  in  anti-saloon  territory  in  violation 
of  said  act.  The  only  grounds  urged  for  reversal  are,  the 
refusal  of  the  court  to  grant  a  new  trial  on  the  ground  that 
the  evidence  failed  to  show  that  plaintiff  in  error  sold  in- 
toxicating liquor  in  the  city  of  Galesburg  within  eighteen 
months  from  the  filing  of  the  information,  and  the  refusal 
to  give  certain  instructions  offered  by  plaintiff  in  error. 

Before  the  city  of  Galesburg  became  anti-saloon  terri- 
tory plaintiff  in  error  was  engaged  in  the  liquor  business  in 
that  city.  Since  that  time  he  has,  together  with  his  son, 
been  conducting  a  cigar  store  in  Galesburg.  On  July  15, 
1909,  after  the  city  had  become  anti-saloon  territory  and 
after  he  had  been  convicted  of  selling  liquor  in  the  city  of 
Galesburg  in  violation  of  the  statute,  plaintiff  in  error,  to- 
gether with  J.  W.  Ccyle  and  J.  H.  Boyd,  obtained  from 
the  Secretary  of  State  a  charter  incorporating  the  Heidel- 
burg  Club,  a  corporation  not  for  pecuniary  profit.  The 
object  of  this  club,  as  stated  in  the  application  for  a  char- 
ter, was  the  maintenance  of  club  rooms  for  social  purposes. 
The  management  of  the  dub  was  vested  in  three  directors, 
who  were  to  be  elected  annually.  The  club  occupied  a 
single  room  in  the  rear  of  plaintiff  in  error's  cigar  store, 
the  two  rooms  being  separated  by  a  partition.  The  furnish- 
ings of  the  club  room  consisted  of  a  bar,  numerous  lockers, 
tables  and  chairs.  The  only  person  connected  with  the  club 
testifying  in  this  case  was  plaintiff  in  error,  who  detailed 
the  manner  in  which  the  club  was  conducted.  From  his 
testimony  it  appears  that  in  order  to  become  a  member  of 
the  club  it  was  only  necessary  to  make  a  formal  application 
for  membership,  pay  a  dollar  for  a  key  to  the  door  of  the 
club  room  and  a  dollar  for  a  key  to  a  locker,  in  which  liquor 
was  to  be  kept  by  the  member,  and  pay  for  whatever  liquor 
was  ordered  for  such  member  by  or  through  the  club;  that 
in  July,  191 1,  the  officers  of  the  club  consisted  of  a  treas- 
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urer,  secretary  and  steward,  plaintiff  in  error  being  treas- 
urer, Coyle  secretary  and  a  man  named  Dryden  steward; 
that  the  duties  of  the  steward  were  to  receive  applications 
for  membership,  collect  the  $2  charged  for  keys,  order  liq- 
uor for  members,  see  that  no  person  except  members  and 
their  invited  friends  entered  the  club  room,  and,  in  general, 
to  attend  to  and  take  care  of  the  club  room ;  that  for  these 
services  the  steward  received  $15  per  week;  that  the  stew- 
ard turned  over  the  money  received  by  him  to  plaintiff  in 
error,  who,  as  treasurer,  paid  all  bills  of  the  club;  that  the 
management  of  the  club  was  vested  in  three  directors,  who 
employed  all  the  help,  and  that  he  was  one  of  the  directors. 
The  names  of  the  other  directors  were  not  given  and  none 
of  them  testified  in  this  case,  nor  does  it  appear  from  the 
testimony  of  plaintiff  in  error  that  the  other  directors  took 
any  active  part  in  the  management  of  the  club.  The  build- 
ing in  which  the  club  room  was  located,  as  well  as  the 
fixtures  therein,  belonged  to  the  Pabst  Brewing  Company. 
Frohlich  &'  Nerdlinger,  agents  for  the  brewing  company, 
and  who  were  in  191 1  engaged  in  the  liquor  business  at 
Bushnell,  Illinois,  were  the  lessees  of  the  brewing  company, 
and  they  sub-let  the  front  part  of  the  building  to  plaintiff 
in  error  for  use  as  a  cigar  store  and  the  rear  of  the  build- 
ing to  the  Heidelburg  Club  for  use  as  a  club  room.  Plain- 
tiff in  error  testified  that  as  treasurer  of  the  club  he  paid 
the  rent  for  the  club  room,  amounting  to  $35  per  month, 
and  that  the  other  expenses  of  the  club  paid  by  him  as 
treasurer  aggregated  over  $150  per  month.  The  only  reve- 
nues of  the  club  mentioned  by  plaintiff  in  error  were  de- 
rived from  the  sales  of  keys  to  applicants  for  membership 
and  from  lunches  served  to  members  and  their  friends  in 
the  cliib  room.  Plaintiff  in  error  further  testified  that  the 
club  sold  no  liquor  of  any  kind,  but  furnished  lockers  in 
which  members  who  desired  to  keep  liquor  at  the  club  could 
have  a  safe  place  to  store  the  same;  that  the  lockers  were 
numbered,  each  having  a  different  number;   that  the  club 
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also  furnished  an  ice  box  for  the  use  of  its  members,  and 
that  this  ice  box  was  divided  into  numbered  compartments, 
the  numbers  corresponding  with  those  on  the  lockers;  that 
the  club  also  furnished  order  blanks  for  use  by  members  in 
ordering  liquor  to  be  sent  to  the  club  for  them;  that  the 
liquor  was  not  ordered  by  the  club  but  by  the  member  de- 
siring the  liquor;  that  such  member  would  fill  out  one  of 
the  order  blanks  for  the  liquor  which  he  desired,  give  it 
to  the  steward,  together  with  the  money  to  pay  for  the 
same,  and  the  steward  would  send  this  order,  together  with 
the  money,  to  the  wholesale  house  to  which  the  order  was 
addressed;  that  the  liquor  was  shipped  to  the  Heidelburg 
Club,  and  the  shipping  tag  would  contain  the  number  of 
the  locker  assigned  to  the  member  to  whom  the  liquor  be- 
longed; that  upon  its  arrival  the  porter  took  charge  of  it 
and  placed  it  in  the  member!s  locker,  and  in  case  it  was  a 
shipment  of  beer,  the  porter  would  take  a  few  bottles  out 
of  the  case  and  place  theni  in  the  compartment  of  the  ice 
box  which  corresponded  with  the  number  on  the  member's 
locker,  and  that  when  such  member  desired  a  bottle  of  cold 
beer  he  would  exchange  a  bottle  obtained  from  his  locker 
for  a  bottle  in  his  compartment  of  the  ice  box.  Plaintiff  in 
error  further  testified  that  no  liquor  of  any  kind  was  kept 
in  the  Heidelburg  Club  that  was  not  the  property  of  some 
member  of  the  club;  that  he  never  sold  any  liquor  in  the 
club  room  and  never  knew  of  any  being  sold  there ;  that  he 
was  not  interested  in  the  wholesale  firms  from  whom  the 
liquors  were  ordered,  and  that  there  was  no  rebate  paid  by 
those  firms  to  him  or  to  the  club. 

The  principal  witness  for  the  People  was  one  Ben  Mor- 
gan, a  resident  of  the  city  of  Chicago,  who  was  sent  to 
Galesburg  by  a  law  enforcement  society  having  its  head- 
quarters in  Chicago  to  obtain  evidence  of  the  illegal  sales 
of  liquor  in  Galesburg.  He  testified  that  he  first  met  Gardt 
about  1 130  o'clock  in  the  afternoon  of  July  6,  1911 ;  that 
Gardt  was  then  in  his  cigar  store;  that  he  asked  Gardt  if 
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he  was  the  manager  of  the  Heidelburg  Club,  and  Gardt  re- 
plied that  he  was;  that  he  then  arranged  with  Gardt  to 
join  the  club,  Gardt  explaining  to  him  the  plan  of  the  club; 
that  Gardt  produced  an  order  blank,  and  after  being  in- 
formed that  he  (Morgan)  wanted  export  beer,  filled  in  the 
word  "export"  on  the  blank  and  had  Morgan  sign  his  name 
thereto ;  that  the  order  was  not  then  addressed  to  any  per- 
son, firm  or  corporation ;  that  he  then  gave  Gardt  $5,  it  be- 
ing explained  by  the  latter  that  $2  of  this  amount  was  for 
keys  to  obtain  access  to  the  club  room  and  to  a  private 
locker  in  which  the  beer  was  to  be  kept  and  the  remaining 
$3  was  to  pay  for  the  case  of  beer;  that  Gardt  took  the 
order  blank  which  Morgan  had  signed  and  that  Morgan  did 
not  see  it  again ;  that  Gardt  told  him  that  the  beer  would 
be  ready  when  he  came  in  again  and  asked  him  if  he  wanted 
a  bottle  then;  that  upon  being  informed  that  he  did,  Gardt 
took  him  into  the  club  room  and  gave  him  a  bottle  of  beer, 
telling  him  that  the  beer  which  he  drank  then  would  be 
taken  out  of  the  case  which  Morgan  had  ordered,  when  it 
came;  that  he  sat  down  at  a  table  and  drank  the  beer;  that 
he  returned  to  the  club  room  about  four  o'clock  the  same 
afternoon  and  found  thirty-five  bottles  of  beer  in  the  locker 
which  had  been  assigned  to  him,  one  bottle  having  presum- 
ably been  taken  from  the  case  on  account  of  the  one  which 
he  had  drank  earlier  in  the  afternoon ;  that  he  took  a  bottle 
of  beer  from  his  locker  to  the  man  behind  the  bar  and  ex- 
changed it  for  a  bottle  of  beer  of  the  same  kind  which  had 
been  on  ice ;  that  the  bar-tender  removed  the  cap  from  the 
bottle  and  he  (Morgan)  took  it  to  a  table  and  drank  the 
contents ;  that  thereafter  on  various  occasions  he  exchanged 
beer  taken  from  his  locker  for  cold  beer  in  the  same  man- 
ner in  which  the  first  exchange  was  made ;  that  on  three  of 
these  occasions  he  was  accompanied  by  A.  G.  Avery,  who 
was  also  in  the  employ  of  the  law  enforcement  society. 
Avery  did  not  join  the  club  but  was  admitted  to  the  club 
room  as  a  friend  or  g^est  of  Morgan,  who  on  each  occasion 
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treated  him  to  beer  obtained  by  having  the  bar-tender  ex- 
change cold  bottles  of  beer  for  those  taken  from  his  locker 
by  Morgan. 

Both  Morgan  and  Avery  testified  that  when  they  were 
in  the  club  room  on  July  lo,  191 1,  three  men  came  in  and 
without  going  to  a  locker  went  directly  to  the  bar;  that 
they  said  something  to  the  bar-tender,  who  turned,  picked 
up  a  pencil  and  made  some  marks  on  a  piece  of  paper,  and 
handed  the  men  three  bottles  of  beer  from  behind  the  bar, 
which  they  took  to  a  table  and  drank.  They  further  testified 
that  on  July  13,  191 1,  while  they  were  in  the  club  room,  a 
man  whose  name  they  did  not  ascertain  entered  and  went 
directly  to  the  bar,  wrote  something  on  a  slip  of  paper,  gave 
it,  together  with  some  money,  to  the  bar-tender,  and  was 
thereupon  handed  a  quart  bottle  of  whidcy  from  behind  the 
bar,  from  which  he  took  several  drinks. 

A  witness  by  the  name  of  Columbus  Castle,  who  resided 
in  Rock  Island,  also  testified  on  behalf  of  the  People  that  he 
never  joined  the  Heidelburg  Club  but  had  been  in  the  dub 
room  several  times  during  the  summer  or  fall  of  191 1  and 
had  obtained  liquor  there  on  each  occasion;  that  he  always 
went  in  with  persons  who  claimed  to  be  members  of  the 
club;  that  he  saw  Gardt  there;  that  on  one  occasion  he 
went  in  with  two  or  three  men  who  claimed  to  be  members ; 
that  he  met  these  men  on  the  street  and  one  of  them  asked 
him  if  he  wanted  a  drink;  that  he  went  to  the  club  room 
with  them  and  sat  down  at  a  table ;  that  the  man  who  Had 
invited  him  into  the  club  room  went  over  to  the  bar  and 
came  back  in  a  minute  and  requested  the  witness  to  give 
him  some  money;  that  whisky  was  brought  to  the  table 
by  a  colored  porter,  which  the  witness  and  his  companions 
drank;  that  the  witness  laid  $5  on  the  table,  from  which 
the  porter  took  out  $1.65  and  gave  the  witness  the  balance 
in  change.  Upon  cross-examination  this  witness  admitted 
that  he  had  been  tried  and  convicted  in  the  county  court  of 
Knox  county  of  selling  whisky  in  violation  of  law  and  had 
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been  sentenced  to  the  county  jail  and  to  pay  a  fine,  and  that 
the  fine  was  still  unpaid. 

Plaintiff  in  error,  while  admitting  that  he  received  the 
application  for  membership  from  Morgan,  together  with  the 
order  for  a  case  of  beer,  and  received  $5  from  him,  testi- 
fied that  he  did  this  at  the  request  of  Morgan  and  solely 
for  Morgan's  accommodation;  that  it  was  not  a  part  of 
his  duties,  as  an  officer  of  the  club,  to  receive  either  appli- 
cations for  membership  or  orders  for  liquor,  those  duties 
being  imposed  on  the  steward,  and  that  he  turned  the  ap- 
plication and  order,  together  with  the  money  received  from 
Morgan,  over  to  the  steward  and  had  nothing  further  to  do 
with  the  transaction;  that  he  did  not  tell  Morgan  that  he 
was  the  manager  of  the  club  and  did  not  give  him  any  beer 
at  that  or  at  any  other  time ;  that  Morgan  did  not  get  any 
beer  in  the  club  room  on  the  afternoon  of  the  day  on  which 
he  ordered  the  case  of  beer ;  that  the  beer  was  ordered  from 
Frohlich  &  Nerdlinger,  of  Bushnell,  and  that  it  could  not 
possibly  have  arrived  in  Galesburg  the  same  afternoon  on 
which  Morgan  signed  the  order.  He  further  denied  all 
knowledge  of  any  sale  of  liquor  in  the  club  room  to  Colum- 
bus Castle  or  to  any  other  person. 

The  order  signed  by  Morgan  was  offered  in  evidence  by 
plaintiff  in  error.  It  was  an  order  for  one  case  of  export 
beer,  dated  July  6,  191 1,  was  addressed  to  Frohlich  &  Nerd- 
linger, at  Bushnell,  and  recited  the  inclosure  of  $3.  Sidney 
Nerdlinger,  of  the  firm  of  Frohlich  &  Nerdlinger,  identified 
the  order  as  one  which  he  had  found  among  the  files  which 
his  firm  kept  at  Bushnell. 

The  above  is,  in  substance,  the  evidence  upon  which  the 
jury  found  plaintiff  in  error  guilty  of  selling  intoxicating 
liquor  in  violation  of  the  act  of  May  16,  1907,  creating  anti- 
saloon  territory,  and  in  our  judgment  it  was  sufficient  to 
warrant  the  jury  in  finding  that  the  Heidelburg  Club  was 
a  mere  shift  or  device  adopted  by  plaintiff  in  error  to  evade 
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the  provisions  of  the  statute  prohibiting  the  sale  of  intoxi- 
cating liquor  in  anti-saloon  territory.  So  far  as  this  record 
shows,  it  was  not  a  bona  fide  club  organized  for  the  pur- 
pose, as  stated  in  the  application  for  a  charter,  of  maintain- 
ing club  rooms  for  social  purposes.  The  record  discloses 
the  name  of  no  person  exercising  any  control  over  the  man- 
agement of  the  club  except  plaintiff  in  error  and  a  steward, 
who,  as  an  employee,  was  paid  a  salary  of  $15  per  week, 
and  who  performed  substantially  the  same  duties  as  are 
usually  performed  by  a  bar- tender  in  an  ordinary  dram- 
shop. The  evidence  of  plaintiff  in  error  concerning  the 
method  of  conducting  the  club  and  the  manner  in  which 
members  obtained  the  supplies  of  liquor  which  were  con- 
sumed by  them  is  not  corroborated  by  any  of  the  other 
alleged  officers  or  directors  of  the  club  or  by  any  of  the 
members  or  other  persons  interested  in  the  club.  So  far 
as  the  evidence  shows,  the  club  had  no  constitution  or  by- 
laws and  held  no  stated  meetings,  and  a  formal  application, 
which  does  not  seem  to  have  required  the  approval  of  any 
one  connected  with  the  club  except  plaintiff  in  error  or  the 
steward,  and  the  payment  of  $2  for  keys  to  the  door  of 
the  club  room  and  to  a  locker,  were  all  that  was  required 
to  constitute  an  applicant  a  member  of  the  club.  If  the 
club  had  a  president,  plaintiff  in  error  made  no  reference  to 
such  fact  in  naming  the  officers  of  the  club.  Neither  did 
he  enumerate  any  duties  which  Coyle,  as  secretary,  per- 
formed. The  payment  of  membership  dues  does  not  seem 
to  have  been  one  of  the  requirements  of  this  club,  and  it  is 
hardly  probable  that  the  revenues  derived  from  the  sources 
mentioned  by  plaintiff  in  error  could  have  been  sufficient  to 
meet  the  expenses  of  the  club,  which  amounted  to  over  $185 
per  month,  his  testimony  being  that  the  membership  had  at 
no  time  exceeded  170.  Neither  can  plaintiff  in  error's  tes- 
timony relating  to  the  method  by  which  members  obtained 
liquor  in  the  club  room,  nor  his  statement  that  no  liquor 
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was  sold  in  the  club  room,  be  reconciled  with  the  testimony 
of  the  witnesses  for  the  People.  If  the  testimony  of  Mor- 
gan is  to  be  taken  as  true,  the  case  of  beer  ordered  by  him, 
instead  of  being  shipped  from  Bushnell,  was  in  the  city  of 
Galesburg  at  the  time  he  signed  the  order,  as  it  would  have 
been  impossible,  as  plaintiff  in  error  admitted  in  his  testi- 
mony, to  have  transmitted  this  order  to  Bushnell  and  to 
have  received  the  case  of  beer  in  Galesburg  the  same  after- 
noon. Neither  can  his  testimony  that  no  liquor  was  kept  at 
the  Heidelburg  Club  except  such  as  belonged  to  individual 
members  of  the  club  be  reconciled  with  the  testimony  of 
Morgan  and  Avery  that  persons  obtained  beer  and  whisky 
from  the  bar-tender  (or,  as  he  was  termed  by  plaintiff  in 
error,  the  steward,)  without  the  formality  of  exchanging 
that  taken  from  a  locker  for  that  kept  behind  the  bar,  nor 
with  the  testimony  of  Castle  that  he  paid  the  porter  for  a 
bottle  of  whisky  which  he  and  his  companions  obtained  and 
drank  in  the  club  room.  The  jury  were  justified  in  believ- 
ing, from  the  evidence,  that  plaintiff  in  error,  under  the 
pretense  that  the  Heidelburg  Qub  was  maintaining  a  club 
room  in  the  rear  of  his  cigar  store,  was,  in  fact,  engaged 
in  selling  intoxicating  liquor  in  that  room  in  violation  of 
the  statutes  of  this  State.  The  trial  court  did  not  err  in  re- 
fusing to  grant  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence. 

The  tenth  and  eleventh  instructions  ofifered  by  plaintiff 
in  error  were  properly  refused  because  both  assumed  as  a 
fact  that  Frohlich  &  Nerdlinger,  wholesale  liquor  dealers 
at  Bushnell,  sold  the  case  of  beer  to  Morgan  which  Mor- 
gan testified  he  obtained  at  the  Heidelburg  Club  room  on 
July  6,  191 1,  and  that  the  only  question  for  the  jury  to  de- 
cide was  whether  plaintifif  in  error  in  this  transaction  was 
acting  as  the  agent  for  Morgan  or  for  the  wholesale  liquor 
firm.  As  hereinbefore  pointed  out,  if  Morgan's  testimony 
to  the  effect  that  he  found  the  beer  in  his  locker  within  two 
or  three  hours  after  he  signed  the  order  is  true,  then  Froh- 
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lich  &  Nerdlinger  did  not  sell  that  beer  to  Morgan,  and  the 
jury  had  the  right  to  believe  from  this  circumstance,  to- 
gether with  the  other  circumstances  appearing  from  the  evi- 
dence, that  the  real  seller  of  the  case  of  beer  to  Morgan  was 
plaintiff  in  error.  For  this  reason  it  would  have  been  error 
for  the  court  to  have  given  either  the  tenth  or  eleventh  in- 
struction offered  by  plaintiff  in  error. 

Complaint  is  made  of  the  refusal  of  the  seventh  instruc- 
tion, which  would  have  advised  the  jury  that  when  a  person 
exchanges  a  bottle  of  his  own  liquor  for  another  bottle  of 
his  own  liquor  it  is  not  a  violation  of  the  statute  making 
it  an  offense  to  exchange  intoxicating  liquor.  Some  of  the 
counts  of  the  information  charged  plaintiff  in  error  with 
the  unlawful  exchange  of  intoxicating  liquor.  The  jury  did 
not  find  him  guilty  under  any  of  these  counts,  and  the  er- 
ror, if  any,  in  refusing  this  instruction  was  therefore  not 
prejudicial. 

It  is  finally  urged  that  the  fifth  instruction  offered  by 
plaintiff  in  error  should  have  been  given.  This  instruction 
would  have  advised  the  jury  that  ''the  evidence  of  a  private 
detective  upon  questions  of  disputed  fact  arising  in  crimi- 
nal cases  should  always  be  received  with  a  large  degree  of 
caution,"  etc.,  being  the  same  instruction  set  out  in  Need- 
ham  v.  People,  98  111.  275,  but  which  was  not  there  either 
discussed  or  approved.  In  the  subsequent  case  of  Hronek 
v.  People,  134  ill.  139,  we  held  that  such  an  instruction  does 
not  contain  a  correct  proposition  of  law  and  that  it  is  not 
error  to  refuse  it.  For  the  reasons  given  in  the  case  last 
mentioned  the  court  did  not  err  in  refusing  this  instruction. 

The  judgment  of  the  Appellate  Court  is  affinned. 

Judgment  cMrmed, 
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Levi  S.  Correal,  Appellee,  vs.  Hugh  M.  Greider, 
Appellant. 

Opinion  filed  April  ip,  ipij— Rehearing  denied  June  4,  ipij. 

1.  Pleading — when  a  bill  to  reform  a  deed  sufficiently  alleges 
mutual  mistake.  Where  a  bill  to  reform  a  deed  sets  out  the  agree- 
ment of  all  the  parties  that  the  deed  should  be  so  drawn  as  to 
convey  a  base  fee  to  the  complainant's  wife  conditioned  upon  her 
surviving  the  complainant,  an  allegation  that  by  the  mistake  of 
the  scrivener  the  agreement  was  not  incorporated  in  the  deed  is 
broad  enough  to  permit  proof  of  the  mistake  of  fact  and  that  it 
was  mutual  and  common  to  all  the  parties. 

2.  Statute  op  Frauds — Statute  of  Frauds  is  no  defense  to  bill 
to  reform  a  deed.  The  Statute  of  Frauds  cannot  be  pleaded  as  a 
defense  to  a  bill  to  reform  a  deed  for  a  mutual  mistake  of  fact. 

3.  Mistake — what  does  not  prove  that  there  was  no  mistake  in 
deed.  The  fact  that  the  person  to  whom  a  deed  was  made  convey- 
ing the  fee  executed  a  will,  which  was  probated,  disposing  of  the 
property  as  her  own,  does  not  prove  that  there  was  no  mutual  mis- 
take in  drawing  the  deed  to  convey  a  fee  simple  absolute  instead 
of  a  base  fee  conditioned  upon  her  outliving  her  husband,  where 
it  appears  the  wife  was  not  of  sound  mind  when  she  made  the  will. 

Appeal  from  the  Circuit  Court  of  Sanganion  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Thomas  L.  Jarrett,  for  appellant. 

Albert  Salzenstein,  and  T.  J.  Condon,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  August  3,  1905,  appellee,  Levi  S.  Correll,  filed  his 
bill  in  the  circuit  court  of  Sangamon  county  for  the  cor- 
rection of  a  deed.  The  bill  alleged  that  on  January  19, 
1900,  appellee  purchased  from  Samuel  D.  Scholes  a  farm 
consisting  of  eighty-seven  acres,  in  Sangamon  county ;  that 
under  the  terms  of  purchase  appellee  was  to  pay  $7423.30 
for  said  real  estate,  of  which  $4023.30  was  paid  in  cash 
and  a  note  and  mortgage  given  to  secure  the  balance ;  that 
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it  was  agreed  between  appellee  and  Scholes  that  the  latter 
should  convey  the  premises  to  the  wife  of  appellee,  Annie 
E.  Correll,  and  in  the  event  that  she  pre-deceased  him  the 
premises  to  go  to  him,  and  that  this  was  to  be  so  written 
in  the  deed ;  that  appellee  made  the  cash  payment  out  of  his 
own  money  and  estate  and  also  subsequently  paid  the  mort- 
gage indebtedness;  that  through  some  mistake  or  over- 
sight of  the  scrivener,  unknown  to  Scholes  and  appellee, 
the  deed  was  so  drawn  as  to  convey  the  premises  to  said 
Annie  E.  Correll  in  fee  simple,  instead  of  conveying  to 
her  a  base  or  qualified  fee  subject  to  being  defeated  upon 
her  dying  before  appellee;  that  neither  appellee  nor  said 
Scholes  discovered  this  mistake  until  after  the  death  of 
said  Annie  E.  Correll,  which  occurred  on  October  i6,  1904; 
that  Annie  E.  Correll  left  surviving  her  as  her  only  heirs, 
appellee,  her  husband,  and  appellant,  Hugh  M.  Greider,  a 
son  of  a  deceased  sister;  that  she  died  testate,  and  her 
last  will  and  testament  has  been  duly  admitted  to  probate 
in  the  probate  court  of  Sangamon  county.  By  her  will, 
which  was  dated  October  14,  1904,  and  is  set  out  in  the 
bill  in  hcEC  verba,  Mrs.  Correll  bequeathed  certain  items  of 
personal  property  to  various  persons  and  devised  to  appel- 
lee a  life  estate  in  said  real  estate,  and  directed  that  at  his 
death  the  same  should  be  sold  and  the  proceeds  distributed, 
$2500  to  appellant,  $1000  to  another  devisee  named,  and 
the  balance  to  be  divided  equally  among  the  brothers  and 
sisters  of  appellee  or  their  bodily  heirs.  The  bill  then  al- 
leged that  until  after -the  probate  of  said  will  appellee  had 
always  been  tmder  the  impression  and  believed  that  the  deed 
to  said  premises  had  been  executed  according  to  the  agree- 
ment between  himself  and  Scholes,  and  that  he  then  applied 
to  Scholes  for  a  correction  thereof,  but  on  account  of  the 
death  of  his  said  wife  and  the  execution  of  her  will  Scholes 
refused  to  correct  the  deed  except  through  court  proceed- 
ings; that  since  the  death  of  his  wife  and  the  probate  of 
her  will  all  of  the  brothers  and  sisters  of  appellee,  and  the 
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bodily  heirs  of  such  as  are  deceased,  except  Cornelius  Cor- 
rell,  a  brother,  have  made  and  delivered  to  appellee  quit- 
claim deeds  to  said  real  estate.  The  bill  then  alleged  the 
non-residence  of  appellant  and  Cornelius  Correll,  both  of 
whom,  together  with  Scholes  and  wife  and  the  executor  of 
the  will,  were  made  defendants.  The  bill  prayed  that  the 
mistake  in  the  deed  from  Scholes  and  wife  be  corrected  in 
accordance  with  the  original  agreement  and  that  appellee  be 
declared  to  be  the  legal  and  equitable  owner  of  said  lands. 
All  of  the  defendants  except  appellant  and  Cornelius  Cor- 
rell were  personally  served,  and  an  attempt  was  made  to 
obtain  jurisdiction  of  them  by  publication.  None  of  the 
defendants  appeared  to  answer  the  bill  and  they  were  all 
defaulted.  The  cause  was  referred  to  the  master,  who 
reported  recommending  a  decree  in  accordance  with  the 
prayer  of  the  bill,  and  on  October  3,  1905,  a  decree  was 
entered  granting  the  relief  sought.  Thereafter  appellant 
sued  out  a  writ  of  error  from  this  court  and  the  decree 
was  reversed  and  the  cause  remanded  on  the  ground  that 
the  affidavit  upon  which  service  by  publication  was  had 
upon  the  appellant  was  so  defective  that  the  court  did  not 
obtain  jurisdiction  of  his  person.  {Correll  v.  Greider,  245 
111.  378.)  After  the  cause  had  been  re-docketed  in  the  cir- 
cuit court  appellant  answered,  denying  that  appellee  pur- 
chased the  land  in  question  from  Scholes  or  paid  for  the 
same  out  of  his  own  money  and  averring  that  the  land  was 
purchased  and  paid  for  by  Annie  E.  Correll.  He  also  de- 
nied that  under  the  terms  of  the  agreement  the  deed  was 
to  contain  a  provision  that  in  the  event  Annie  E.  Correll 
pre-deceased  her  husband  the  land  was  to  go  to  the  latter 
or  that  any  mistake  was  made  by  the  scrivener  in  drawing 
the  deed.  The  other  allegations  of  the  bill  were  either  ad- 
mitted or  not  controverted.  The  cause  was  referred  to  the 
master  upon  the  issues  made  on  the  original  bill.  On  Feb- 
ruary 24,  191 2,  the  master  reported,  finding  that  at  the  time 
of  the  execution  and  delivery  of  the  deed  there  was  no 

268  -  31 


Digitized  by 


Google 


482  CORRELL  V.  Greider.  [K8  III. 

agreement  or  understanding  that  in  the  event  Annie  E.  Cor- 
rell  should  pre-decease  her  husband  the  premises  were  to 
go  to  him  nor  that  such  agreement  should  be  written  in 
the  deed,  and  that  there  was  no  mistake  or  oversight  on  the 
part  of  the  scrivener  in  drawing  the  deed,  but  that  the  in- 
strument was  drawn  and  was  executed  and  delivered  in  ac- 
cordance with  the  agreement  and  understanding  of  all  the 
parties  thereto.  The  master  recommended  that  a  decree  be 
entered  dismissing  the  bill  for  want  of  equity.  Appellee 
filed  objections  to  the  master's  report,  which  were  over- 
ruled, and  upon  the  filing  of  the  report  in  court  he  filed 
exceptions  thereto.  The  court  sustained  the  exceptions  and 
entered  a  decree  in  accordance  with  the  prayer  of  the  bill, 
by  which  the  deed  was  reformed  by  adding  after  the  words, 
**convey  and  warrant  to  Anna  Correll,  of  the  county  of 
Sangamon  and  State  of  Illinois,"  the  following :  "For  her 
life,  with  remainder  to  her  husband,  Levi  S.  Correll,  in  case 
he  survives  her,  otherwise  to  be  hers  absolutely,"  and  it 
was  directed  that  such  correction  should  relate  back  to  the 
date  of  the  deed.  It  was  also  decreed  that  the  defendants 
to  the  bill,  including  appellant,  and  all  persons  claiming  un- 
der them  since  the  commencement  of  the  suit,  should  be 
forever  barred  and  foreclosed  of  all  rights  and  interests  in 
the  premises. 

It  is  first  contended  that  the  bill  is  deficient  in  that  it 
fails  to  allege  that  the  mistake  was  mutual  as  between  the 
grantor  and  the  grantee  in  the  deed,  the  contention  being 
that  it  is  necessary  to  allege  that  there  was  a  mistake  on 
the  part  of  Annie  E.  Correll  as  well  as  the  other  parties  to 
the  transaction.  The  bill  sets  up  the  alleged  agreement  and 
alleges  that  through  the  mistake  of  the  scrivener  this  agree- 
ment was  not  embodi'ed  in  the  deed.  While  it  is  true  that 
the  mistake  must  be  mutual  and  common  to  all  the  parties, 
this  allegation  of  the  bill  is  broad  enough  to  include  such  a 
mistake,  and  under  it  proof  could  be  made  of  the  mistake 
and  of  the  fact  that  it  was  mutual  and  common  to  all  the 
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parties.  (Koch  v.  Streuter,  218  111.  546.)  In  any  event, 
by  his  answer  appellant  p^it  directly  in  issue  the  question 
whether  there  was  any  mistake  on  the  part  of  Annie  E. 
Correll,  in  which  answer  he  denies  that  there  was  any  such 
mistake  on  her  part  and  alleges  that  she  was  the  purchaser 
and  that  the  deed  was  made  according  to  the  contract. 

The  court  by  its  decree  found  that  appellee  bargained 
for  and  bought  of  Scholes  the  real  estate  in  question  and 
paid  for  the  same  out  of  his  own  funds.  This  finding  is 
amply  sustained  by  the  evidence.  The  only  witnesses  who 
testified  directly  as  to  what  the  agreement  was  in  reference 
to  the  purchase  of  this  land  were  the  scrivener  and  Scholes. 
In  addition  to  their  testimony  four  witnesses  testified  to 
statements  which  had  been  made  by  Mrs.  Correll  shortly 
after  the  deed  had  been  executed,  as  to  the  respective  in- 
terests of  her  husband  and  herself  in  the  property.  The 
scrivener  had  been  a  witness  on  behalf  of  appellee  before 
the  master  on  the  first  reference.  At  the  second  hearing  he 
testified  on  behalf  of  appellant.  He  admitted  that  his  mem- 
ory as  to  the  facts  involved  was  not  as  good  at  the  time 
of  the  second  hearing  as  it  was  when  he  first  testified.  On 
the  cross-examination  of  this  witness  the  testimony  which 
he  had  given  on  the  first  hearing  was  disclosed,  and  while 
he  now  testifies  that  he  drew  the  deed  as  he  was  directed 
and  has  no  recollection  that  appellee  directed  him  to  make 
it  otherwise,  the  substance  of  his  testimony  is  that  he  still 
remembers  that  Mrs.  Correll  was  to  be  protected  for  life. 
On  the  former  hearing  he  testified  that  at  first  it  was  in- 
tended to  make  the  deed  to  appellee  but  afterwards  he  was 
directed  to  make  it  to  Mrs.  Correll  in  order  to  protect  her 
for  her  lifetime,  and  that  he  knew  from  the  conversation 
which  he  had  with  appellee  and  Mrs.  Correll  that  it  was 
Mrs.  Correirs  intention  and  idea  that  the  doctor  (the  ap- 
pellee) also  should  be  protected.  Scholes  testified  that  he 
had  several  conversations  with  appellee,  one  or  two  of  which 
occurred  in  the  presence  of  Mrs.  Correll ;  that  appellee  said 
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that  he  wanted  to  secure  his  wife  during  her  lifetime  and 
wanted  the  deed  made  in  such  a  way  that  she  would  have 
the  benefit  of  it  so  long  as  she  lived  and  in  case  of  his  death 
she  would  have  the  property. 

A  neighbor  of  the  Corrells,  who  had  known  appellee 
since  1876,  testified  that  the  Corrells  stayed  all  night  at  his 
home  the  day  before  they  moved  to  the  farm,  and  on  that 
occasion,  in  discussing  the  purchase  of  the  farm,  Mrs.  Cor- 
rell  told  him  that  her  husband  had  paid  for  the  land  and 
that  "we  have  got  the  deed  now ;  whenever  one  dies  it  falls 
to  the  other  one/*  Another  witness  testified  that  he  was 
acquainted  with  both  appellee  and  his  wife,  and  that  he 
worked  for  appellee  on  the  farm  from  October  7,  1901, 
through  the  crop  season  of  1902 ;  that  on  numerous  occa- 
sions when  appellee,  who  was  addicted  to  the  excessive  use 
of  intoxicating  liquors,  was  drinking,  witness  came  to  the 
residence  and  helped  Mrs.  Correll  about  the  house ;  that  on 
one  of  those  occasions  she  told  him  that  while  appellee's 
money  had  bought  the  place  he  could  never  destroy  it  as 
long  as  she  lived ;  that  if  he  died  first  nobody-  could  take 
the  place,  and  if  she  died  first  then  it  went  back  to  him. 
Another  witness  testified  that  he  had  been  acquainted  with 
appellee  for  more  than  twenty  years  and  was  also  acquainted 
with  Mrs.  Correll ;  that  he  stayed  with  the  Corrells  about 
the  time  they  purchased  the  land  in  question,  and  while  he 
was  there  Mrs.  Correll  stated  to  him,  in  response  to  a  re- 
mark that  appellee  would  not  be  able  to  go  on  the  farm  if 
he  did  not  quit  drinking,  that  if  appellee  died  she  would 
have  plenty  of  money,  and  if  she  should  die  appellee  would 
have  the  farm.  Another  witness  testified  that  he  worked 
for  appellee  on  the  farm  in  1902,  during  which  time  he  had 
a  conversation  with  her  in  relation  to  the  farm,  in  which 
she  said  the  place  had  been  deeded  to  her  for  her  lifetime, 
and  if  she  died  first  it  went  back  to  the  doctor  and  if  he 
died  first  it  was  hers. 
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There  is  no  evidence  in  this  record  which  contradicts 
any  of  this  testimony  except  the  will  of  Mrs.  Correll,  and 
it  is  contended  by  appellant  that  the  fact  that  Mrs.  Correll 
regarded  this  real  estate  as  her  absolute  property  and  dis- 
posed of  it  as  such  by  her  will  is  a  complete  refutation  of 
the  claim  that  there  was  a  mistake  on  her  part  in  the  exe- 
cution of  the  deed  in  question.  It  is  not  necessary  to  enter 
into  a  discussion  of  the  effect  of  the  making  of  the  will  in 
this  regard,  as  there  is  sufficient  evidence  standing  uncon- 
tradicted to  warrant  the  court  in  ignoring  the  will  entirely, 
so  far  as  its  execution  might  affect  the  question  whether  a 
mistake  had  been  made  in  the  execution  of  the  deed.  It 
will  be  remembered  that  the  will  was  executed  two  days  be- 
fore the  death  of  Mrs.  Correll.  Her  two  attending  phy- 
sicians were  called,  and  both  testified  that  at  the  time  the 
will  was  executed  her  mental  condition  was  uasound  as  a 
result  of  the  disease  from  which  she  was  suffering.  One 
of  them  testified  that  at  that  time  she  was  not  mentally 
capable,  in  his  judgment,  of  understanding  anything  about 
the  property  she  owned;  that  her  disease  was  of  such  a 
character  that  the  mind  is  usually  affected  in  its  last  stages, 
and  that  he  found  that  to  be  true  in  her  case. 

This  was  all  of  the  evidence  introduced  by  either  party 
on  the  question  of  mistake.  We  think  the  conclusion  is 
inevitable  therefrom  that  the  parties  intended  to  have  the 
deed  drawn  in  accordance  with  the  corrections  made  by  the 
decree.  The  court  properly  sustained  the  exceptions  to  the 
master's  report  and  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

Appellant  filed  a  cross-bill,  in  which  he  alleged  that  on 
April  2,  1906,  appellee  conveyed  the  real  estate  in  contro- 
versy and  had  delivered  possession  of  the  same  to  the  pur- 
chaser, and  that  by  the  filing  of  this  bill  and  the  making 
of  such  conveyance  he  had  elected  to  renounce  and  repudi- 
ate the  provisions  of  the  will  of  Mrs.  Correll  made  in  his 
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behalf  and  had  thereby  forfeited  all  rights  under  the  will, 
and  by  reason  thereof  his  life  estate  in  the  premises  had 
become  extinguished  and  the  time  for  the  sale  of  the  re- 
mainder and  the  distribution  of  the  proceeds  had  become 
accelerated,  and  that  appellant  is  now  entitled  to  the  $2500 
legacy  given  him  by  said  will.  The  cross-bill  prayed  for 
the  appointment  of  a  trustee  to  carry  out^the  provisions  of 
the  will.  A  demurrer  to  the  cross-bill  was  sustained,  and 
appellant  assigns  that  action  of  the  court  as  error.  In  the 
view  we  have  taken  of  the  merits  of  the  case  it  is  unneces- 
sary to  consider  this  assignment. 

The  court  denied  appellant  leave  to  amend  his  answer 
by  setting  up  the  Statute  of  Frauds  as  a  defense,  and  he 
also  complains  of  this  as  error.  It  was  charged  in  the  bill 
that  at  the  time  the  instrument  was  executed  it  was  mutually 
intended  by  the  parties  to  have  incorporated  therein  a  cer- 
tain provision,  but  that  by  mutual  mistake  a  different  provi- 
sion was  inserted.  The  Statute  of  Frauds  cannot  be  pleaded 
as  a  matter  of  defense  to  a  bill  to  reform  a  deed  on  account 
of  mutual  mistake,  (Mercantile  Ins,  Co.  v.  Jaynes,  87  111. 
199,)  and  it  was  not  error  to  deny  leave  to  amend  the  an- 
swer in  this  particular. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  ofHrmed. 


GusTAv  Zerban^  Appellee,  vs.  Louis  F.  Eidmann, 
Appellant. 

Opinion  filed  April  Tp,  ipTj — Rehearing  denied  June  4,  1913. 

I.  Easements — right  to  he  free  from  How  of  surface  water  may 
he  acquired  hy  prescription.  Where  the  owner  of  the  dominant 
estate  voUintarily  changes  the  course  of  the  natural  drainage  so 
that  the  water  which  would  naturally  flow  over  the  servient  estate 
thereafter  flows  through  a  ditch  constructed  by  the  owner  of  the 
dominant  estate,  and  such  condition  continues,  without  interrup- 
tion, for  over  twenty  years,  mutual  and  reciprocal  rights  are  ac- 
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quired  by  prescription  which   forever  release  the  servient  estate 
from  the  burden  of  the  original  easement 

2.  Same — it  is  not  essential  that  dominant  and  servient  estates 
shall  he  contiguous  to  each  other.  In  order  that  the  owner  of  the 
servient  estate  may  acquire  ^he  right,  by  prescription,  to  have  the 
waters  from  such  estate  flow  through  a  ditch  voluntarily  con- 
structed by  the  owner  of  the  dominant  estate  which  changed  the 
natural  flow  of  surface  water,  so  that  it  thereafter  flowed  over  the 
dominant  estate,  it  is  not  essential  that  the  two  estates  shall  be 
contiguous  to  each  other. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

Turner  &  Hou>er,  for  appellant. 

Barthel,  Farmer  &  Kungel,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee  filed  a  bill  in  the  circuit  court  of  St.  Clair 
county  to  the  September  term,  19 lo,  seeking  a  mandatory 
injunction  to  compel  appellant  to  remove  a  certain  dam  con- 
structed by  him  in  a  ditch  on  his  premises,  and  to  fill  up 
another  ditch,  in  order  that  the  water  then  flowing  through 
the  last  named  ditch  onto  appellee's  land  might  be  car- 
ried through  an  old  drain  or  channel  which  appellant  had 
dammed  up.  After  various  pleadings  were  filed  the  case 
was  referred  to  a  master,  who,  after  taking  evidence,  recom- 
mended that  the  mandatory  writ  of  injunction  be  issued  as 
prayed.  After  a  hearing  the  chancellor  entered  a  decree 
in  conformity  with  the  master's  report.  An  appeal  has 
been  taken  directly  to  this  court  on  the  ground  that  a  free- 
hold, in  the  nature  of  a  perpetual  easement,  is  involved  in 
the  decision  of  the  case. 

The  testimony  as  to  the  drainage  of  these  lands  is  of 
such  a  character  that  a  plat  showing  the  location  of  the 
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various  properties,  drains  and  ditches  mentioned  in  the  tes- 
timony will  assist  in  an  understanding  of  the  case: 


The  lands  and  drains  in  question  are  located  in  sections 
17  and  18,  township  i,  south,  range  6,  west,  in  St.  Clair 
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county,  Illinois.  Appellee  was  the  owner  of  approximately 
one  hundred  and  twenty  acres  of  land  in  the  north  half  of 
section  i8,  shown  on  the  plat  as  lots  5  and  7.  East  of  ap- 
pellee's farm  was  that  of  Simon  Klingel,  and  east  of  the 
south  part  of  the  Klingel  land  was  land  owned  by  Nicholas 
Sauerwein.  South  of  all  of  the  Klingel  farm  and  of  land 
owned  by  Sauerwein  and  of  the  east  part  of  the  land  owned 
by  appellee  is  the  farm  of  appellant.  South  of  the  west 
part  of  appellee's  land  and  west  of  the  north-west  forty 
of  appellant's  land  is  a  forty  owned  by  Rudolph  Lembke. 
West  of  this  forty  is  another  forty  owned  by  Mrs.  Hugo 
Herold,  and  immediately  west  of  lot  7  of  appellee  is  lot  i 
owned  by  her  husband,  Hugo  Herold.  North-east  of  the 
Sauerwein  farm  is  a  low  place,  called  the  Hinderman  pond, 
from  which  a  ditch,  called  ditch  "A,"  extends,  as  shown  on 
the  plat,  into  what  is  known  as  the  Zerban  slough,  its  out- 
let finally  being  found  in  a  north-westerly  direction  into 
Silver  creek.  This  ditch  appears  to  have  been  constructed 
some  time  in  the  '50's  by  the  joint  owners  of  the  lands 
which  it  crossed  and  has  been  kept  in  repair  since  that  time 
by  said  owners.  Commencing  at  an  elm  tree  standing  at 
about  the  quarter  comer  on  the  section  line  running  north 
and  south  between  sections  17  and  18,  an  artificial  ditch, 
called  ditch  "B,"  had  been  constructed  years  previous  to 
this  controversy,  which  extended  west  to  the  center  of  sec- 
tion 18  on  the  half  section  line  and  then  south  on  the  line 
between  the  land  of  appellant  and  the  forty  owned  by  Ru- 
dolph Lembke  to  about  the  center  of  the  said  forty,  where 
the  water  then  flowed  in  a  north-westerly  direction  across 
the  Lembke  forty  and  the  Herold  land,  finding  its  outlet  in 
Silver  creek.  There  is  conflict  in  the  testimony  as  to  the 
size  of  ditch  "B,"  its  use  and  the  time  it  was  constructed. 
The  master  found  that  it  was  constructed  in  1877  or  with- 
in the  four  years  thereafter,  and  had  been  in  use  until  this 
controversy  arose,  in  1910;  that  since  1881  an  embank- 
ment had  been  maintained  on  the  north  side  of  said  ditch 
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"B"  by  the  mutual  consent  and  license  of  said  Klingel  and 
Eidmann,  so  that  in  times  of  excessive  rains  the  surface 
water  from  appellant's  land  might  be  prevented  from  flow- 
ing over  the  land  of  Klingel.  This  ditch,  from  the  evi- 
dence, appeared  to  have  been  made  originally  by  plowing 
a  furrow,  and  had  been  enlarged,  cleaned  out  and  main- 
tained by  the  owners  from  time  to  time,  until  1910.  Eight 
or  ten  years  before  the  filing  of  this  bill  there  was  a  dis- 
pute between  Klingel  and  Eidmann  as  to  whether  all  the 
water  that  had  formerly  run  through  ditch  "B"  should  con- 
tinue to  run  west  in  that  ditch,  and  Klingel  attempted  to 
make  an  outlrt  for  ditch  "B**  by  running  it  east  to  his 
(Klingel's)  line  and  then  north  into  ditch  "A."  The  evi- 
dence tends  to  show  that  the  water  would  not  flow  in  that 
direction,  and  thereafter,  until  1910,  the  water  was  per- 
mitted to  flow,  as  formerly,  west  in  said  ditch  "B"  along 
the  half  section  line  and  then  southerly  in  said  ditch  be- 
tween appellant's  and  Lembke's  land  and  then  northwest- 
erly, as  stated  heretofore.  The  evidence  also  shows  that 
in  1910  Klingel  and  appellant  had  a  discussion  as  to  the 
use  of  this  ditch,  and  as  a  result  Klingel  sold  a  narrow 
strip  of  land  along  his  western  boundary  ten  feet  wide  and 
thirty-seven  rods  long,  extending  from  the  half  section  line 
north  to  ditch  "A,"  and  on  this  strip  appellant  constructed 
a  ditch,  which  is  called  ditch  "C;"  that  in  May,  1910,  ap- 
pellant, without  the  consent  of  appellee,  caused  ditch  "B" 
immediately  west  of  the  starting  point  of  ditch  "C"  to  be 
dammed  up,  thereby  causing  the  water  which  had  thereto- 
fore flowed  west  in  ditch  "B"  and  then  south  between  the 
lands  owned  by  Eidmann  and  Lembke,  to  be  turned  north 
through  the  new  ditch  "C*  into  ditch  "A;"  that  by  reason 
of  the  construction  of  said  ditch  "C"  a  greater  quantity 
of  water  was  carried  into  ditch  "A"  than  was  carried  for 
many  years  previous,  and  that  by  reason  of  this  increased 
amount  of  water  the  land  and  crops  of  appellee  were  seri- 
ously damaged. 


Digitized  by 


Google 


Jn6,'lt]  Zerban  v.  Eidmann.  491 

Two  surveyors,  William  A.  Reiss  for  appellee  and 
W.  C.  Wolf  for  appellant,  at  different  times  ran  levels  over 
these  various  farms  and  along  the  ditches.  Reiss  testified 
that  ditch  "B"  was  three  or  four  feet  wide;  that  from  the 
beginning  to  the  point  where  the  ditch  turned  south  he 
found  a  fall  of  7.35  feet,  and  for  932  feet  south  from  the 
point  where  the  ditch  turned  from  the  east  to  the  south  he 
found  a  fall  of  1.8  feet;  that  the  eastern  part  of  the  Eid- 
mann farm  drained  north  to  the  line  ditch  and  that  the 
westerly  portion  drained  south  and  west ;  that  the  westerly 
portion  of  the  Klingel  land  drained  north  and  west,  and 
that  there  was  a  fall  of  2.25  feet  from  the  south  end  of 
ditch  "C  to  its  outlet  in  ditch  "A;'*  that  the  fall  to  the 
north  on  the  western  line  of  the  Klingel  farm  was  not  as 
great  as  to  the  south  on  appellant's  land  adjoining  Lembke's 
forty.  Wolf  testified  that  Eidmann' s  land  from  the  south 
line  on  the  western  portion  running  north  to  the  elm  tree 
had  a  fall  of  13  feet,  and  that  the  land  from  that  point 
north  to  the  old  ditch  had  a  fall  of  2.3  feet;  that  west  of 
the  elm  tree  on  the  south  part  of  Klingel's  land  ditch  "B" 
had  been  plowed  out  fresh,  and  that  the  land  on  the  north 
portion  of  the  Eidmann  farm,  near  the  boundary  line  be- 
tween his  land  and  Klingel's,  was  higher  than  the  south 
portion  of  the  Klingel  farm;  that  357  feet  west  of  the  elm 
tree  the  land  was  2.9  feet  lower  than  at  the  elm  tree ;  that 
the  highest  part  of  the  Eidmann  farm  was  a  sort  of  ridge, 
the  approximate  location  being  shown  on  the  plat ;  that  the 
water  to  the  north  and  east  of  this  ridge  would  naturally 
flow  to  the  north  into  ditch  "A,**  and  to  the  west  of  the 
ridge  it  would  naturally  flow  to  the  west  or  south  to  the 
southerly  end  of  ditch  "B." 

The  testimony  as  to  the  time  when  these  ditches  "A" 
and  "B"  were  constructed,  how  large  they  were  and  how 
they  had  been  maintained  and  kept  up,  as  well  as  to  the 
amount  of  the  flow  of  water  through  them,  as  we  have 
stated,  is  conflicting,  doubtless  due  to  the  fact  that  there 
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was  no  record  kq)t  by  any  of  these  witnesses  as  to  the  dates 
or  conditions.  We  think,  however,  the  testimony  tends 
strongly  to  show  that  ditch  "A"  was  constructed  and  main- 
tained by  the  owners  of  the  lands  across  which  it  extended 
since  some  time  in  1852,  and  that  ditch  "B**  had  been  con- 
stnicted  and  maintained  and  that  all  of  the  surface  water 
from  the  Eidmann  farm  had  flowed  west  and  south  through 
it  for  more  than  twenty  years  previous  to  1910.  The  mas- 
ter's report  and  the  decree  so  foimd,  and  we  think  the 
great  weight  of  the  testimony  supports  that  finding.  The 
preponderance  of  the  evidence  also  shows  that  ditch  "B*' 
had  not  only  been  kept  up  with  the  consent  of  appellant, 
but  that  he  or  his  tenants  had  at  various  times  assisted  in 
keeping  it  open  and  maintaining  it. 

Appellee  contends  that  the  decree  is  right  because  he 
has  a  prescriptive  right  to  have  the  surface  waters  from 
the  north  of  the  Eidmann  farm  continue  to  flow  through 
ditch  "B''  and  not  north  into  ditch  "A,"  and  also  because 
he  has  a  right,  under  the  act  of  1889,  to  have  these  surface 
waters  drained  through  ditch  "B'*  because  the  rights  ob- 
tained by  the  various  property  owners  who  were  interested 
in  ditch  "A"  and  ditch  **B'*  must  be  sustained  under  said 
act.  While  all  the  authorities  are  not  in  accord  on  this 
question,  we  think  the  right  to  be  free  from  the  flow  of 
surface  water  may  be  acquired  by  prescription.  (3  Fam- 
ham  on  Waters  and  Water-courses,  sees.  827c,  902,  and  au- 
thorities cited;  Gale  on  Easements, — 8th  ed. — 520.)  This 
court,  after  reviewing  the  authorities  at  length  on  this  ques- 
tion in  Broadzvell  Drainage  District  v.  Lawrence,  231  111. 
86,  held  that  if  the  owner  of  the  dominant  estate  volun- 
tarily changes  the  course  of  the  natural  drainage  so  that 
the  water  thereafter  ceases  to  flow  over  the  servient  estate, 
and  such  condition  exists,  without  interruption,  for  over 
twenty  years,  mutual  and  reciprocal  rights  are  acquired  by 
prescription,  forever  releasing  the  servient  estate  from  the 
burden  of  the  original  easement.    The  decision  reached  in 
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that  case  is  supported  by  the  weight  of  authority,  and  any 
other  conclusion  would  be  contrary  to  sound  reason  and 
most  inequitable. 

Appellant  contends  that  the  land  of  appellee  was  not  im- 
mediately connected  with  ditch  "B/*  and  therefore  the  lat- 
ter could  not  acquire  an  easement  in  said  ditch.  Appellee's 
lot  7  immediately  joins  the  west  end  of  said  ditch  *'B/'  but 
it  is  stated  that  a  road  runs  along  on  the  line  between  the 
north-west  forty  of  appellant  and  lot  5  of  appellee,  and 
that  the  evidence  tends  to  show  that  the  land  in  the  road 
belongs  to  Klingel.  Api^ellant's  counsel  admitted  on  the 
trial  of  this  case  that  appellee  owned  said  lots  5  and  7  and 
made  no  suggestion  at  that  time  that  the  road  was  owned 
by  anyone  else.  We  find  no  record  proof  indicating  any- 
thing to  the  contrary.  Moreover,  it  is  not  necessary  that 
the  dominant  and  servient  estates  be  in  contiguity  with 
each  other.  (Washburn  on  Easements  and  Servitudes, — 
4th  ed. — ^3.)  Conceding  that  the  natural  flow  of  the  sur- 
face water  from  a  part  of  the  Eidmann  land  was  to  the 
north  across  Klingel's  land,  the  fact  that  the  water  drain- 
ing from  it  had  been  permitted,  with  the  consent  of  Eid- 
mann, to  pass  for  more  than  twenty  years  through  ditch 
"B"  would  prevent  him  from  turning  the  water  back  over 
said  land  into  ditch  "A,"  thereby  overflowing  appellee's 
land.    Broadwell  Drainage  District  v.  Lawrence^  supra. 

It  is  further  contended  that  the  bill  should  have  been 
dismissed  for  want  of  necessary  parties;  that  no  decree 
could  be  entered  requiring  Klingel  to  restore  the  land  to  its 
original  condition  or  as  to  the  other  adjoining  land  owners 
who  are  not  parties.  Appellee  in  his  bill  or  amended  bill 
did  not  ask  to  have  the  water  from  appellant's  land  pass 
over  the  land  of  Klingel  into  the  old  ditch,  but  only  sought 
to  prevent  appellant  from  taking  the  water  through  the  new 
ditch  "C"  into  the  old  ditch  "A"  where  it  crossed  appellee's 
land.  Appellee  was  not  in  any  way  claiming  that  Klingel, 
Lembke  or  the  other  owners  that  appellant  wished  to  have 
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made  parties  by  his  cross-bill  were  interfering  with  his 
rights  by  turning  water  into  said  ditch  "A."  The  decree 
only  required  appellant  to  remove  the  dam  in  ditch  "B"  just 
to  the  west  of  ditch  "C  and  to  fill  up  ditch  "C,"  and  did 
not  attempt  to  compel  any  of  said  other  land  owners  to  do 
anything.  These  other  land  owners  have  invaded  no  rights 
of  appellee  and  no  relief  is  asked  against  them.  Appellant 
did  not  ask  any  relief  in  his  cross-bill,  so  far  as  appellee 
was  concerned,  that  could  not  be  obtained  under  an  answer. 
He  asked  in  the  answer  that  the  relief  prayed  for  by  ap- 
pellee be  denied,  and  that  was  substantially  all  that  was 
asked  in  the  cross-bill.  The  trial  court  ruled  correctly  in 
that  regard  in  sustaining  the  demurrer  to  the  cross-bill. 

The  conclusions  that  we  have  reached  with  reference 
to  the  prescriptive  rights  of  appellee  in  restraining  appel- 
lant from  making  an  outlet  for  the  surface  water  from 
his  farm  into  ditch  "A"  renders  it  unnecessary  to  decide 
whether  or  not  the  decree  could  be  sustained  under  mutual 
rights  obtained  by  the  parties  under  said  statute  of  1889. 

The  decree  of  the  circuit  court  is  in  accordance  with 
the  facts  and  the  law,  and  will  accordingly  be  affirmed. 

Decree  affirmed. 


B.  F.  Johnston,  Appellee,  vs.  The  City  of  Chicago, 
Appellant. 

Opinion  Hied  April  ig,  ipij — Rehearing  denied  June  5,  /p/j. 

1.  Municipal  corporations — library  board  is  part  of  the  city 
government.  Under  the  statute  authorizing  the  -establishing  and 
maintenance  of  a  public  library  and  reading  room  the  public  library 
board  is  part  of  the  city  government. 

2.  Same — city  is  liable  for  negligence  of  its  employees  in  exer- 
cising ministerial  duties.  Where  a  municipal  corporation  is  acting 
within  its  authority,  in  a  ministerial  capacity,  in  the  management 
of  its  property,  it  is  liable  for  the  negligent  acts  of  its  employees 
even  though  the  work  in  which  they  are  engaged  will  inure  to  the 
benefit  of  the  municipality. 
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3.  Same — when  a  city  is  not  liable  for  negligence  of  its  officers. 
Where  a  city  is  exercising  judicial,  discretionary  or  legislative  au- 
thority conferred  by  its  charter,  or  is  discharging  a  duty  imposed ' 
solely  for  the  benefit  of  the  public,  it  incurs  no  liability  for  the 
negligence  of  its  officers. 

4.  Same — city  not  liable  for  negligence  of  servants  acting  un- 
der police  power.  A  city  is  not  liable  for  the  negligent  acts  of  em- 
ployees who  are  acting  under  the  police  power  granted  to  the  city 
or  who  are  endeavoring  to  carry  out  the  regulations  of  the  city  for 
the  public  health  and  the  care  of  the  sick  and  destitute. 

5.  Same — when  city  is  liable  for  negligence  of  driver  of  auto- 
mobile, A  city  is  liable  for  the  negligence  of  a  driver  of  an  auto- 
mobile who  was  hired  by  the  secretary  of  the  public  library  board, 
and  who  at  the  time  of  the  accident  was  driving  an  automobile 
owned  by  the  public  library,  conveying  books  from  one  library 
building  to  another  along  the  streets  of  the  city. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Muni- 
cipal Court  of  Chicago;  the  Hon.  McKenzie  Ci^Ki^and, 
Judge,  presiding. 

WiLrUAM  H.  Sexton,  Corporation  Counsel,  (A.  L. 
Gettys,  and  Wiluam  DiiyU>N,  of  counsel,)  for  appellant. 

Charles  Hudson,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  Chicago  Public  Library  owned  and  used  in  the  de- 
livery of  its  books  from  the  main  library  to  the  sub-stations 
in  said  city  an  automobile,  which  through  the  negligence  of 
its  driver,  hired  by  the  secretary  of  said  library,  collided 
with  and  damaged  appellee's  automobile  on  the  public  streets 
of  Chicago.  On  a  trial  in  the  lower  court,  a  jury  being 
waived,  there  was  a  finding  in  favor  of  appellee  for  $109.65 
damages.  On  appeal  to  the  Appellate  Court  that  judgment 
was  affirmed.  A  certificate  of  importance  being  granted, 
the  case  has  been  brought  here. 
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The  negligence  of  the  driver  of  the  library's  automobile 
is  conceded.  The  sole"  question  presented  by  the  record  is 
whether  appellant,  the  city  of  Chicago,  is  liable  for  dam- 
ages caused  by  such  negligence-  Section  i  of  the  Library 
act  of  1872  (Kurd's  Stat.  1911,  p.  1460,)  provides  that  the 
city  council  of  each  incorporated  city,  whether  organized 
under  the  general  law  or  a  special  charter,  shall  have  power 
to  establish  and  maintain  a  public  library  and  reading  room 
for  the  use  and  benefit  of  the  inhabitants  of  such  city  and 
to  levy  a  tax  therefor.  Some  suggestion  is  made  in  the 
briefs  that  if  there  is  any  liability  it  is  against  the  Chicago 
Public  Library  and  not  against  the  city  of  Chicago,  although 
there  is  no  assignment  of  error  specifically  raising  that 
question.  The  only  point  argued  is,  that  there  is  no  liabil- 
ity either  against  the  city  of  Chicago  or  the  Chicago  Public 
Library.  While  the  question  as  to  whether  the  suit  is  prop- 
erly brought  against  the  city  of  Chicago  or  the  library  is 
not  directly  raised,  we  will  say,  in  passing,  that  we  think 
that  if  there  be  any  liability  it  is  against  the  city  of  Chi- 
cago. When  it  is  sought  to  render  a  municipal  corporation 
liable  for  the  acts  of  servants  or  agents,  the  first  inquiry  is 
whether  they  are  the  servants  or  agents  of  the  corporation. 
"If  the  corporation  appoints  or  elects  them,  can  control 
them  in  the  discharge  of  their  duties,  continue  or  remove 
them,  can  hold  them  responsible  for  the  manner  in  which 
they  discharge  their  trust,  and  if  those  duties  relate  to  the 
discharge  of  corporate  powers,"  they  may  be  justly  re- 
garded as  its  agents  or  servants.  (4  Dillon  on  Mun.  Corp. — 
5th  ed. — ^sec.  1655,  and  note.)  Under  the  statute  authoriz- 
ing the  establishing  and  maintenance  of  a  public  library  and 
reading  room  the  directors  of  said  library  were  appointed, 
and  may  be  removed  for  cause,  by  the  mayor,  with  the 
approval  of  the  city  council.  Reading  the  entire  statute 
together,  we  think  its  whole  scope  and  intent  is  that  the 
library  board  is  but  a  part  and  parcel  of  the  city  govern- 
ment.   As  was  said  by  this  court  in  Board  of  Water  Comrs, 


Digitized  by 


Google 


Jim,  '11]         Johnston  v.  City  op  Chicago.  497 

V.  People,  1^7  111.  66o,  on  page  667:  "Without  the  active 
co-operation  of  the  city  council  it  would  have  been  wholly 
unable  to  effect  the  objects  of  its  creation."  And  it  was 
there  held  that  the  board  of  water  commissioners  of  the 
city  of  Springfield  was  merely  a  branch  or  agency  of  the 
municipal  government. 

Counsel  for  appellant  insist  that  the  city  of  Chicago,  in 
establishing  and  carrying  on  a  public  library,  is  simply  ex- 
ercising a  public  or  governmental  function  as  distinguished 
from  a  strictly  municipal  function,  and  therefore  it  is  not 
liable  for  the  negligent  acts  of  its  employees.  ( i  Beach  on 
PuWic  Corp.  sec.  261^.)  The  authorities  have  found  it 
practically  impossible  to  state  any  rule  sufficiently  exact  to 
be  of  much  practical  value,  "which  will  precisely  embrace 
torts  for  which  a  civil  action  will  lie,  in  the  absence  of 
a  statute  declaring  the  liability  against  a  municipal  corpo- 
ration." (4  Dillon  on  Mun.  Corp. — 5th  ed. — sec.  1625; 
I  Beach  on  Public  Corp.  sec.  263.)  Indeed,  it  has  been  said 
more  than  once  that  all  that  can  be  done  with  safety  is  to 
determine  each  case  as  it  arises.  {Lloyd  v.  New  York, 
5  N.  Y.  369;  Cobb  V.  Daltou,  53  Ga.  426.)  It  is  frequently 
stated  that  to  determine  whether  there  is  municipal  respon- 
sibility the  inquiry  must  be  whether  the  particular  agents 
or  servants  for  whose  acts  of  negligence  it  is  sought  to  hold 
the  corporation  are  its  agents  and  servants  for  the  perform- 
ance of  a  public  duty  imposed  by  law,  or  merely  for  the 
carrying  out  of  private  functions  which  are  for  its  spe- 
cial benefit  or  advantage.  28  Cyc.  1269,  and  cases  cited; 
20  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1203;  Williams  on 
Mun.  Liability  for  Torts,  sec.  11. 

In  considering  the  question  of  liability  the  authorities 
usually  hold  that  it  must  be  considered  that  a  municipality 
acts  in  a  dual  capacity, — first,  in  exercising  its  governmental 
functions;  and  second,  as  a  private  corporation,  enjoying 
powers  and  privileges  conferred  for  its  own  benefit.  When 
such  municipal  corporation  is  acting  within  its  authority, 
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in  a  ministerial  character,  in  the  management  of  its  prop- 
erty, it  is  liable  for  the  negligent  acts  of  its  employees  al- 
though the  work  in  which  they  are  engaged  will  inure  to 
the  benefit  of  the  municipality.  On  the  other  hand,  whether 
the  municipality  is  exercising  judicial,  discretionary  or  leg- 
islative authority  conferred  by  its  charter,  or  is  discharging 
a  duty  imposed  solely  for  the  benefit  of  the  public,  it  incurs 
no  liability  for  the  negligence  of  its  officers.  (2  Cooley  on 
Torts, — 3d  ed. — 1014;  City  of  Chicago  v.  Seben,  165  111. 
371 ;  20  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1197;  Tied- 
eman  on  Mun.  Corp.  sees.  338,  349.)  The  mere  fact  that 
a  particular  work  may  incidentally  benefit  the  public  does 
not  necessarily  exempt  the  city  for  torts  committed  by  its 
employees.  (20  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
1 196.)  Official  action  is  judicial  where  it  is  the  result  of 
judgment  or  discretion.  It  is  ministerial  when  it  is  abso- 
lute, certain  and  imperative,  involving  merely  the  execution 
of  a  set  task,  and  when  the  law  which  imposes  it  prescribes 
and  defines  the  time,  mode  and  occasion  of  its  performance 
with  such  certainty  that  nothing  remains  for  judgment  or 
discretion.  A  municipal  corporation. acts  judicially  or  ex- 
ercises discretion  when  it  selects  and  adopts  a  plan  in  the 
making  of  public  improvements,  but  as  soon  as  it  begins 
to  carry  out  that  plan  it  acts  ministerially  and  is  bound  to 
see  that  the  work  is  done  in  a  reasonably  safe  and  skill- 
ful manner.  City  of  Chicago  v.  Seben,  supra;  4  Dillon  on 
Mun.  Corp.  (sth  ed.)  sec.  1741. 

A  purely  charitable  corporation  is  by  the  weight  of  au- 
thority held  not  liable  for  the  torts  or  neglect  of  its  servants 
in  the  performance  of  their  duties  in  carrying  on  the  work 
of  such  corporation.  Neither  is  a  city  liable  for  the  acts 
of  its  employees  who  are  acting  under  the  police  power 
granted  to  such  corporation.  (2  Cooley  on  Torts, — 3d  ed. — 
loii;  Culver  v.  City  of  Streator,  130  111.  238;  Parks  v. 
Northwestern  University,  218  id.  381;  City  of  Chicago  v. 
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WilliatHS,  182  id.  135;  Bvans  v.  City  of  Kankdkee,  231  id. 
223.)  Sq,  also,  a  municipal  corporation  is  not  responsible 
for  the  negligent  acts  of  its  employees  who  are  endeavor- 
ing to  carry  out  the  regulations  of  said  municipality  for 
the  public  health  and  for  the  care  of  the  sick  and  destitute. 
4  Dillon  on  Mun.  Corp.  (sth  ed.)  sec.  1661;  Tollefson  v. 
City  of  Ottawa,  22&  111.  134. 

It  is  often  stated  "that  the  "ground  of  distinction  be- 
tween corporations  which  are  liable  for  the  negligent  or 
wrongful  act  of  their  agents  or  servants  and  those  which 
are  not,  is,  that  public  involuntary  quasi  corporations  are 
mere  political  or  civil  divisions  of  the  State,  created  by  gen- 
eral laws  to  aid  in  the  general  administration  of  the  govern- 
ment, and  are  not  so  liable,  while  those  which  are  liable  have 
privileges  conferred  upon  them  at  their  request  which  are  a 
consideration  for  the  duties  imposed  upon  them."  {Brad- 
bury V.  Vandalia  Drainage  District,  236  111.  36.)  Cities, 
whether  organized  under  general  law  or  special  charters,  in 
this  State  are  regarded  as  corporations  created  for  their 
own  benefit,  while  the  inhabitants  invested  by  statute,  in  in- 
zntum,  with  particular  powers  are  made  corporations  with- 
out their  consent.  (Town  of  Waltham  v.  Kemper,  55  111. 
346;  Tiedeman  on  Mun.  Corp.  sec.  325;  4  Dillon  on  Mun. 
Corp. — 5th  ed. — sec.  1638.)  Under  this  line  of  authori- 
ties this  court,  in  Kinnare  v.  City  of  Chicago,  171  111.  332, 
held  that  the  board  of  education  of  the  city  of  Chicago 
was  a  quasi  corporation  created  by  general  law  to  aid  in  the 
administration  of  the  city  government,  these  duties  being 
purely  of  a  governmental  character,  being  thrust  upon  it 
without  its  consent  by  the  legislature,  and  that  therefore 
the  board  of  education  was  not  liable  for  the  negligence  of 
its  employees.  It  is  also  intimated  in  the  same  decision 
that  if  these  same  duties  were  thrust  upon  the  municipality 
itself  it  would  not  be  liable. 

The  organization  of  this  public  library  is  for  the  exclu- 
sive benefit  of  the  territory  of  the  city  of  Chicago  and  not 
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for  the  State  at  large.  It  has  been  organized  by  the  people 
of  that  city,  through  th^ir  proper  representatives,  volun- 
tarily, and  the  duties  to  be  performed  have  not  been  thrust 
upon  the  people  of  said  city  nolens  volens.  Even  a  munici- 
pality, usually  considered  a  quasi  corporation,  when  volun- 
tarily organized  has  been  held  by  this  court  responsible  for 
certain  negligent  acts  of  its  employees.  (Bradbury  v.  Vofi- 
dalia  Drainage  District,  supra;  20  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — 1196.)  When  a  city  under  no  obligation 
to  light  its  streets  voluntarily  undertakes  to  do  so,  it  has 
been  held  liable  for  negligence  in  the  management  of  its 
corporate  property  when  used  for  such  purpose.  (Dickin- 
son V.  Boston,  188  Mass.  595.)  The  doctrine  of  this  court 
has  always  been,  that  while  the  legal  obligation  to  pave 
streets  is  one  voluntarily  assumed  by  the  municipal  authori- 
ties, yet  when  the  city  constructs  these  improvements  for 
the  benefit  of  the  public  it  then  becomes  its  duty  to  keep 
them  in  repair.  (City  of  Chicago  v.  Seben,  supra.)  Leg- 
islative authority  usually  relieves  municipal  corporations 
making  public  improvements  only  from  responsibility  for 
the  necessary  and  usual  results  of  a  proper  exercise  of  the 
powers  conferred  upon  them.  Such  results  do  not  include 
such  negligent  performance  of  the  work  as  exposes  travel- 
ers upon  the  public  streets  to  unusual  dangers.  (City  of 
North  Vertwn  v.  Voegler,  103  Ind.  314;  City  of  Chicago 
V.  Seben,  supra,)  So  a  city  has  been  held  liable  for  the 
negligent  acts  of  its  employee  in  operating  a  bridge.  Gath- 
man  v.  City  of  Chicago,  236  111.  9;  Lehigh  Valley  Trans- 
portation Co.  V.  City  of  Chicago,  237  id.  581. 

At  common  law  a  private  action  did  not  ordinarily  lie 
against  a  public  corporation  for  the  negligent  performance 
of  any  public  duty  which  was  imposed  upon  it  by  statute 
without  its  request,-  unless  such  corporation  received,  or 
was  entitled  to  receive,  some  privilege  or  profit  in  consid- 
eration for  the  duty.    It  was  also  well  settled  at  common 
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law  that  a  municipal  corporation  was  not  liable  to  an  in- 
dividual for  neglect  to  keep  a  highway  in  repair,  where 
he  suffered  an  injury  in  using  it.  (2  Cooley  on  Torts, — 
3d  ed- — 1310.)  In  most  jurisdictions  in  this  country,  how- 
ever, a  municipality  is  liable  for  failure  to  keep  its  streets 
in  safe  condition  for  public  use.  (Tiedeman  on  Mun.  Corp. 
sec.  342;  4  Dillon  on  Mun.  Corp. — 5th  ed. — sec.  1665.) 
This  is  the  rule,  as  we  have  seen,  in  this  State. 

The  operation  of  an  automobile  by  city  employees  in 
the  class  of  work  shown  here,  on  principle  is  very  like  the 
proper  exercise  of  the  city's  powers  in  caring  for  and  keep- 
ing the  streets  in  repair.  We  find  no  decisions  directly  in 
point  on  the  question  of  the  liability  of  a  municipal  corpo- 
ration for  the  negligent  operation  of  any  vehicle,  whether 
horseless  or  otherwise,  on  the  public  highways  under  such 
circumstances.  The  conveyance  of  books  from  one  library 
building  to  another,  by  means  of  an  automobile,  along  the 
public  highways  by  employees  of  the  city  is  plainly  a  min- 
isterial duty.  For  that  reason,  if  for  no  other,  we  hold  the 
city  liable  in  this  case. 

What  is  here  said  is  not  intended  to  apply  to  the  neg- 
ligent acts  of  municipal  employees  in  exercising  the  police 
power  of  the  State  or  municipality  on  the  public  streets. 

In  view  of  the  conclusion  we  have  reached  we  do  not 
find  it  necessary  to  consider  or  decide  the  question  raised 
in  the  briefs  as  to  whether  the  Chicago  Public  Library,  in 
performing  any  of  its  duties,  is  a  public  charity,  as  that 
term  is  used  in  the  law,  and  whether  for  certain  acts  of 
said  library's  employees  the  city  might  not  be  liable. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Horace  L.  Smith,  Plaintiff  in  Error. 

Opinion  Hied  April  ip,  ipi^ — Rehearing  denied  June  5,  /pij. 

1.  Criminal  i^aw — when  variance  in  christian  name  of  victink 
is  fatal.  Where  the  indictment  for  the  crime  against  nature  al- 
leges that  the  christian  name  of  the  victim  was  Rosetta  and  the 
proof  is  that  the  name  of  the  girl  upon  whom  the  crime  was  com- 
mitted was  Rosalia  the  variance  is  fatal,  and  it  is  not  material  that 
the  question  of  variance  was  not  raised  on  trial. 

2.  Same — tifhen  doctrine  of  idem  sonans  does  not  apply.  Where 
the  indictment  alleges  the  christian  name  of  the  victim  of  a  crime 
to  be  Rosetta  but  the  proof  shows  that  the  name  of  the  girl  upon 
whom  the  crime  was  committed  was  Rosalia  the  doctrine  of  idem 
sonans  does  not  apply. 

3.  Same — what  does  not  constitute  the  crime  against  nature. 
Proof  that  the  accused  inserted  his  tongue  in  the  private  parts  of 
a  female  child  does  not  establish  the  crime  against  nature,  which 
involves  an  unnatural  use  of  the  male  organ,  but  the  offense  es- 
tablished by  the  proof  is  within  the  act  of  1907,  to  define  and  pun- 
ish crimes  against  children. 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Erbstein  &  VanBeaver,  Richard  H.  Peterson, 
James  A.  Scott,  and  Louis  Jaffie,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  Arthur  R.  Roy,  for  the  People. 

Mr.  Chiee  Justice  Dunn  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Horace  L.  Smith,  was  convicted, 
in  the  criminal  court  of  Cook  county,  of  the  crime  against 
nature  and  sentenced  to  imprisonment  in  the  penitentiary 
for  the  term  of  five  years. 
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The  christian  name  of  the  victim  of  the  crime  was  al- 
leged to  be  Rosetta.  The  proof  was  that  her  name  was 
Rosalia.  The  variance  is  fatal.  {Davis  v.  People,  19  111. 
74;  Penrod  v.  People,  89  id.  150.)  It  is  suggested  that 
the  question  of  variance  was  not  raised  on  the  trial,  but  this 
is  immaterial.  The  indictment  charged  a  crime  against  a 
certain  person,  but  the  proof  failed  to  show  it  and  did  show 
a  crime,  if  any,  against  another  person.  The  doctrine  of 
idem  sonans  is  invoked  but  is  not  applicable.  The  diflFer- 
ence  in  the  sound  of  the  two  names,  even  when  they  are 
carelessly  spoken,  is  pronounced,  and  they  are  clearly  dis- 
tinct names. 

The  act  of  the  plaintiff  in  error  which  was  testified  to 
as  constituting  the  crime  was  the  insertion  of  his  tongue  in 
the  private  parts  of  the  little  girl,  who  was  eleven  years  old. 
It  is  insisted  that  this  proof  did  not  establish  the  offense 
charged  and  that  the  unnatural  use  of  the  male  sexual  organ 
is  an  essential  element  of  the  crime.  Sodomy  was  not 
proved,  but  we  have  held  that  the  crime  against  nature,  as 
that  expression  is  used  in  our  statute,  is  more  extensive 
than  sodomy.  (Hoftselman  v.  People,  168  111.  172.)  In 
all  the  cases  in  which  convictions  have  been  sustained  of 
which  we  have  knowledge,  the  male  sexual  organ  was  in- 
volved. It  was  necessarily  so  at  common  law,  for  both 
penetration  and  emission  were  essential  elements  of  the  of- 
fense. By  statute  9  George  IV,  (chap.  31,  sec.  18,)  it  is 
provided,  after  reciting  the  fact  of  the  frequent  escape  of 
offenders  because  of  the  difficulty  of  the  proof  of  the  com- 
pletion of  the  crime,  that  proof  of  penetration,  only,  should 
be  sufficient  for  conviction.  Our  statute  provided,  in  1827, 
that  it  shall  not  be  necessary  to  prove  emission  to  convict 
any  person  of  the  crime  of  rape  or  of  the  crime  against 
nature,  applying  the  same  rule  to  both  crimes.  (Laws  of 
1827,  sec.  49,  p.  132.)  Acts  such  as  that  testified  to  do  not 
constitute  the  offense  for  which  defendant  was  sentenced, 
but  the  law  has  provided  for  their  punishment  by.  the  act 
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to  define  and  punish  crimes  against  children.     (Laws  of 
1907,  p.  266.) 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Carter,  dissenting: 

I  do  not  concur  in  the  foregoing  opinion.  The  alleged 
variance  was  not  raised  in  the  trial  court.  The  name  of 
the  complaining  witness  given  in  the  indictment  was  Ro- 
setta  May.  She  testified  that  it  was  Rosalia  May.  She 
identified  plaintiff  in  error  as  the  person  who  had  enticed 
her  to  his  room.  He  himself  admitted  that  she  had  been 
in  his  room  as  she  claimed  but  denied  her  story  as  to  what 
was  said  and  done  there. 

Under  the  earlier  authorities,  where  the  name  of  a  third 
person  was  necessary  to  the  identity  of  an  offense,  proof  of 
a  different  name  raised  a  fatal  variance,  and  this  rule  was 
strictly  applied.  If  the  names  were  not  idem  sonans  the 
variance  was  held  fatal.  Under  the  modem  rule,  however, 
in  most  jurisdictions  it  is  held  that  the  question  is  one  of 
identity,  -and  where  the  identity  of  the  party  in  evidence  as 
the  one  named  in  the  indictment  is  established  the  variance 
will  not  be  held  fatal.  (14  Ency.  of  H.  &  Pr.  287;  Ben- 
nett V.  State,  84  Ark.  97.)  This  is  what  law  and  reason 
should  require — the  substance  and  not  the  shadow. 

Under  many  authorities  it  might  well  be  argfued  that 
the  names  "Rosalia"  and  "Rosetta'*  were  idem  sonans.  (See 
Rivard  v.  Gardner,  39  111.  125;  Guertin  v.  Mombleau,  144 
id.  32;  Barnes  v.  People,  18  id.  52;  People  v.  Spoor,  235 
id.  230.)  But  if  it  be  conceded  that  the  two  names  are 
not  idem  sonans,  in  my  judgment  the  variance,  on  this 
record,  should  not  be  held  fatal.  The  basis  of  the  rule 
of  idem  sonans  is,  that  the  person  is  the  same  though  the 
name  may  be  spelled  differently.  In  reason,  however,  what 
must  necessarily  be  required  under  any  proper  criminal 
procedure  is,  not  identity  of  sound  in  the  name  but  identity 
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of  person.  Even  though  the  names  are  alike,  both  in  sound 
and  in  spelling,  if  there  are  two  persons  of  the  same  name 
that  fact  can  be  proven. 

In  Bennett  v.  State,  supra,  the  first  name  of  the  deceased  ^ 
in  a  homicide  case  was  given  as  "Mooney,"  some  evidence 
tending  to  show  that  he  was  so  known  and  other  evidence 
that  he  was  called  "Monte."  The  court  held  that  on  the 
evidence  in  the  record  there  could  be  no  question  as  to  the 
identity  of  the  person  referred  to  in  the  evidence  with  the 
one  named  in  the  indictment,  and  affirmed  the  case. 

In  State  v.  Tillotson,  85  Kan.  577,  an  information  de- 
scribed the  person  having  charge  of  a  certain  child  as  Lot- 
tie Bleakley  while  the  evidence  tended  to  show  that  her 
name  was  Charlotte  Bleakley.  The  court  held  that  the  two 
names  were  identical,  the  name  **Lottie"  being  a  diminutive 
of  "Charlotte;"  that  whether  that  were  true  or  not,  the 
difference  was  immaterial,  as  it  was  clear  from  the  record 
that  the  accused  had  not  been  misled  or  hampered  in  any 
way  by  the  difference  in  names. 

In  People  v.  Plyler,  121  Cal.  160,  the  crime  was  al- 
leged to  have  been  committed  upon  one  Charles  Harris. 
That  person  testified  that  he  had  been  known  by  that  name 
but  that  his  right  name  was  Isaac  Crossley.  The  court  there 
held  that  there  was  no  variance,  stating  (p.  163)  :  "There 
was  an  absolute  identity  of  names  and  person,  and  the  fact, 
disclosed  upon  the  trial  for  the  first  time,  that  the  com- 
plaining witness'  true  name  was  something  different  did  not 
constitute  a  variance  and  could  not  have  injured  defendant 
in  the  slightest  degree." 

In  Rutherford  v.  State,  79  Tenn.  31,  the  indictment 
charged  the  accused  with  killing  John  Bledsoe  while  the 
evidence  merely  showed  that  the  person  killed  was  named 
John,  some  of  the  witnesses  speaking  of  him  as  John  and 
others  as  "the  deceased."  The  court  there  held  that  the 
failure  to  give  the  full  name  was  not  material  after  verdict, 
as  there  was  no  contest  during  the  trial  on  that  point. 
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In  Commonwealth  v.  Gould,  158  Mass.  499,  an  indict- 
ment charged  one  Henry  Bishop  with  selling  intoxicating 
liquor  contrary  to  law.  On  the  trial  it  appeared  that  his 
name  was  Henri  Leveque.  He  himself,  however,  testified 
that  he  was  commonly  called  Henri.  It  was  held  that  the 
question  of  variance  was  one  of  fact  for  the  jury. 

It  is  true  that  the  decisions  of  this  court  cited  in  the 
majority  opinion  uphold  the  conclusion  there  reached  on 
this  point,  but  in  commenting  on  one  of  those  decisions, 
(Dazns  v.  People,  19  111.  74,)  this  court,  in  Shepherd  v. 
People,  72  111.  480,  stated  that  the  party  killed  must  be 
proved  to  be  the  same  person  named  in  the  indictment.  In 
the  latter  case  the  identity  of  the  deceased  was  held  estab- 
lished even  though  the  testimony  merely  showed  that  the 
person  killed  was  ''Johnson,  the  barber,"  without  giving  his 
first  name,  while  the  indictment  named  him  as  "Wesley 
Johnson,"  and  that  from  the  record  there  could  be  no  ques- 
tion as  to  the  identity  and  that  the  variance  was  not  fatal. 
In  Little  V.  People,  157  111.  153,  the  variance  was  between 
"John  F.  Hinckley"  and  "J.  F.  Hinckley,"  and  in  Bonardo 
V.  People,  182  111.  411,  it  was  between  "John  Young,  Jr." 
and  "Johnnie  Young."  In  neither  case  was  the  variance  held 
fatal,  as  the  evidence  showed  identity  of  person.  See,  also, 
People  V.  Reilly,  257  111.  538. 

Section  9  of  division  11  of  our  Criminal  Code  reads, 
in  part,  as  follows:  "No  motion  in  arrest  of  judgment,  or 
writ  of  error,  shall  be  sustained,  for  any  matter  not  af- 
fecting the  real  merits  of  the  offense  charged  in  the  in- 
dictment." (Hurd's  Stat.  191 1,  p.  830.)  The  difference 
in  the  name  of  the  complaining  witness  as  found  here  does 
not  aflfect  the  "real  merits"  of  the  cause  unless  it  can  be 
shown  to  have  injured  the  rights  of  plaintiff  in  error.  The 
object  in  naming  the  injured  person  in  a  criminal  prosecu- 
tion is  for  the  purpose  of  identification,  in  order  that  the 
accused  may  not  be  tried  twice  for  the  same  offense,  and 
that  he  may  be  enabled  to  prepare  his  defense  and  not  be 
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taken  by  surprise  on  the  trial,  {People  v.  Reilly,  supra; 
Bennett  v.  United  States,  194  Fed.  Rep.  630.)  Manifestly, 
plaintiff  in  error  was  not  taken  by  surprise  by  this  alleged 
variance.  He  admitted  that  the  girl  who  testified  on  the 
trial  was  the  same  person  he  invited  into  his  room,  and 
made  no  claim  in  the  trial  court  that  the  complaining  wit- 
ness who  testified  was  not  the  same  person  named  in  the 
indictment.  Plainly,  he  was  not  misled  in  preparing  for 
his  defense  by  this  alleged  variance.  Can  he  be  protected 
on  this  record  from  being  prosecuted  again  for  the  same 
offense  for  which  he  was  convicted?  The  bill  of  exceptions 
shows  plainly  the  identity  of  the  complaining  witness  as 
named  in  the  indictment  with  the  one  who  testified.  This 
being  so,  this  record,  without  any  parol  testimony,  would 
be  sufficient  to  protect  him  on  a  second  prosecution.  Even 
if  that  were  not  true,  the  general  rule  is  that  substantial  as 
weH  as  formal  identity  may  be  shown  by  parol  testimony. 
(2  Wharton  on  Crim.  Evidence, — loth  ed. — sec.  593.)  Pa- 
rol evidence  is  always  admissible,  and  sometimes  necessary, 
to  establish  the  defense  of  prior  conviction  or  acquittal. 
(Durland  v.  United  States,  161  U.  S.  306.)  "In  cases  of 
dispute,  parol  evidence  is  admissible  to  prove  (what  the 
record  cannot  sufficiently  show)  that  the  offei^ses  were  or 
were  not  identical."  (Wharton  on  Crim.  PI.  &  Pr. — 
8th  ed. — sec.  481;  12  Cyc.  369,  and  cases  cited.)  Where 
an  indictment  against  an  accused  for  burglary  had  been 
nolle  pross'd  and  a  new  one  found  against  him,  this  court 
held  that  it  was  competent  to  show  by  parol  evidence  that 
the  crime  charged  in  both  indictments  was  one  and  the 
same.  (Swalley  v.  People,  116  111.  247.)  Any  person 
present  at  the  former  trial,  as  well  as  the  trial  judge  or 
a  juror,  may  be  called  to  establish  the  identity  of  the  par- 
ties or  offenses.  Underbill  on  Crim.  Evidence,  (2d  ed.) 
sec.  197;  5  Ency.  of  Evidence,  879,  and  cases  cited. 

Even  though  plaintiff  in  error  could  have  raised  this 
question  on  the  trial  below,  I  cannot  escape  the  conclusion 
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that  he  is  in  no  position  to  raise  it  now.  The  ancient  doc- 
trine that  the  accused  could  waive  nothing  undoubtedly 
rested  on  the  desire  of  the  courts  that  no  innocent  man 
should  be  convicted.  That  rule  arose  when  the  accused 
could  not  testify  in  his  own  behalf,  was  not  furnished  with 
counsel  and  had  little  opportunity  of  presenting  the  real 
facts  bearing  on  the  issues.  Then  the  science  of  pleading 
was  often  considered  more  important  than  the  substance  of 
right.  For  years  there  has  been  a  growing  disposition  on 
the  part  of  legislatures  and  courts  to  restrict  the  scope  of 
objections  which  do  not  affect  the  substantial  justice  of  the 
cause.  Whatever  conclusions  may  be  drawn  from  the  earlier 
decisions  of  the  court  on  this  question,  in  my  judgment, 
under  those  handed  down  in  recent  years  as  well  as  by 
the  great  weight  of  authority  in  other  jurisdictions,  this  al- 
leged variance  should  on  this  record  be  held  not  substantial 
or  fatal. 

Neither  do  I  concur  in  the  conclusion  that  the  evidence 
in  this  record  does  not  show  that  the  plaintiff  in  error  was 
guilty  of  the  crimes  against  nature.  It  may  be  conceded 
that  this  evidence  would  not  prove  the  common  law  crime 
against  nature,  but  we  have  held  that  under  our  statute  that 
crime  is  not  the  common  law  offense  of  that  name,  (Kelly 
V.  People,  192  111.  119,)  and  in  Hotiselman  v.  People,  168 
id.  172,  that  this  offense  includes,  under  the  statute,  all 
forms  of  bestial  or  unnatural  copulation.  Our  statute  does 
not  attempt  to  define  this  crime,  but  merely  states  that  "the 
infamous  crime  against  nature,  either  with  man  or  beast, 
shall  subject  the  offender  to  imprisonment  in  the  peniten- 
tiary," etc.  The  lexicographers  define  sodomy  as  "carnal 
copulation  in  an  unnatural  manner,"  and  this  was  substan- 
tially the  definition  given  by  some  of  the  common  law  writ- 
ers, (i  Hawkins'  Pleas  of  the  Crown,  357.)  While  the 
authorities  are  not  in  harmony,  I  think,  under  the  reason- 
ing of  this  court  in  Kelly  v.  People,  supra,  Houselman  v. 
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People,  supra,  and  People  v.  Abrams,  249  111.  619,  as  well 
as  in  State  v.  Vicknair,  52  La.  Ann.  1921,  State  v.  Whit- 
marsh,  128  N.  W.  Rep.  (S.  Dak.)  580,  and  Hernng  v. 
State,  119  Ga.  709,  decided  in  other  jurisdictions,  it  should 
be  held  that  the  evidence  showed  plaintiff  in  error  guilty 
of  the  offense  charged  in  the  indictment. 


The  PKOP1.E  ex  rel  Charles  B.  Kellogg,  County  Collector, 
Appellee,  vs.  C.  Fred  Burrai^i,,  Appellant. 

Opinion  Hied  April  ig,  191 3— Rehearing  denied  June  4,  1913. 

1.  Drainage— w/i^n  party  may  object  that  lands  in  farm  drain- 
age district  are  not  benefited.  Where  a  district  is  organized  under 
the  Farm  Drainage  act  a  land  owner  may  object,  upon  application 
for  judgment  and  order  of  sale,  that  the  lands  are  not  benefited  by 
the  improvement,  but  in  order  to  make  his  objection  available  he 
must  show  by  affirmative  evidence  the  assessment  exceeds  benefits. 

2.  Same — rtdes  governing  condemnation  apply  to  condemnation 
proceedings  in  drainage  cases.  The  same  rules  which  govern  the 
condemnation  of  private  property  for  public  purposes  apply  to  pro- 
ceedings to  ascertain  the  damages  to  a  land  owner  whose  land  is 
condemned  under  the  statutes  concerning  drainage. 

3.  Same — owner  is  entitled  to  compensation  in  money  for  land 
actually  taken.  One  whose  land  is  condemned  for  the  ditches  of  a 
drainage  district  is  entitled  to  compensation  in  money  for  so  much 
of  the  land  as  is  actually  taken,  without  reference  to  any  benefits 
that  may  accrue  to  lands  not  taken. 

4.  Same — damages  to  land  not  taken  may  be  paid  by  setting  off 
special  benefits.  In  a  condemnation  proceeding,  damages  resulting 
to  land  not  actually  taken  may  be  paid  by  setting  off  special  bene- 
fits to  such  land  resulting  from  the  proposed  improvement. 

5.  Same — when  a  judgment  based  upon  award  is  conclusive  of 
question  of  benefits.  Where  the  question  of  benefits  resulting  from 
a  proposed  improvement  to  lands  not  taken  is  undetermined  and  is 
open  for  consideration  by  the  tribunal  that  is  called  upon  to  assess 
damages  under  the  Eminent  Domain  act,  and  such  tribunal  awards 
damages  to  the  land  owner  other  than  for  the  land  actually  taken, 
a  judgment  based  upon  the  award  is  conclusive  of  the  question  of 
benefits  to  the  land  not  taken. 
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6.  Same — Zi^en  a  judgment  based  upon  condemnation  award  is 
not  conclusive  of  question  of  benefits.  Where  the  benefits  against 
a  tract  of  land  in  a  farm  drainage  district  have  been  assessed  by 
an  authorized  tribunal  several  jnonths  before  a  proceeding  is  be- 
gun to  condemn  a  right  of  way  through  such  tract  for  ditches  the 
jury  in  the  condemnation  proceeding  has  nothing  to  do  with  the 
question  of  benefits;  and  the  fact  that  the  jury  makes  an  award 
for  the  land  taken  and  for  damages  to  that  not  taken  does  not  make 
the  judgment  entered  on  the  award  conclusive  of  the  question  of 
benefits  to  the  land  not  taken,  and  the  judgment  does  not  operate 
as  a  release  of  the  assessment  against  the  land. 

7.  Same — when  judgment  should  not  be  entered  against  entire 
forty-acre  tract.  Where  a  farm  drainage  assessment  has  been  lev- 
ied against  an  entire  tract  of  forty  acres,  several  acres  of  which 
are  subsequently  taken  for  ditches,  it  is  error,  on  an  application 
for  judgment  and  order  of  sale  for  a  delinquent  installment  of  the 
assessment,  to  enter  judgment  against  the  entire  tract,  notwith- 
standing it  appears  that  a  reduction  was  made  in  the  rate  at  which 
the  land  was  classified. 

Appeal,  from  the  County  Court  of  Henry  county ;  the 
Hon.  L.  E.  TE1.1.EEN,  Judge,  presiding. 

H.  A.  WEI.D,  for  appellant. 

Charles  E.  Sturtz,  State's  Attorney,  Henry  Water- 
man, and  George  S.  Skinner,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

The  collector  of  revenue  for  Henry  county  made  appli- 
cation to  the  county  court  for  judgment  against  certain 
lands  owned  by  C.  Fred  Burrall  for  a  delinquent  drainage 
tax  levied  upon  his  lands  by  the  Green  River  Special  Drain- 
age District  in  Henry  and  Bureau  counties.  Burrall  ap- 
peared and  filed  the  following  objections:  First,  that  the 
lands  were  not  benefited  by  the  improvement;  second,  that 
the  judgment  in  the  condemnation  case  was  an  adjudication 
that  said  lands  were  not  benefited  by  the  proposed  improve- 
ment; third,  that  the  lands  taken  by  the  district  for  a  right 
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of  way  for  ditches  were  not  subject  to  assessment.  These 
objections  were  all  overruled  by  the  court,  and  the  land 
owner  has  prosecuted  an  appeal. 

The  first  objection  presents  a  question  of  fact.  The 
drainage  district  in  question  was  organized  under  the  Farm 
Drainage  act,  ^nd  since  the  land  owner  had  had  no  previ- 
ous opportunity  to  raise  this  question  it  was  properly  raised 
on  the  application  for  judgment.  (People  v.  Welch,  252 
111.  167.)  But  in  order  to  make  this  objection  available  it 
is  necessary  to  show  by  affirmative  evidence  that  the  as- 
sessment exceeds  the  benefits.  There  being  no  evidence  of- 
fered in  support  of  this  objection  it  was  properly  overruled. 

The  second  objection  is  a  question  of  law,  arising  out 
of  the  following  facts :  The  Green  River  Special  Drainage 
District  was  organized  in  1904  under  the  Farm  Drainage 
act  of  1895.  On  June  13,  1905,  the  commissioners  filed  a 
certificate  certifying  that  they  required  $420,006.16  to  be 
levied  as  a  special  assessment  for  drainage  purposes  on  the 
lands  benefited  in  the  district.  Appellant  owned  160  acres 
of  land  in  the  district  subject  to  a  life  estate  in  Ann  C.  Bur- 
rail.  The  land  in  question  was  in  a  compact  body,  and 
is  described  as  the  west  half  of  the  south-west  quarter  of 
section  8  and  the  east  half  of  the  south-east  quarter  of  sec- 
tion 7.  The  classification  of  80  acres  of  appellant's  land 
was  reduced  on  objections  filed  alleging  that  the  classifica- 
tion was  too  high.  This  hearing  upon  the  classification  was 
had  prior  to  August  i,  1905.  On  that  date  the  commission- 
ers made  an  order  directing  the  clerk  of  the  district  to  com- 
pute and  apportion  the  assessment  for  the  amount  stated  in 
the  certificate  upon  the  several  tracts  of  land  in  the  dis- 
trict according  to  their  acreage,  on  the  basis  of  the  corrected 
classification.  In  pursuance  of  this  order  the  total  tax  lev- 
ied against  the  160  acres  in  question  was  $2546.86.  On 
November  5,  1905,  the  commissioners  of  the  district  made 
an  order  postponing  the  payment  of  the  assessments  then 
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unpaid,  divided  the  assessments  into  ten  installments,  and 
directed  the  issuance  of  bonds,  secured  by  the  unpaid  in- 
stallments, to  the  amount  of  $221,000,  to  be  divided  into 
ten  installments  of  $22,100  each,  one  series  of  which  ma- 
tured each  year,  beginning  with  191 1.  These  bonds  were 
sold  to  various  investors.  Of  these  bonds  $198,900  was 
outstanding  and  unpaid  at  the  time  amplication  was  made 
for  judgment  against  appellant's  lands.  By  the  death  of 
Ann  C.  Burrall,  which  occurred  in  October,  191 1,  the  life 
estate  expired  and  appellant  became  entitled  to  the  full  en- 
joyment of  the  premises  in  fee.  Ann  C.  Burrall  had  paid 
the  interest  on  the  assessments  on  said  lands  maturing  from 
year  to  year,  and  also  a  supplemental  assessment,  from  the 
time  the  levies  were  first  made  up  to  191 2,  except  the  third 
installment  of  the  third  assessment,  which  became  delin- 
quent in  191 1  and  for  which  the  land  was  sold  in  June  of 
that  year.  Appellant  redeemed  the  premises  in  question 
from  said  sale.  The  record  shows  that  on  April  5,  1906, 
which  was  some  eight  months  after  the  assessment  had  been 
spread  upon  these  lands,  the  commissioners  filed  a  petition 
in  the  county  court  to  condemn  a  right  of  way  three  hun- 
dred feet  wide  across  the  160  acres  in  question  for  the  main 
ditch  of  the  district.  By  the  verdict  of  the  jury  in  that 
proceeding  $600  was  awarded  as  compensation  to  Ann  C. 
Burrall  and  C.  Fred  Burrall  for  the  land  taken  for  right 
of  way  and  damages  to  that  portion  of  said  160  acres  not 
taken.  Judgment  was  entered  upon  this  verdict  and  the 
$600  was  paid  by  the  district,  The  record  shows  that  the 
district  took  possession  of  the  premises  condemned  and  ap- 
propriated 18.60  acres  for  said  ditch. 

Under  the  foregoing  facts,  appellant  by  his  second  ob- 
jection makes  the  contention  that  the  verdict  and  judgement 
in  the  condemnation  proceeding  are  conclusive  of  the  ques- 
tion of  benefits  to  these  premises.  The  same  rules  which 
govern  the  condemnation  of  private  property  for  other  pub- 
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lie  purposes  apply  to  proceedings  to  ascertain  the  damages 
accruing  to  a  land  owner  whose  property  is  condemned  un- 
der the  drainage  statute.  (Chronic  v.  Pugh,  136  111.  539; 
Pay  son  v.  People,  175  id.  267;  Ginn  v.  Moultrie  Drainage 
District,  188  id.  305.)  One  of  the  rules  applicable,  gen- 
erally, to  condemnation  proceedings  is,  that  the  owner  of 
private  property  which  is  actually  taken  for  a  public  use 
is  entitled  to  compensation  in  money  for  the  property  so 
taken  without  reference  to  any  benefits  that  may  accrue  to 
property  not  taken.  {Hayes  v.  Ottawa,  Oswego  and  Fox 
River  Valley  Railroad  Co,  54  111.  373 ;  Washington  Ice  Co, 
V.  City  of  Chicago,  147  id.  327;  Ginn  v.  Moultrie  Drain- 
age  District,  supra,)  It  is  equally  well  settled  that  dam- 
ages resulting  to  lands  not  taken  may  be  paid  by  setting  off 
special  benefits  resulting  from  the  proposed  improvement. 
In  a  case  where  the  benefits  to  land  not  taken  is  undeter- 
mined and  is  open  to  consideration  in  the  tribunal  that  is 
called  upon  to  assess  damages  under  the  Eminent  Domain 
law,  and  such  tribunal  awards  damages  to  the  land  owner 
other  than  for  the  land  actually  taken,  a  judgment  based 
upon  such  award  is  conclusive  of  the  question  of  benefits  to 
the  lands  not  taken.  {City  of  Chicago  v.  Mccartney,  216 
111.  377;  City  of  Joliet  v.  Drainage  District,  222  id.  441.) 
The  grounds  upon  which  these  decisions  rest  are  stated  by 
this  court  in  City  of  Chicago  v.  Mecartney,  supra,  as  fol- 
lows (p.  381)  :  "If  the  jury  in  a  condemnation  proceeding 
award  damages  for  property  not  taken  the  judgment  is 
conclusive  against  a  subsequent  proceeding  to  assess  it  for 
benefits,  because  the  judgment  is  conclusive  that  there  are 
damages  and  not  benefits."  This  doctrine  rests  upon  the 
power  and  duty  of  the  tribunal  in  the  condemnation  pro- 
ceeding to  consider  both  the  damages  and  benefits  to  the 
land  not  taken,  and  after  judgment  awarding  damages  it 
is  conclusively  presumed  that  any  benefits  resulting  to  the 
premises  have  been  considered  in  reduction  of  the  damages 
and  that  the  verdict  represents  the  net  amount  of  damages 
2tB  -  33 
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in  excess  of  any  benefits  that  will  accrue  to  the  land  owner 
or  to  the  premises.  Manifestly,  this  ride  can  have  no  ap- 
plication to  a  case  where  the  benefits  have  been  assessed  by 
an  authorized  tribunal  before  the  condemnation  proceeding 
was  instituted.  In  the  case  at  bar  the  benefits  had  been  as- 
sessed against  appellant's  lands  several  months  before  the 
condemnation  proceeding  was  commenced.  Under  this  state 
of  facts  the  jury  in  the  condemnation  proceeding  had  noth- 
ing to  do  with  the  question  of  benefits.  The  only  question 
that  could  have  been  submitted  to  that  jury  was  the  dam- 
ages for  the  land  taken  and  any  damages  resulting  to  lands 
not  talcen,  without  reference  to  the  question  of  benefits, 
which  had  already  been  determined  and  fixed.  It  would  be 
absurd  to  hold  that  a  judgment  for  $600  in  the  condemna- 
tion proceeding  had  the  effect  of  releasing  the  160  acres  of 
land  from  benefits  previously  assessed,  exceeding  $2500,  and 
yet  that  would  be  the  result  if  appellant's  contentions  were 
sustained.  If  the  objection  now  under  consideration  is  valid 
as  against  the  tax  for  which  judgment  was  sought,  it  would 
be  equally  so  as  to  any  subsequent  years.  The  court  did 
not  err  in  overruling  appellant's  second  objection. 

Under  the  third  objection  it  was  shown  that  18.60  acres 
of  the  appellant's  lands  were  actually  taken  for  a  drain- 
age ditch.  The  assessment  is  against  the  entire  forty-acre 
tracts,  including  the  lands  taken  for  the  ditch.  Appellee 
contends  that  there  had  been  a  reduction  made  in  the  clas-. 
sification  of  appellant's  land  by  reason  of  the  fact  that  a 
portion  of  it  was  taken  for  a  drainage  ditch.  It  does  ap- 
pear that  a  reduction  had  been*  made  in  the  rate  at  which 
appellant's  lands  were  classified,  but  that  does  not  answer 
the  objection.  The  fact  remains  that  the  tax  for  which 
judgment  is  asked  in  this  proceeding  is  against  the  entire 
tract.  It  may  be  that  the  amount  of  the  tax  has  been  re- 
duced, but  the  judgment  rendered  from  which  this  appeal  is 
prosecuted  is  against  the  lands  taken  for  the  ditches  as  well 
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as  those  which  remain.     This  was  error.    Morgan  Creek 
Drainage  District  v.  Hawley,  240  111.  123. 

The  judgment  of  the  county  court  of  Henry  county  is 
reversed  and  the  cause  remanded. 

Reiser sed  and  remanded. 


ViRGiA  V.  Barton,  Plaintiff  in  Error,  vs.  George  E. 
Southwick,  Defendant  in  Error. 

Opinion  filed  April  ip,  ipij — Rehearing  denied  June  4,  1913^ 

1.  Malpractice — when  recovery  by  physician  for  services  does 
not  bar  suit  for  malpractice.  The  recovery  of  a  judgment  before 
a  justice  of  the  peace  for  the  fees  of  a  physician  for  services  in 
attending  a  woman  does  not  bar  a  suit  by  the  woman  for  malprac- 
tice, where  she  did  not  appear  before  the  justice  and  attempt  to 
defeat  the  claim  for  fees  by  setting  up  such  malpractice.  (Howell 
V.  Goodrich,  69  111.  556,  distinguished.) 

2.  Same — what  does  not  show  that  defense  of  malpractice  was 
interposed  in  suit  for  fees.  The  facts  that  the  husband,  who  was 
sued  jointly  with  his  wife  for  the  fees  of  a  physician  who  had  at- 
tended the  wife,  appeared  before  the  justice,  accompanied  by  his 
counsel,  who  asked  the  physician  what  instruments  he  used  on  the 
woman  and  stated  to  the  justice  that  the  husband  did  not  deny 
he  owed  the  bill,  do  not  show  that  the  defense  of  malpractice  was 
interposed. 

Cooke,  J.,  dissenting. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  CrEigh- 
TON,  Judge,  presiding. 

W.  St.  J.  Wines,  for  plaintiff  in  error : 

A  judgment  is  not  conclusive  on  any  point  or  question 
which  from  the  nature  of  the  case,  the  form  of  action  or 
the  character  of  the  pleadings  could  not  have  been  adjudi- 
cated in  the  suit  in  which  it  was  rendered,  nor  as  to  any 
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matter  which  must  necessarily  have  been  excluded  from 
consideration  in  the  case  as  being  beyond  the  jurisdiction 
of  the  particular  court.  23  Cyc.  13 17;  Seafkas  v.  Evey, 
29  111.  178. 

Where  the  second  action,  although  between  the  same 
parties,  is  on  a  different  cause  of  action,  the  judgment  is 
not  conclusive  on  all  matters  which  might  have  been  liti- 
gated in  the  former  action,  but  only  as  to  such  points  or 
questions  as  were  actually  in  issue  and  adjudicated  therein. 
Riverside  Co.  v.  Townshend,  120  111.  g\'  Chicago  v.  Cam- 
eron, 120  id.  447;  White  v.  Sherman,  168  id.  589;  Rail- 
ivay  Co,  v.  Carson,  169  id.  247;  Smith  v.  Rountree,  185 
id.  219;  Krause  v.  Nolte,  217  id.  298;  24  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  775,  776;  23  Cyc.  1297,  1308-09. 

The  estoppel  of  a  judgment  does  not  extend  to  matters 
not  expressly  adjudicated  and  which  can  only  be  inferred 
by  argument  or  construction  from  the  judgment,  except 
where  they  are  necessary  and  inevitable  inferences,  in  the 
sense  that  judgment  could  not  have  been  rendered  as  it  was 
without  deciding  such  points.  Potter  v.  Baker,  19  N.  H. 
166;  Black  on  Judgments,  sec.  612;  Bigelow  on  Estop- 
I>el,  (5th  ed.)  99;  Freeman  on  Judgments,  sees.  258,  259; 
23  Cyc.  1297;  Jordahl  v.  Berry,  45  L.  R.  A.  541. 

A  matter  is  not  in  issue  in  the  first  suit  which  was 
neither  pleaded  nor  brought  into  contest  therein  although 
within  the  general  scope  of  the  litigation,  and  although  it 
might  have  determined  the  judgment  if  it  had  been  set  up 
and  tried.  23  Cyc.  1304,  1305;  Mining  Co.  v.  Datigberg, 
81  Fed.  Rep.  73. 

In  the  absence  of  proof  that  a  particular  issue  was 
actually  tried  and  determined  in  arriving  at  a  former  judg- 
ment, it  is  conclusive  by  way  of  estoppel  only  as  to  those 
facts  without  the  existence  and  proof  or  admission  of  which 
it  could  not  have  been  rendered, — in  other  words,  it  is  con- 
clusive evidence  of  whatever  it  was  necessary  for  the  court 
or  jury  to  have  found  in  order  to  warrant  the  decision  or 
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verdict  in  the  former  action,  and  no  further.  23  Cyc.  1308, 
1309;  Chicago  v.  Cameron,  120  111.  447;  Riverside  Co. 
V.  Townshend,  120  id.  9;  Mclntyre  v.  Storey,  80  id.  127; 
Cromivell  v.  County  of  Sac,  94  U.  S.  351 ;  Russell  v.  Place, 
id.  606. 

Though  a  defendant  is  obliged  to  set  up  a  defense,  he 
need  not  interpose  a  set-off  or  counter-claim  under  pen- 
alty of  being  precluded  from  thereafter  suing  or  defending 
thereon.  The  law  does  not  raise  any  implication  against 
him  because  he  does  not  interpose  it  when  the  plaintiff's 
demand  is  presented.  Resscquie  y.  Byers,  52  Wis.  650; 
Coble  V.  Dillon,  86  Ind.  327;  VanFleet  on  Former  Ad- 
judications, sec.  169. 

The  following  are  some  of  the  authorities  discussing  the 
New  York  doctrine  and  refusing  to  follow  the  same :  Jor- 
dahl  V.  Berry,  72  Minn.  119;  Ressequie  v.  Byers,  52  Wis. 
650;  Coble  V.  Dillon,  86  Ind.  327;  Lazvson  v.  Conway, 
37  W.  Va.  159;  Bigelow  on  Estoppel,  (5th  ed.)  174  et  seq,; 
Black  on  Judgments,  sec.  769;  VanFleet  on  Former  Ad- 
judications, sec.  168  ^/  seq. 

Where  an  injury  results  from  a  want  of  ordinary  skill 
or  from  a  failure  to  exercise  proper  diligence  and  caution 
in  the  treatment  of  the  case  the  physician  must  be  held  re- 
sponsible. Hallam  v.  Means,  82  111.  379;  Ritchey  v.  West, 
23  id.  329. 

Failure  to  use  reasonable  skill  in  ascertaining  the  real 
cause  of  a  patient's  suffering  or  the  real  nature  of  an  in- 
jury renders  a  physician  liable.  Manser  v.  Collins,  76  Pac. 
Rep.  851. 

Graham  &  Graham,  and  Stevens  &  Herndon,  for 
defendant  in  error : 

In  a  suit  by  a  physician  for  fees,  unless  the  services  are 
reasonably  careful  and  skillful  he  cannot  recover.  Patton 
V.  Wiggin,  51  Me.  594;  Bellinger  v.  Craigue,  31  Barb.  534; 
Coble  V.  Dillon,  86  Ind.  327;   Alder  v.  Buckley,  1  Swan, 
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69;  Langolf  v.  Pfroner,  2  Phil.  17;  Ely  v.  Wilbur,  49 
N.  J.  L.  685. 

A  judgment  is  conclusive  of  every  fact  which  was  of- 
fered, or  might  properly  have  been  offered,  as  a  defense 
to  the  suit  on  which  the  judgment  was  entered.  Gross  v. 
People,  193  111.  260;  Brack  v.  Boyd,  211  id.  290;  Rice  v. 
Trains,  216  id.  260. 

A  judgment  in  favor  of  a  physician  for  compensation 
for  services,  rendered  on  a  hearing  where  the  defendant 
appeared,  is  a  bar  to  the  prosecution  of  an  action  for  mal- 
practice based  on  the  services  for  which  judgment  for  com- 
pensation is  given.  Howell  v.  Goodrich,  69  111.  556;  Sale 
V.  Eichberg,  52  L.  R.  A.  894;  Bellinger  v.  Craigue,  31 
Barb.  534;  Blair  v.  Bartleti  75  N.  Y.  150;  Gates  v.  Pres- 
ton, 41  id.  113;  Dunham  v.  Bower,  77  id.  76;  i  Herman 
on  Estoppel,  325 ;  Goble  v.  Dillon,  86  Ind.  327 ;  Lawson  v. 
Conway,  37  W.  Va.  159;  Jordahl  v.  Berry,  45  L.  R.  A.  541. 

Per  Curiam  :  The  plaintiff  in  error,  Virgia  V.  Barton, 
brought  her  action  on  the  case  in  the  circuit  court  of  Sanga- 
mon county  against  Dr.  George  E.  Southwick,  the  defend- 
ant in  error,  charging  him  with  malpractice,  and  recovered 
a  judgment  for  $2300.  The  Appellate  Court  reversed  the 
judgment  without  remanding  the  cause,  on  the  ground  that 
the  action  was  barred  by  a  judgment  before  a  justice  of  the 
peace  in  favor  of  defendant  in  error.  Dr.  Southwick,  in  an 
action  brought  by  him  against  plaintiff  in  error  and  her 
husband  for  the  services  rendered  plaintiff  in  error.  The 
merits  of  the  case  were  not  considered  by  the  Appellate 
Court.  The  case  is  brought  to  this  court  for  review  by 
writ  of  certiorari. 

After  this  suit  had  been  commenced  in  the  circuit  court 
and  the  declaration  had  been  filed  herein,  defendant  in  er- 
ror sued  plaintiff  in  error  and  her  husband,  jointly,  before 
a  justice  of  the  peace  to  recover  for  his  services  and  re- 
covered judgment  therefor,  and  the  only  question  argued 


Digitized  by 


Google 


Jul,  MS.]  Barton  v.  Southwick.  519 

and  presented  for  our  determination  is  whether  the  judg- 
ment thus  secured  before  the  justice  of  the  peace  is  a  bar 
to  a  recovery  in  this  action. 

It  will  not  be  necessary  to  make  an  extended  statement 
of  the  facts.  In  substance  the  declaration  charged,  and  the 
theory  upon  which  the  plaintiff  in  error  seeks  to  recover  is, 
that  defendant  was  negligent  and  guilty  of  malpractice  in 
that  having  been  called  as  a  physician  to  attend  and  pre- 
scribe for  her  while  she  was  suffering  from  some  disorder 
of  the  generative  organs,  which  had  resulted  in  what  is  com- 
monly known  as  "flooding,''  he  improperly  and  wrongfully 
diagnosed  her  case  as  one  of  pregnancy,  informed  her  she 
was  about  to  have  a  miscarriage,  and  proceeded,  by  the  use 
of  various  instruments,  to  attempt  to  remove  the  foetus  sup- 
posed to  be  present;  that  plaintiff  in  error  was  not  preg- 
nant, and  defendant  in  error  was  so  careless  and  negligent 
in  the  use  of  such  instruments  as  to  lacerate  the  uterus, 
thereby  compelling  plaintiff  in  error  to  submit  to  a  major 
surgical  operation  and  suffer  the  removal  of  her  uterus. 
The  defense  in  the  trial  court  on  the  facts  was,  that  defend- 
ant in  error  employed  proper  treatment  to  stop  the  flood- 
ing, that  he  did  not  diagnose  the  case  as  one  of  pregnancy, 
and  that  he  did  not  insert  any  instrument  into  the  uterus  or 
attempt  by  the  use  of  instruments  to  remove  a  foetus. 

On  the  trial  the  following  stipulation  was  entered  into 
and  admitted  in  evidence:  "It  is  stipulated  between  the 
parties  that  the  defendant  in  this  suit  now  on  trial.  Dr. 
George  Southwick,  brought  suit  in  December  of  1910,  be- 
fore justice  of  the  peace  Knotts,  at  Chatham,  Illinois,  to 
recover  compensation  for  services,  including  the  visits  on 
which  it  is  claimed  in  the  case  on  trial  that  the  defendant 
herein  was  guilty  of  negligence;  that  Virgia  Barton  was 
a  defendant  in  that  suit  broi^ht  by  Dr.  Southwick  and  is 
the  same  Virgia  Barton  who  is  the  plaintiff  in  this  case; 
that  counsel  appeared  on  the  hearing  in  the  trial  of  the 
case  before  the  said  justice  of  the  peace  representing  the 
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defendants ;  that  the  defendant  in  this  case  and  plaintiff  in 
that  case,  Dr.  Southwick,  testified  on  that  trial  to  the  ren- 
dition of  the  services  upon  which  this  action  of  negligence 
is  based;  that  counsel  for  defendants  in  that  case  inquired 
of  Dr.  Southwick  on  that  trial  concerning  the  duration  of 
his  visits,  what  instruments  he  used  and  what  use  he  made 
of  them,  and  that  judgment  for  compensation  for  the  plain- 
tiff for  said  services  was  given  against  the  defendants,  Wes- 
ley Barton  and  Virg^a  Barton,  as  claimed  by  the  plaintiff 
in  that  suit,  and  that  said  suit  by  Dr.  Southwick  was  com- 
menced before  the  justice  of  the  peace  after  praecipe  and 
declaration  had  been  filed  in  the  suit  on  trial." 

Guy  Wesley  Barton,  the  husband  of  plaintiff  in  error, 
was  a  witness  in  her  behalf  on  the  trial  of  the  case,  and  in 
his  direct  examination  testified  that  defendant  in  error  had 
sued  him  for  his  services.  His  cross-examination  on  this 
subject  is  abstracted  as  follows :  "Southwick's  suit  for  fees 
was  brought  against  wife  and  myself.  I  was  in  Chatham, 
present  at  the  trial,  and  Mr.  Wines  was  there  for  us.  He 
asked  Southwick,  on  the  trial,  what  instruments  he  used 
and  how  he  used  them.  Mr.  Wines  told  the  squire  I  didn't 
deny  I  owed  the  doctor  the  bill." 

The  New  York  courts  have  held  that  a  judgment  against 
a  patient,  before  a  justice  of  the  peace,  in  favor  of  a  phy- 
sician for  his  services  is  a  bar  to  the  prosecution  of  a  suit 
for  malpractice  against  the  physician  by  the  patient,  even 
though  no  defense  of  malpractice  or  any  attempt  to  set  off 
or  recoup  damages  on  that  account  was  made  at  the  trial. 
This  was  held  in  Bellinger  v.  Craigue,  31  Barb.  534,  and 
Gates  V.  Preston,  41  N.  Y.  113,  and  has  been  followed  by 
the  courts  of  that  State  in  later  cases.  The  courts  of  some 
other  States  have  followed  the  New  York  cases,  but  the 
majority  of  other  courts  have  only  partially  followed  the 
New  York  courts,  Bigelow  on  Estoppel,  VanFleet  on  For- 
mer Adjudication  and  Black  on  Judgments  repudiate  the 
New  York  rule,  while  Herman  on  Estoppel  supports  it.    A 
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number  of  both  lines  of  authorities  will  be  found  in  the  de- 
cisions cited  and  reviewed  by  the  Supreme  Court  of  Ten- 
nessee in  Sale  v.  Etc hb erg,  52  L.  R.  A.  894.  Most,  if  not 
all,  the  reported  cases  to  which  our  attention  has  been  called 
follow  the  New  York  decisions  to  the  extent  of  holding  that 
a  judgment  before  a  justice  of  the  peace  is  a  bar  to  the 
prosecution  of  a  malpractice  suit  only  when  the  defendant 
in  the  suit  before  the  justice  of  the  peace  appears  at  the 
trial  and  interposes  the  defense  of  malpractice.  This  court 
held  in  Howell  v.  Goodrich,  6g  111.  556,  that  a  judgment  in 
favor  of  a  doctor  before  a  justice  of  the  peace,  where  the 
defendant  appeared  and  interposed  the  defense  of  malprac- 
tice, was  a  bar  to  the  prosecution  of  a  suit  against  the  doc- 
tor for  malpractice,  and  it  would  seem  from  the  fact  that 
a  justice  of  the  peace  in  this  State  has  no  jurisdiction  to 
entertain  an  action  for  malpractice,  a  party  having  pending 
or  contemplating  bringing  such  a  suit  in  a  court  having 
jurisdiction  to  try  and  determine  it  could  not  be  compelled 
to  defend  the  suit  by  the  physician  before  the  justice  of 
the  peace  or  be  barred  from  prosecuting  his  suit  for  mal- 
practice. The  inconvenience,  if  not  injustice,  of  requir- 
ing the  party  to  defend  against  a  judgment  in  the  justice's 
court  was  referred  to  in  Ressequie  v.  Byers,  52  Wis.  650, 
(38  Am.  Rep.  775,)  where  the  court  said:  "If  the  plain- 
tiff were  compelled  to  make  his  defense  in  the  justice's 
court  that  the  professional  services  were  of  no  value  and 
that  he  had  been  injured  by  the  defendant's  negligence, 
then  it  would  follow  that  he  must  either  split  up  his  de- 
mand so  that  there  might  be  two  suits  instead  of  one  upon 
it,  or  content  himself  with  merely  defeating  the  claim  for 
services  or  limit  his  damages  to  $200, — the  extent  of  the 
jurisdiction  of  the  justice.  We  are  not  inclined  to  adopt 
a  rule  which  would  lead  to  any  such  inconvenient  conse- 
quences." 

Defendant  in  error  contends  that  there  was  a  defense 
made  before  the  justice  of  the  peace  in  the  suit  brought  by 
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him  to  recover  for  his  services.  We  do  not  think  the  stipu- 
lation and  testimony  relied  upon  support  this  contention. 
Haintiff  in  error  did  not  appear  at  the  trial,  but  her  hus- 
band, who  was  sued  jointly  with  her,  was  present  and  was 
accompanied  by  counsel.  Defendant  in  error,  as  shown  by 
the  stipulation,  testified  in  support  of  his  claim,  and  coun- 
sel who  was  present  with  the  husband  of  plaintiff  in  error 
inquired  of  defendant  in  error  what  instruments  he  used 
and  what  use  he  made  of  them.  The  husband  of  plaintiff 
in  error  testified  on  the  trial  of  this  case  that  he,  with 
counsel,  was  present  before  the  justice  of  the  peace;  that 
counsel  asked  defendant  in  error  the  questions  stated  in  the 
stipulation,  and  counsel  said  to  the  justice  of  the  peace 
plaintiff  in  error's  husband  did  not  deny  owing  the  doctor 
the  bill.  Clearly,  this  does  not  show  that  any  defense  was 
interposed  or  any  attempt  made  to  prevent  a  judgment  be- 
ing rendered.  The  question  might  well  have  been,  and  to 
all  appearances  was,  asked  by  counsel  to  acquire  informa- 
tion that  might  be  of  advantage  to  him  in  the  prosecution 
of  the  malpractice  suit.  The  mere  presence  of  the  husband 
of  plaintiff  in  error  and  counsel  before  the  justice  of  the 
peace  without  any  attempt  to  interpose  any  defense  what- 
ever was  not  a  bar  to  the  prosecution  of  the  malpractice 
suit  by  plaintiff  in  error,  and  Howell  v.  Goodrich,  supra,  is 
not  applicable. 

Inasmuch  as  the  Appellate  Court  did  not  consider  the 
merits  of  the  case  the  judgment  of  that  court  will  be  re- 
versed and  the  cause  remanded  to  it,  with  directions  to  con- 
sider the  case  on  its  merits. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Cooke,  dissenting. 
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Clarence  H.  Venner,  Appellant,  vs.  The  Chicago  City 
Raii;way  Company  et  al.  Appellees. 

Opinion  filed  April  ip,  ipij — Rehearing  denied  June  3,  ipi^, 

1.  Trusts — men  may  create  a  trust  in  their  personal  property 
for  any  lawful  purpose.  The  owners  of  personal  property  may 
create  a  trust  therein  for  any  purpose  they  deem  best,  so  long  as 
the  purpose  is  not  prohibited  by  statute  or  some  rule  of  public 
policy. 

2.  Corporations — trust  in  stock  of  corporation  for  purpose  of 
controlling  it  is  not  illegal.  There  is  no  statute  in  Illinois  which 
prohibits  a  trust  of  the  stock  of  a  corporation  for  the  purpose  of 
controlling  its  management,  and  no  rule  of  public  policy  which 
prohibits  the  combination  of  the  owners  of  a  majority  of  the  stock 
of  the  corporation  for  the  purpose  of  controlling  the  corporation. 

3.  Same — stockholders  may  agree  beforehand  to  vote  for  cer- 
tain persons  as  directors.  Stockholders  can  control  the  affairs  of 
the  corporation  only  through  the  election  of  directors,  at  which 
election  there  is  necessarily  a  combination  of  shares,  and  while 
such  combination  may  be  made  at  the  time  of  the  meeting,  yet 
there  is  no  reason  why  the  stockholders  may  not  agree  beforehand 
to  vote  for  certain  persons  as  directors. 

4.  Same — owners  of  majority  of  stock  may  give  proxies  to  the 
same  person.  There  is  nothing  in  the  law  to  prevent  the  owners 
of  the  majority  of  stock  in  a  corporation  from  giving  proxies  to 
the  same  person,  and,  unless  restricted  by  its  terms  or  some  statu- 
tory provision,  a  proxy  confers  on  the  grantee  a  discretion,  unlim- 
ited either  in  character  or  duration,  until  revoked. 

5.  Same — a  majority  of  stockholders  may  confer  unrestricted 
voting  power  upon  trustee.  A  majority  of  stockholders  may,  by 
uniting  in  the  same  proxy,  confer  upon  the  grantee  an  unlimited 
discretion  to  vote  their  stock,  and  there  is  no  policy  of  the  law  to 
prevent  their  transferring  the  stock  to  a  trustee  with  like  unre- 
stricted power. 

6.  Same — purpose  for  which  a  trust  is  created  determines  its 
legality.  The  fact  that  the  majority  of  the  stockholders  in  a  cor- 
poration confer  upon  certain  trustee^s  an  unrestricted  power  to  vote 
their  stock  does  not  necessarily  make  such  trust  illegal,  as  it  is  the 
purpose  for  which  the  trust  is  created  which  determines  its  legality. 

7.  Same — pooling  of  stock  for  purpose  of  controlling  corpora- 

iion  is  not  necessarily  illegal.    The  pooling  of  stock  by  the  owners 
or  the  purpose  of  electing  directors  and  officers  and  controlling 
the  management  and  business  of  the  corporation  is  not  against  pub- 
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lie  policy,  so  long  as  no  fraud  is  committed  or  wrong  done  to  the 
other  stockholders. 

8.  Same — effect  of  transfer  of  stock  to  the  Chicago  City  and 
Connecting  Railways  Collateral  Trust.  The  effect  of  the  transfer 
of  the  stock  of  the  Chicago  City  Railway  Company  to  the  Chicago 
City  and  Connecting  Railways  Collateral  Trust  was  to  place  the 
legal  title  to  the  majority  of  the  stock  of  the  Chicago  City  Rail- 
way Company  in  the  trustees,  together  with  the  voting  power, 
which  was  thus  separated  from  the  beneficial  ownership  existing 
in  the  holders  of  the  participation  certificates  but  is  to  be  exer- 
cised in  accordance  with  the  wishes  of  such  holders  as  expressed 
by  a  committee  chosen  by  them  for  that  purpose,  and  such  trust 
is  not  necessarily  illegal. 

9.  Same — when  stockholders  are  not  deprived  of  deliberative 
powers  by  trust  agreement.  The  fact  that  the  election  of  directors 
of  a  corporation  is  to  be  by  trustees,  to  whom  the  legal  title  to  a 
majority  of  the  stock  has  been  assigned,  together  with  the  voting 
power,  does  not  deprive  the  stockholders  of  their  deliberative  pow- 
ers or  divest  them  of  all  control  of  the  corporation,  where  the  trust 
agreement  requires  the  trustees  to  vote  as  directed  by  a  commit- 
tee selected  by  the  participation  shareholders,  who  are  the  bene- 
ficial owners  of  the  stock. 

10.  Same — what  does  not  render  trust  agreement  illegal.  Par- 
ticipation shareholders  under  a  trust  agreement,  who  are  the  own- 
ers of  the  majority  of  the  stock  in  a  street  railway  corporation, 
have  a  right  to  control  the  election  of  directors  and  officers  and 
the  management  of  the  business  through  a  committee  selected  by 
themselves  so  long  as  no  fraud  or  wrong  is  committed  against  the 
other  stockholders;  and  the  mere  facts  that  such  participation 
shareholders  are  owners  also  of  other  corporations,  and  that  they 
have  committed  the  management  of  such  corporations  to  boards  of 
directors  composed  of  the  same  persons  as  the  board  of  directors 
of  the  street  railway  corporation,  do  not,  of  themselves,  render  the 
trust  agreement  illegal. 

11.  Same — what  combinations  of  corporations  or  individuals  are 
ordinarily  unlawful,  Cgmbinations  and  associations  of  corporations 
or  of  individuals  by  which  the  control  of  competing  corporations 
is  vested  in  a  single  ownership,  with  the  effect  of  destroying  com- 
petition, limiting  production,  enhancing  prices  or  monopolizing 
business,  are  ordinarily  unlawful. 

12.  Same — constitutional  provision  against  the  consolidation  of 
competitive  railroads  does  not  apply  to  street  railways.  The  pro- 
hibition contained  in  section  11  of  article  11  of  the  constitution 
against  the  consolidation  by  any  railroad  corporation  of  its  stock, 
property  or  franchises  with  any  other  railroad  corporation  owning 
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a  parallel  or  competing  line,  does  not  apply  to  street  railway  com- 
panies. 

13.  Same — it  is  for  a  city  to  determine  ivhether  the  operation 
of  street  railways  shall  be  competitive  or  monopolistic.  The  consti- 
tution commits  to  cities  the  control  of  the  operation  of  street  rail- 
ways in  its  streets,  and  it  is  for  the  city  to  determine  whether  such 
operation  shall  be  competitive  or  monopolistic  and  whether  it  shall 
grant  the  privilege  to  many  or  confine  it  to  one. 

14.  Same — city  council  may  declare  the  public  policy  as  to  op- 
eration of  street  railways.  The  city  council  has  authority  to  de- 
clare the  public  policy  of  the  city  in  regard  to  the  operation  of 
street  railways  within  the  city,  and  by  the  passage  of  the  ordinance 
of  February  11,  1907,  and  subsequent  street  railway  ordinances,  the 
city  of  Chicago  has  abandoned  the  principle  of  competition  be- 
tween the  street  railways  of  the  city  and  has  declared  for  the  joint 
operation  of  street  railway  lines  under  a  single  management. 

15.  Same — combination  or  merger  of  street  railway  companies 
in  city  of  Chicago  is  not  now  against  public  policy.  Under  the  vari- 
ous street  railway  ordinances  passed  by  the  city  of  Chicago  since 
February  11,  1907,  the  combination,  union  or  merger  of  two  or 
more  street  railway  lines  in  Chicago  for  the  joint  operation  of 
such  lines  under  a  single  management  is  not  against  public  policy. 
(South  Chicago  City  Railway  Co.  v.  Calumet  Electric  Street  Rail- 
way  Co.  171  111.  391,  explained.) 

16.  Same — ivhat  provision  of  trust  agreement  does  not  render 
entire  agreement  inz^lid.  The  provision  of  the  trust  agreement 
whereby  the  trustees  of  the  Chicago  City  and  Connecting  Railways 
Collateral  Trust  are  authorized  to  transfer  shares  to  any  person  to 
qualify  him  as  a  director  or  for  the  purpose  of  maintaining  the 
organization  of  the  company  is  not  an  essential  part  of  the  agree- 
ment, and  even  if  such  provision  were  invalid  it  would  not  invali- 
date the  trust  agreement  as  a  whole  but  might  be  disregarded. 

17.  Same — name  "Chicago  City  and  Connecting  Raihvays  Col- 
lateral Trust"  does  not  imply  a  corporation.  The  name  "Chicago 
City  and  Connecting  Railways  Collateral  Trust'*  does  not  imply  a 
corporation,  as  a  trust  may  be  incorporated  or  unincorporated,  and 
the  adoption  of  such  name  does  not,  of  itself,  amount  to  the  as- 
sumption of  a  fictitious  corporate  name,  in  violation  of  law. 

18.  Same— //i^  act  of  1853  authorises  operating  agreements  be- 
tween street  railway  companies.  As  section  11  of  article  11  of  the 
constitution,  prohibiting  the  consolidation  of  parallel  or  competing 
railroads,  does  not  apply  to  street  railways,  the  act  of  1855  (Hurtfs 
Stat.  191 1,  par.  44,  p.  1820,)  is  still  authority  for  the  making  of 
operating  agreements  between  street  railway  companies. 
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19.  Same — present  situation  with  reference  to  consolidation  of 
surface  street  railways  and  elevated  railroads.  At  present  the  con- 
stitution forbids  the  consolidation  of  railroad  corporations  owning 
parallel  or  competing  lines  and  the  statute  authorizes  the  consoli- 

jdation  of  corporations  of  the  same  kind,  only,  and  in  no  event  can 
a  consolidation  or  merger  of  surface  lines  of  street  railways  with 
elevated  railroads  take  place  without  the  consent  of  the  city  by 
the  passage  of  an  ordinance. 

20.  Injunction— mer^  apprehension  of  illegal  action  by  direct- 
ors is  not  ground  for  injunction.  The  mere  apprehension  or  fear 
on  the  part  of  a  stockholder  in  a  corporation  that  the  directors 
may  take  some  illegal  action  is  not  ground  for  an  injunction,  but 
the  act  to  be  enjoined  must  be  one  the  doing  of  which  is  actually 
threatened  and  may  be  expected  with  reasonable  certainty  if  not 
enjoined. 

AppeaIv  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Chari,es  a.  McDonau),  Judge,  presiding. 

Elijah  N.  Zoune,  for  appellant: 

Each  stockholder,  whether  by  himself  or  proxy,  must 
be  free  to  cast  his  vote  for  what  he  deems  the  best  interest 
of  the  corporation,  the  other  stockholders  being  entitled  to 
the  benefit  of  such  free  exercise  of  his  judgment.  Harvey 
V.  Improvement  Co.  118  N.  C.  693. 

Any  combination  or  device  by  which  any  number  of 
stockholders  shall  combine  to  place  the  voting  of  their 
shares  in  the  irrevocable  power  of  another  is  contrary  to 
public  policy.    Cone  v.  Russell,  48  N.  J.  Eq.  209. 

A  voting  trust  created  by  a  re-organization  committee 
on  a  blank  consent  of  the  stockholders,  to  endure  for  fifty 
years,  and  giving  the  trustee  absolute  power  to  vote  the 
shares  as  it  saw  fit,  and  revocable  only,  by  three- fourths  of 
such  pooling  stockholders,  is  void  and  against  public  policy. 
Warren  v.  Pirn,  65  N.  J.  Eq.  353. 

A  trust  agreement  by  which  stockholders  surrendered 
the  power  to  vote  and  agreed  that  their  stock  should  be 
voted,  as  contracted,  by  a  person  having  no  beneficial  inter- 
est or  title  to  the  stock,  preserving  to  themselves  merely  the 
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title  and  the  right  to  dividends,  is  void  as  against  public 
policy.    Shcpaug  Voting  Trust  cases,  60  Conn.  553. 

A  pooling  agreement  by  which  stockholders  transfer 
their  shares  of  stock  to  trustees,  to  be  voted  as  directed  by 
holders  of  the  majority  thereof,  for  a  period  of  five  years, 
unless  the  holders  of  two-thirds  of  such  stock  vote  to  put 
an  end  to  the  trust  sooner,  is  contrary  to  public  policy. 
Han*ey  v.  Improvement  Co,  118  N.  C.  693. 

In  a  great  many  of  the  States  voting  trust  agreements 
which  delegate  the  voting  power  of  stock  to  be  pooled  with 
others  are  absolutely  void,  even  if  the  object  be  to  con- 
trol but  one  corporation.  There  is  greater  reason  for  hold- 
ing such  an  agreement  invalid  where  the  effect  of  it  is  to 
consolidate  several  corporations, — and  especially  so  when 
the  corporations  are  public  service  corporations, — without 
a  compliance  with  the  laws  of  the  State.  Harvey  v.  Im- 
provement Co,  118  N.  C.  693;  Cone  v.  Russell,  48  N.  J. 
Eq.  208;  Warren  v.  Pirn,  66  id.  353;  Shepaug  Voting 
Trust  cases,  60  Conn.  553 ;  Clark  v.  Railroad  Co.  50  Fed. 
R^P-  343  J  State  v.  Newman,  51  La.  Ann.  833;  State  v. 
Railroad  Co.  45  S.  C.  470;  State  v.  Oil* Co.  49  Ohio  St. 
138;  People  V.  Sugar  Refining  Co.  121  N.  Y.  582. 

A  consolidation  of  the  lines  of  transportation  companies 
of  the  city  of  New  York  through  the  purchase  and  control 
of  stock  was  held  illegal  and  was  enjoined  at  the  instance 
of  a  single  stoclcholder.  Burrozvs  v.  Interborough  Co.  156 
Fed.  Rep.  389;  Securities  Co.  v.  Interborough  Co.  165 
id.  945. 

The  voting  trust  agreement  here  involved  vests  the  con- 
trol and  ownership  of  the  Chicago  City  Railway  Company 
and  the  four  other  public  service  corporations  in  the  Chi- 
cago City  and  Connecting  Railways  Collateral  Trust, — ^a 
nonentity  and  a  body  unknown  to  the  law.  A  practical 
consolidation  or  merger  of  the  five  street  railway  lines  has 
thus  been  effected  by  indirection  without  complying  with 
the  statute.    People  v.  Gas  Co.  254  111.  395 ;   Traction  Co. 
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V.  Chicago,  199  id.  579;  Railway  Co.  v.  Ashling,  160  id. 
373 ;  Railway  Co,  v.  Janns,  92  Fed.  Rep.  735 ;  Securities 
Co.  V.  State,  44  So.  Rep.  785 ;  George  v.  Railroad  Co.  loi 
Ala.  607;  State  v.  Oil  Co.  49  Ohio  St.  137;  People  v. 
Sugar  Refining  Co.  121  N,  Y.  582;  2  L.  R.  A.  33;  People 
V.  Gas  Trust  Co.  130  111.  268. 

It  is  the  policy  of  the  law  that  each  corporation  should 
perform  its  corporate  functions  through  its  own  stockhold- 
ers, who  shall  freely  vote  at  corporate  meetings,  and  trans- 
act business  through  its  own  officers.  Duke  v.  Markham, 
105  N.  C.  135;  Durkee  v.  People,  155  111.  354. 

The  public  policy  of  our  State  restricts  the  management 
and  direction  of  a  railroad  corporation  to  its  stockholders 
and  directors  and  does  not  brook  the  interference  of  out- 
siders.    Kurd's  Stat.  chap.  114,  sec.  8;  Durkee  v.  People, 

155  111-  354. 

The  trust  agreement  in  question  here  places  the  control 
of  five  transportation  companies  in  the  hands  of  trustees 
who  are  completely  controlled  by  the  governing  committee, 
and  who  are  in  turn  elected  by  the  holders  of  participation 
certificates  of  five  corporations.  It  is  submitted  that  this 
is  "outside  control"  of  a  corporation,  within  the  meaning 
of  the  law,  and  violates  section  11  of  article  11  of  the  con- 
stitution and  is  against  the  public  policy  of  this  State.  Dur- 
kee V.  People,  155  111.  354. 

The  voting  trust  agreement  is  invalid  because  it  creates 
an  illegal  co-partnership,  in  that  the  original  holders  of  the 
shares  of  stock  having  surrendered  their  holdings  and  taken 
in  exchange  participation  certificates  in  five  different  pub- 
lic service  corporations,  became  entitled  to  share  in  all  of 
them.  Williams  v.  Johnson,  208  Mass.  544;  People  v. 
Railroad  Co.  121  N.  Y.  583;  State  v.  Oil  Co.  49  Ohio 
St.  137. 

An  agreement  to  surrender  shares  of  stock  in  different 
companies  to  trustees,  who  will  elect  directors  and  control 
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companies  in  the.  interest  of  the  trust,  is  illegal.  State  v. 
Oil  Co.  49  Ohio  St.  138. 

There  can  be  no  legal  consolidation  without  authority 
of  statute.    Trust  Co.  v.  Railroad  Co.  157  111.  641. 

Corporations  cannot  consolidate  without  statutory  au- 
thority, and  the  legislature,  in  granting  such  authority,  may 
impose  such  terms  as  it  sees  fit.  Coil  Co.  v.  Rose,  242 
111.  484. 

A  consolidation  without  express  authority  of  charter  or 
statute  is  ultra  vires  and  cannot  be  done  by  indirection. 
Cook  on  Stock  and  Stockholders,  (3d  ed.)  sec.  892. 

John  P.  Wilson,  John  M.  Zank,  and  Leonard  A. 
Busby,  for  appellees : 

The  Chicago  City  and  Connecting  Railways  Trust  is 
an  investment  trust  as  distinguished  from  a  voting  trust. 
Cook  on  Corp.  (6th  ed.)  622/1. 

Investment  trusts  or  syndicates  or  unincorporated  stock 
associations  for  acquiring  and  holding  property,  real  or  per- 
sonal, including  stocks  and  bonds,  are  not  unlawful  unless 
formed  for  an  illegal  purpose.  Cook  on  Corp.  (6th  ed.) 
sec.  622/1. 

In  Phillips  v.  Blatchford,  137  Mass.  510,  it  was  said: 
"It  is  too  late  to  contend  that  partnerships  with  transfer- 
able shares  are  illegal  in  this  commonwealth.  They  have 
been  recognized  as  lawful  by  the  courts  from  Alvord  v. 
Smith,  5  Pick.  232,  to  Gleason  v.  McKay,  134  Mass.  419. 
Even  if' the  question  were  a  new  one  we  should  come  to 
the  same  result.  The  gfrounds  upon  which  they  were  for- 
merly said  to  be  illegal  in  England,  apart  from  statute,  have 
been  abandoned  in  modem  times."  To  the  same  effect  are 
Hossack  V.  Development  Ass'n,  244  111.  274;  McDowell  v. 
Joyce,  149  id.  124;  People  v.  Rose,  219  id.  46;  Wads- 
worth  V.  Duncan,  164  id.  360;  Milligan  v.  Mackinlay,  209 
id.  358;  Hart  v.  Seymour,  178  id.  598;  Robbins  v.  But- 
ler, 24  id.  387;  Smith  v.  Anderson,  L.  R.  15  Ch.  Div.  247. 

258  -  84 
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Whether  the  syndicate  agreement  before  the  court  is 
considered  as  being,  in  law,  a  partnership  or  strictly  a  trust, 
the  stock  being  held  by  trustees  for  cestuis  que  trustent, 
it  is  legal  and  valid  unless  it  was  formed  to  accomplish  an 
illegal  end.    Cook  on  Corp.  (6th  ed.)  sec.  622 A. 

The  law  does  not  prohibit  or  avoid  trusts  as  to  per- 
sonal property  except  in  reference  to  the  suspension  of 
ownership,  and  they  may  be  created  for  any  purpose  not 
forbidden  by  law.    Power  v.  Cassidy,  79  N.  Y.  602. 

In  the  absence  of  statutory  prohibition,  express  trusts 
of  personal  property  may  be  created  for  any  purpose.  Gott 
V.  Cook,  7  Paige,  521 ;   i  Perry  on  Trusts,  sec.  67. 

The  Chicago  City  and  Connecting  Railways  Trust  was 
not  formed  to  accomplish  an  illegal  purpose,  nor  does  it 
directly  or  indirectly  violate  either  the  public  policy  or  the 
laws  of  the  State  of  Illinois.  None  of  the  street  railway 
lines  owned  by  the  companies  whose  stocks  and  bonds  are 
the  subject  matter  of  the  trust  were  competing  lines  at  the 
date  of  the  creation  of  the  trust,  and  neither  the  ownership 
nor  operation  of  either  of  these  street  railway  systems  was 
altered  or  affected  in  any  way  by  the  creation  of  the  in- 
vestment syndicate  now  before  the  court.  The  legality  of 
the  operating  agreements  under  which  the  street  railway 
systems  were  being  operated  prior  to  the  date  of  the  trust 
agreement,  and  under  which  they  are  still  operated,  is  not 
questioned.  These  operating  agreements  were  authorized 
by  act  of  1855.    3  Starr  &  Cur.  Stat.  par.  53,  p.  3247, 

The  act  of  1855  applies  to  street  railroad  companies. 
(Chicago  v.  Evans,  24  111.  52.)  It  gives  power  to  lease  and 
make  contracts  for  the  operation  of  other  railways.  (Rail- 
way Co.  V.  People,  84  111.  426.)  It  authorizes  a  company 
to  acquire  the  right  of  passage  over  the  tracks  of  another 
company.  (Railway  Co.  v.  Railroad  Co.  149  111.  272.)  It 
authorizes  a  company  to  acquire  the  right  to  operate  over 
the  road  of  another  company  in  another  State.  Railroad 
Co.  V.  Raihvay  Co.  118  U.  S.  290. 
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The  owners  of  a  majority  of  the  stock  of  a  corporation 
have  a  right  to  contract  with  each  other  that  their  stock 
shall  be  voted  as  a  unit,  and  in  that  way  to  control  the  elec- 
tion of  the  officers  and  the  management  of  the  corporation. 
Faulds  V.  Yates,  57  111.  416;  Higgins  v.  Lansingh,  154  id. 
355;  Kantsler  v.  Bensinger,  214  id.  598;  Smith  v.  Raihvay 
Co.  47  Pac.  Rep.  582 ;  Beach  on  Corp.  sec.  304. 

The  fact  that  the  legal  title  to  the  different  stocks  is 
in  a  trustee  is  no  objection  to  the  trustee  voting  upon  the 
stocks  of  any  one  of  the  corporations.  Clarke  v.  Railroad 
Co.  62  Fed.  Rep.  328. 

Even  a  voting  trust,  as  such,  is  not  illegal  unless  the 
purpose  or  object  of  its  creation  is  the  accomplishment  of 
an  illegal  end.    Cook  on  Corp.  (7th  ed.)  sec.  622/. 

Mr.  Chii2F  Justice  Dunn  ddivered  the  opinion  of  the 
court : 

The  appellant,  as  a  stockholder  of  the  Chicago  City 
Railway  Company,  filed  a  bill  and  a  supplemental  bill  in 
the  superior  court  of  Cook  county,  in  behalf  of  himself  and 
all  other  stockholders  similarly  situated,  for  the  purpose  of 
having  declaimed  illegal  and  void  a  certain  agreement  creat- 
ing a  trust  known  as  the  Chicago  City  and  Connecting  Rail- 
ways Collateral  Trust,  of  enjoining  the  transfer,  holding  or 
voting  by  the  trustees  of  said  trust  of  any  shares  of  stock 
in  the  Chicago  City  Railway  Company  or  the  performance 
of  any  other  act  in  pursuance  of  the  said  agreement;  of 
enjoining  the  combining,  merging,  consolidating  or  uniting 
of  the  property,  franchises,  earnings,  capital  stock  or  man- 
agement of  the  Chicago  City  Railway  Company  with  those 
of  other  defendant  corporations,  or  any  of  them,  or  with 
those  of  the  elevated  railroads  in  the  city  of  Chicago.  An- 
swers were  filed,  the  cause  was  heard  on  the  pleadings  and 
evidence,  a  decree  was  rendered  dismissing  the  bill  for  want 
of  equity,  and  the  complainant  appealed. 
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The  defendants  to  the  bill  were  the  Chicago  City  Rail- 
way Company  and  its  directors,  four  other  street  railway 
companies,  viz.,  the  Calumet  and  South  Chicago  Railway 
Company,  the  Hammond,  Whiting  and  East  Chicago  Elec- 
tric Railway  Company,  the  Southern  Street  Railway  Com- 
pany and  the  Chicago  and  Western  Railway  Company,  Ira 
M.  Cobe,  John  W.  McKinnon,  the  firm  of  J.  P.  Morgan 
&  Co.,  the  trustees  and  members  of  the  committee  named 
in  the  trust  agreement,  and  others. 

The  Chicago  City  Railway  Company  was  organized  in 
1859  under  a  special  act  of  the  General  Assembly  of  the 
State  of  Illinois,  with  power  to  maintain  and  operate  a  rail- 
way in  the  streets  of  the  south  and  west  divisions  of  the 
city  of  Chicago  on  such  terms  and  conditions  as  the  city 
council  might  prescribe.  Its  rights  in  the  west  division 
were  afterward,  in  pursuance  of  legislative  authority,  trans- 
ferred to  the  Chicago  West  Division  Railway  Company,  and 
by  a  later  act  the  term  of  its  existence  was  extended  to 
ninety-nine  years  from  February  4,  1859.  Prior  to  1907, 
under  ordinances  of  the  city,  it  had  constructed  various  lines 
of  railway  in  the  streets  of  the  south  division  of  the  city 
and  was  operating  them.  The  Calumet  and  South  Chicago 
Railway  Company,  the  Southern  Street  Railway  Company 
and  the  Chicago  and  Western  Railway  Company  are  all 
Illinois  corporations  organized  under  the  general  Incorpo- 
ration act,  owning  street  railways  in  the  south  division  of 
the  city  of  Chicago,  which  they,  respectively,  operated  prior 
to  the  passage  of  the  ordinance  and  the  making  of  the  op- 
erating agreements  hereafter  mentioned.  The  Hammond, 
Whiting  and  East  Chicago  Electric  Railway  Company  is  an 
Indiana  corporation,  having  certain  lines  of  street  railway 
in  the  State  of  Indiana  which  it  operated  and  which  con- 
nected at  the  State  line  with  the  lines  of  the  Calumet  and 
South  Chicago  Railway  Company.  The  lines  of  all  these 
street  railway  companies,  except  the  Indiana  company,  con- 
nected at  various  points  with  the  lines  of  the  Chicago  City 
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Railway  Company,  and  none  of  them  had  access  to  the 
business  center  of  the  city  of  Chicago  except  over  the  lines 
of  the  latter  company.  This  was  the  situation  when,  on 
February  ii,  1907,  the  city  adopted  an  ordinance  authoriz- 
ing the  Chicago  City  Railway  Company  to  construct,  main- 
tain and  operate  a  system  of  street  railways  in  the  streets 
of  Chicago.  The  validity  of  this  ordinance  was  sustained  in 
Venner  v.  Chicago  City  Railway  Co.  236  111.  349.  It  de- 
clared the  purpose  and  desire  of  the  city  to  provide  for  the 
unified  operation  and  the  comprehensive  re-construction  of 
all  the  street  railways  within  the  city,  established  certain 
through  routes  to  be  operated  by  the  Chicago  City  Railway 
Company  in  co-operation  with  other  corporations  operating 
street  railways  within  the  city,  provided  for  the  establish- 
ment and  operation  of  other  through  routes  and  the  mak- 
ing of  operating  agreements  for  such  purposes,  and  re- 
quired the  exchange  of  transfers  with  all  existing  street  car 
lines  in  the  city  after  such  time  as  the  several  franchises  of 
such  existing  lines  should  have  expired  and  should  have 
been  extended  or  renewed. 

After  the  passage  of  this  ordinance  and  its  acceptance 
by  the  Chicago  City  Railway  Company  the  city  passed  an- 
other ordinance  on  March  30,  1908,  authorizing  the  Calu- 
met and  South  Chicago  Railway  Company  to  construct, 
maintain  and  operate  a  system  of  street  railways  in  streets 
and  public  ways  of  the  city  of  Chicago,  whereby  that  com- 
pany was  rccjuired  to  enter  into  a  reasonable  operating 
agreement  with  the  Chicago  City  Railway  Company  on 
terms  to  be  agreed  upon  by  the  two  companies,  subject  to 
the  approval  of  the  city's  board  of  supervising  engineers, 
whereby  the  Chicago  City  Railway  Company  should  be  au- 
thorized and  required  to  operate  the  street  railway  of  the 
Calumet  and  South  Chicago  Railway  Company  in  compli- 
ance v/ith  the  requirements  of  that  ordinance.  Accordingly 
such  an  operating  agreement  was  entered  into  and  was  con- 
sented to  by  the  city  council,  under  which  the  Chicago  City 
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Railway  Company  has  since  been  operating  the  street  rail- 
way system  of  the  Calumet  and  South  Chicago  Railway 
Company,  Before  this  operating  agreement  was  entered 
into  the  Calumet  and  South  Chicago  Railway  Company  had 
entered  into  certain  contracts  with  the  Hammond,  Whiting 
and  East  Chicago  Electric  Railway  Company  pertaining  to 
the  operation  of  the  latter  company's  lines,  the  terms  of 
which  contracts  the  Chicago  City  Railway  Company  under- 
took, by  its  operating  agreement,  to  perform. 

On  March  15,  1909,  the  city  passed  an  ordinance  au- 
thorizing the  Southern  Street  Railway  Company  to  con- 
struct, maintain  and  operate  a  system  of  street  railways  in 
streets  and  public  ways  of  the  city  of  Chicago,  requiring 
that  company  to  enter  into  an  operating  agreement  with  the 
Chicago  City  Railway  Company,  whereby  the  latter  com- 
pany should  take  over,  for  the  purposes  of  operation  and 
rehabilitation,  all  of  the  street  railways  of  the  Southern 
Street  Railway  Company,  subject  to  the  provisions  of  the 
ordinance  to  the  same  extent  as  though  the  Chicago  City 
Railway  Company  had  been  named  in  the  ordinance  as  the 
original  grantee.  Thereupon,  on  April  i,  1909,  an  operat- 
ing agreement  was  entered  into,  whereby  the  Chicago  City 
Railway  Company  agreed  to  operate,  as  an'  integral  part  of 
its  system,  the  street  railway  system  of  the  Southern  Street 
Railway  Company  in  compliance  with  the  ordinance  of 
March  15,  1909,  and  it  has  since  that  time  been  in  posses- 
sion of  and  operating  such  street  railway  system* 

The  Chicago  and  Western  Railway  Company  had  en- 
tered into  an  agreement  with  the  Chicago  City  Railway 
Company  in  1903  for  the  interchange  and  transfer  of  pas- 
sengers, whereby  the  latter  company  agreed  to  furnish 
power,  motormen  and  conductors  to  run  the  cars  of  the  for- 
mer company,  and  the  lines  of  the  Chicago  and  Western 
Railway  Company  were  thereafter  operated  in  compliance 
with  this  agreement. 
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The  bill  was  filed  on  January  22,  1910,  and  the  trust 
agreement  which  constitutes  the  cause  of  complaint  bears 
date  January  i,  1910.  At  the  latter  date  all  the  ordinances 
and  agreements  which  have  been  mentioned  were  in  force 
and  the  Chicago  City  Railway  Company  was  in  possession 
of  all  the  lines  of  railway  of  all  the  corporations  named  and 
was  operating  them  in  compliance  with  the  terms  of  the 
several  ordinances  and  agreements.  J.  P.  Morgan  &  Co. 
had  been  in  control  of  a  majority  of  the  stock  of  the  Chi- 
cago City  Railway  Company  since  before  the  passage  of 
the  ordinance  of  February  11,  1907.  The  number  of  the 
shares  of  capital  stock  of  the  various  corporations,  and  their 
par  value,  were  as  follows:  Chicago  City  Railway  Com- 
pany, 180,000  shares,  $18,000,000,  par  value;  Calumet  and 
South  Chicago  Railway  Company,  50,000  shares,  $5,000,- 
000,  par  value;  Southern  Street  Railway  Company,  8000 
shares,  $800,000,  par  value ;  Hammond,  Whiting  and  East 
Chicago  Railway  Company,  10,000  shares,  $1,000,000,  par 
value;  Chicago  and  Western  Railway  Company,  720  shares, 
$72,000,  par  value.  On  January  i,  1910,  Ira  M.  Cobe  and 
John  W.  McKinnon  held  all  of  this  stock,  except  10,281 
shares  of  the  Chicago  City  Railway  Company,  together  with 
$7,674,000  of  the  bonds  of  the  corporations  except  the 
Chicago  City  Railway  Company.  By  a  written  agreement 
they  assigned  all  these  shares  of  stock  and  bonds  to  Elbert 
H.  Gary,  Albert  J.  Earling  and  Samuel  M.  Felton  as  trus- 
tees, and  it  is  this  agreement  which  the  bill  attacks.  The 
trust  was  designated  the  Chicago  City  and  Connecting  Rail- 
ways Collateral  Trust.  The  stock  and  bonds  were  to  be 
held  by  the  trustees  and  their  successors,  with  all  the  rights 
and  powers  of  stockholders  or  bondholders,  with  full  power 
of  sale  or  other  disposition  of  all  or  any  part  thereof  dur- 
ing the  lives  of  eight  persons  named  and  during  the  life  of 
the  survivor  and  twenty  years  after,  unless  the  trust  should 
be  sooner  terminated.  The  trustees  were  to  issue  $22,000,- 
000  of  five  per  cent  bonds,  payable  only  out  of  the  principal 
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and  income  of  the  trust  fund,  and  to  execute  a  collateral 
trust  indenture  with  the  First  Trust  and  Savings  Bank  of 
Chicago,  to  which  all  the  stock  and  bonds  constituting  the 
trust  fund  were  to  l>e  assigned  in  trust  to  secure  the  pay- 
ment of  the  five  per  cent  bonds,  which  were  then  to  be  cer- 
tified by  the  bank.  Subject  to  the  obligation  of  the  five 
per  cent  bonds,  the  beneficial  interest  in  the  trust  fund  was 
to  be  in  the  holders  of  the  preferred  and  common  partici- 
pation shares,  of  which  250,000  aiid  150,000,  respectively, 
transferable  but  having  no  stated  value,  were  to  be  issued. 
Provision  was  made  for  the  division  of  the  net  income  from 
the  fund  and  the  final  division  of  the  principal  among  the 
participation  shareholders  and  for  an  increase  of  the  ntmi- 
ber  of  common  participation  shares  under  certain  circum- 
stances. The  details  of  these  provisions  are  not  material 
to  a  consideration  of  the  questions  arising.  It  is  provided 
that,  **subject  to  the  provisions  of  the  indenture  securing 
the  five  per  cent  bonds,  the  trustees  shall  have  the  right  to 
vote  on  any  and  all  shares  of  stock  constituting  any  part  of 
the  trust  fund,  at  any  and  all  meetings,  regular  or  special, 
of  the  corporation  or  corporations  issuing  such  stocks,  and, 
subject  to  the  terms  and  provisions  of  this  trust  agreement, 
the  trustees  may  take  any  action  or  may  give  or  execute 
any  consent  or  may  take  any  step  which  the  owners  of  such 
stock  would  l:)e  entitled  or  authorized  to  take,  give  or  exe- 
cute, with  the  same  force  and  effect  as  though  at  the  time 
the  trustees  were  the  absolute  owners  of  such  stock;  and 
from  time  to  time  the  trustees  may  give  proxies  to  any  per- 
son or  persons  to  vote  such  stock,  but  in  voting  upon  any  of 
said  stock  the  trustees  shall  follow  the  directions  or  instruc- 
tions, if  any,  that  may  be  given  to  the  trustees  by  the  com- 
mittee, and  shall  cause  their  proxies  also  to  follow  such 
directions  or  instructions.  The  trustees  and  the  committee 
assume  no  personal  responsibility  respecting  the  voting  of 
said  stock  or  in  the  management  thereof  or  in  respect  of 
any  action  taken  by  them  as  such  stockholders.*'    The  trus- 
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tees  are  also  authorized  to  transfer  to  any  person  any  shares 
of  stock  in  any  company  whose  securities  constitute  a  part 
of  the  trust  fund,  in  order  to  qualify  such  person  as  a 
director  or  officer  of  such  company  or  for  the  purpose  of 
maintaining  the  organization  of  the  company ;  to  permit  to 
be  sold  or  leased  to,  or  merged  or  consolidated  with  each 
other,  any  corporations  or  companies  any  of  whose  shares, 
bonds  or  securities  constitute  any  part  of  the  trust  fund,  and 
"to  vote  upon  any  of  the  shares  constituting  any  part  of  the 
deposited  securities,  in  favor  of  any  lawful  consolidation, 
merger  or  re-organization  of  the  properties,  franchises  or 
shares  of  any  of  the  companies  whose  shares,  or  part  there- 
of, shall  constitute  part  of  said  trust  fund,  with  the  proper- 
ties, franchises  and  shares  of  any  other  company,"  etc. 

A  committee  was  constituted  having  power  to  bind  the 
holders  of  every  participation  share  as  fully  as  if  each  such 
holder  had  expressly  authorized  or  assented  to  each  act  or 
proceeding,  to  manage  and  control  the  trusts,  to  ascertain 
and  determine  the  income,  apportion  and  direct  the  payment 
on  the  participation  shares,  as  dividends,  of  any  money  or 
property  applicable  to  such  purpose,  and  generally  to  ex- 
ercise such  powers  as  should  be  required  for  the  proper 
administration  of  the  trust.  The  original  committee,  con- 
sisting of  eight  persons,  was  named,  but  the  election  of  the 
committee  subsequently  by  the  shareholders  was  provided 
for,  and  it  was  provided  that  a  member  of  the  committee 
need  not  be  a  shareholder.  The  committee  was  given  power 
to  increase  or  decrease  the  number  of  trustees  and  to  dis- 
charge any  trustee.  Annual  meetings  of  the  shareholders 
were  provided  for,  at  which  the  participation  certificatehold- 
ers  were  authorized  to  cast  a  vote  for  each  participation 
share  held.  By  the  resolution  of  a  majority  of  the  shares 
any  trustee  might  be  removed  and  the  trustees  directed  to 
terminate  the  trust.  The  trust  might  also  be  terminated  by 
the  request  of  a  majority  of  the  members  of  the  committee 
and  the  First  Trust  and  Savings  Bank,  and  it  should  be 
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terminated  by  the  purchase  of  the  property  of  the  Chicago 
City  Railway  Company  by  the  city  of  Chicago,  pursuant 
to  the  ordinance  of  February  ii,  1907.  No  holder  of  any 
bond,  participation  certificate  or  other  security  could  termi- 
nate the  trust  or  require  any  distribution  of  any  of  the  se- 
curities other  than  in  accordance  with  the  terms  of  the 
agreement,  and  the  death  of  any  trustee,  participation  cer- 
tificateholder  or  committee  member  should  not  operate  to 
terminate  the  trust,  and  the  legal  representatives  of  such  a 
decedent  should  not  terminate  the  trust  or  have  a  right  to 
require  an  accounting. 

The  appellant  is  the  owner  of  200  shares  of  the  capital 
stock  of  the  Chicago  City  Railway  Company.  His  first  ol>- 
jection  to  the  trust  agreement  is,  that  by  it  the  stockholders 
of  the  Chicago  City  Railway  Company  have  irrevocably  de- 
prived themselves  of  their  deliberative  powers  and  duties 
as  stockholders,  divested  themselves  of  all  control  of  the 
corporation  and  placed  its  management  in  the  hands  of 
strangers.  After. the  transfer  of  the  securities  by  Cobe  and 
McKinnon  to  the  trustees  the  beneficial  ownership  of  the 
stock  was  represented  by  the  participation  certificates.  Each 
holder  of  a  participation  certificate  was  a  beneficial  owner 
of  the  169,719  shares  of  the  stock  of  the  Chicago  City  Rail- 
way Company  in  proportion  to  the  number  of  his  partici- 
pation shares,  and  was  also  the  beneficial  owner  of  the  stock 
of  the  other  companies  in  the  same  proportion.  Disregard- 
ing the  other  companies  for  the  present,  the  effect  of  the 
transfer  was  to  place  the  legal  title  of  the  majority  of  the 
stock  of  the  Chicago  City  Railway  Company  in  the  trustees, 
together  with  the  voting  power,  which  was  thus  separated 
from  the  beneficial  ownership  existing  in  the  holders  of  the 
participation  certificates  but  was  to  be  exercised  in  accord- 
ance with  the  latters'  wishes,  as  expressed  by  a  committee 
chosen  by  them  for  this  purpose.  Such  a  trust  is  not  nec- 
essarily illegal.  Ordinarily,  men  may  make  any  disposition 
of  their  property  they  see  fit,  and  they  may  therefore  create 
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a  trust  in  their  personal  property  for  any  purpose  they  deem 
best,  so  long  as  the  purpose  is  not  prohibited  by  statute 
or  some  rule  of  public  policy.  There  is  no  statute  of  this 
State  which  prohibits  a  trust  of  the  stock  of  a  corporation 
for  the  purpose  of  controlling  its  management.  There  is 
no  rule  of  public  policy  in  this  State  which  prohibits  the 
combination  of  the  owners  of  a  majority  of  the  stock  of  a 
corporation  for  the  purpose  of  controlling  the  corporation. 
On  the  contrary,  it  has  been  expressly  held  that  a  contract 
by  the  owners  of  more  than  one-half  of  the  shares  of  stock 
of  a  corporation  to  elect  the  directors  of  the  corporation  so 
as  to  secure  the  management  of  its  property,  to  ballot  among 
themselves  for  directors  and  officers  if  they  could  not  agree, 
to  cast  their  vote  as  a  unit  as  the  majority  should  decide  so 
as  to  control  the  election,  and  not  to  buy  or  sell  stock  except 
for  their  joint  benefit,  is  not  dishonest,  violative  of  the  rights 
of  others  or  in  contravention  of  public  policy.  (Faulds  v. 
Yates,  57  111.  416.)  This  case  has  been  sustained  by  later 
decisions  of  this  court,  (Higgins  v.  Lansingh,  154  III.  301 ; 
Kantsler  v.  Bensinger,  214  id.  589;)  has  been  approved  by 
the  decisions  of  the  courts  of  other  States,  (Brightman  v. 
Bates,  17s  Mass.  105;  Smith  v.  San  Francisco  and  North 
Pacific  Railway  Co.  115  Cal.  584;)  has  been  cited  by  text 
writers  announcing  the  law  as  therein  stated,  (Purdy*s 
Beach  on  Private  Corp.  sec.  704a,)  and  we  regard  the  de- 
cision as  sound  in  principle. 

"It  is  as  legitimate  for  a  majority  of  stockholders  to 
combine  as  for  other  people.  The  fact  that  they  expect 
*gain  and  advantage*  *  *  ♦  to  accrue  to  them  does  not 
make  the  combination  unlawful.  That  expectation  and  in- 
tent would  have  that  effect  only  if  the  gain  was  to  be  at 
the  expense  of  the  corporation  or  in  some  way  was  intended 
to  work  a  wrong  on  the  other  stockholders.  *  *  *  jf 
stockholders  want  to  make  their  power  felt  they  must  imite. 
There  is  no  reason  why  a  majority  should  not  agree  to  keep 
together."    Brightman  v.  Bates,  supra. 
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The  stockholders  can  control  the  affairs  of  a  corpora- 
tion only  through  the  election  of  directors,  and  at  every 
such  election  there  is  necessarily  a  combination  of  shares 
upon  the  persons  elected.  Such  combination  may  be  made 
at  the  time  of  the  meeting,  but  there  is  no  reason  why  stock- 
holders may  not  agree  beforehand  to  vote  for  certain  per- 
sons as  directors,  and  often  they  must  do  so  in  order  to 
elect  the  persons  desired.  There  is  nothing  in  the  law  to 
prevent  the  owners  of  a  majority  of  the  stock  from  giving 
proxies  to  the  same  person.  Unless  restricted  by  its  terms 
or  by  some  statutory  provision  a  proxy  confers  on  the  gran- 
tee a  discretion,  unlimited  either  in  character  or  duration, 
until  revoked.  A  majority  of  the  stockholders  may  there- 
fore, by  uniting  in  the  same  proxy,  confer  upon  an  agent 
unlimited  discretion  to  vote  their  stock,  and  there  is  no  pol- 
icy of  the  law  to  prevent  their  transferring  the  stock  to  a 
trustee  with  the  like  unrestricted  power.  It  is  the  purpose 
for  which  the  trust  was  created  which  must  determine  its 
legality.  Besides  those  already  cited,  it  has  been  decided  in 
the  following  cases,  among  others,  that  the  pooling  of  stock 
by  the  owners  for  the  purpose  of  electing  directors  and  of- 
ficers and  controlling  the  management  and  business  of  the 
corporation  was  not  against  public  policy  so  long  as  no 
fraud  was  committed  or  wrong  done  to  the  other  stock- 
holders: Ohio  and  Mississippi  Railroad  Co.  v.  State,  49 
Ohio  St.  668;  Griffith  v.  Jewctt,  9  Ohio  Dec.  (Re-print) 
627;  Weber  v.  Delia  Mouiitai7i  Mining  Co.  14  Idaho,  404; 
Mobile  and  Ohio  Raihvay  Co.  v.  Nichcls,  98  Ala.  92 ;  Hey 
V.  Dolpliin,  92  Hun,  230;  Havemeyer  v.  Havemeyer,  43 
Super.  Ct.  (N.  Y.)  506;  Brown  v.  Pacific  Mail  Steamship 
Co.  5  Blatchf.  525.  On  the  other  hand,  an  agreement  is  in- 
valid whose  object  is  not  the  benefit  of  all  the  stockholders 
equally  but  is  some  unfair  advantage  to  the  parties  to  it, 
only,  as  where  one  of  the  parties  is  to  have  a  certain  office 
at  a  certain  salary,  or  the  parties  to  the  agreement  are  to 
receive  the  profits  to  be  made  out  of  certain  contracts  to 
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be  entered  into  by  the  management  under  their  direction, 
or  the  stock  of  the  corporation  is  to  be  voted  or  its  af- 
fairs managed  by  the  determination  of  persons  other  than 
its  stockholders  or  by  a  minority  of  its  own  stockholders. 
{Guernsey  v.  Cook,  120  Mass.  501 ;  Shepaug  Voting  Trust 
cases,  60  Conn.  553;  Kreissl  v.  Distilling  Co.  of  America, 
61  N.  J.  Eq.  50;  Cone  v.  Russell,  48  id.  208;  White  v. 
Thomas  Inflatable  Tire  Co,  52  id.  178;  Morel  v.  Hoge,  130 
Ga.  625 ;  Hafer  v.  New  York,  Lake  Brie  and  Western  Rail- 
road  Co.  9  Ohio  Dec.  [Re-print]  470.)  Many  of  the  cases 
relied  upon  by  counsel  for  the  appellant  are  of  this  char- 
acter, and  were  founded  on  the  principle  that  the  owners  of 
a  majority  of  the  stock  have  no  right  to  use  their  power  to 
advance  their  own  private  interests  at  the  expense  of  the 
minority.  In  others  the  complaints  were  made  by  parties 
to  the  agfreement  or  purchasers  from  parties  to  the  agree- 
ment, claiming  that  the  agreement  was  not  binding  upon 
them  but  was  revocable  at  their  pleasure.  Cases  of  this 
kind  are  not  in  point,  for  the  appellant  is  not  a  party  to  the 
trust  agreement  and  cannot  complain  of  its  terms  unless  his 
rights  as  a  stockholder  have  been  injuriously  affected  by  it 
or  will  necessarily  be  injuriously  affected. 

It  is  not  correct  to  say  that  by  this  agreement  the  stock- 
holders have  deprived  themselves  of  their  deliberative  pow- 
ers or  divested  themselves  of  all  control  of  the  corporation. 
The  management  of  the  corporation  is  in  the  hands  of  its 
directors,  elected  annually.  This  election  by  the  trustees  ac- 
cording to  the  direction  of  the  committee  selected  by  the 
participation  shareholders,  who  are  the  beneficial  owners  of 
the  stock,  is  really  an  election  by  the  stockholders  through 
their  proxies, — ^that  is,  their  agents  empowered  to  act  for 
them.  These  shareholders  clearly  have  the  right  to  agree,  at 
every  annual  election,  to  have  the  vote  of  all  the  shares  cast 
as  the  committee  then  selected  may  determine.  Whether 
the  agreement  binds  all  the  shareholders  so  that  they  cannot 
withdraw  from  it  is  a  question  which  does  not  concern  the 
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appellant.  So  long  as  the  shareholders  are  satisfied  and 
continue  to  act  in  accordance  with  it  no  one  else  has  any 
right  to  complain.  So  far  as  this  question  is  concerned,  the 
fact  that  the  shareholders,  besides  owning  169,719  shares 
of  the  stock  of  the  Chicago  City  Railway  Company,  also 
own  the  whole  stock  of  the  other  corporations,  is  immaterial. 
The  appellant  is  interested  only  in  the  Chicago  City  Rail- 
way Company,  and  so  long  as  that  company  is  managed  in 
a  lawful  manner,  with  all  due  regard  to  his  interests  as  a 
stockholder  in  it,  he  has  no  cause  of  complaint. 

If  the  trust  agreement  had  concerned  only  the  stock  of 
the  Chicago  City  Railway  Company  the  appellant  would 
have  had  no  legal  ground  of  complaint,  because  the  partici- 
pation shareholders,  being  the  owners  of  the  majority  of 
the  stock,  had  the  right  to  control  the  election  of  directors 
and  officers  and  the  management  of  the  business  through 
their  committee  selected  by  themselves.  The  appellant  con- 
tends, however,  that  the  trust  agreement  placed  the  man- 
agement and  control  of  the  corporation  in  the  hands  of 
outsiders, — that  is,  a  committee  selected  by  the  holders  of 
participation  certificates  and  not  by  the  stockholders  of  the 
corporation.  The  holders  of  the  participation  certificates 
are,  however,  the  beneficial  owners  of  the  stock.  The  fact 
that  they  also  own,  jointly,  by  the  same  title  and  in  the 
same  proportions,  all  the  stock  of  the  other  corporations, 
does  not,  of  itself,  necessarily  affect  their  relation  to  the 
Chicago  City  Railway  Company.  If  the  affairs  of  tliat 
company  are  honestly  and  fairly  conducted  by  its  board  of 
directors  selected  by  its  own  stockholders  with  due  regard 
to  the  equal  interest  of  all  the  stockholders,  it  furnishes  no 
cause  of  complaint  to  the  appellant  that  the  majority  stock- 
holders are  owners,  also,  of  other  corporations  engaged  in 
a  similar  or  dissimilar  business,  or  that  they  have  commit- 
ted the  management  of  such  other  corporations  to  boards 
of  directors  composed  of  the  same  persons  as  the  board  of 
directors  of  the  Chicago  City  R.ailway  Company.    The  corn- 
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mon  ownership  of  the  stock  of  the  several  corporations  is 
not  in  violation  of  any  law,  and  under  the  facts  in  the  case 
imposes  no  liability  or  disability  upon  the  owners  which 
they  were  not  under  when  holding  the  stock  severally. 

It  is  insisted  that  the  trust  agreement  has  practically  ef- 
fected a  consolidation  of  the  five  street  railway  corporations 
by  indirection,  without  a  compliance  with  the  statute  and 
in  violation  of  the  constitution.  No  attempt  at  a  legal  con- 
solidation of  the  corporations  has  been  made.  In  spite  of 
the  common  ownership  of  Iheir  stock  the  companies  remain 
separate  corporations.  There  has  been  no  merger  of  their 
property,  and  while  all  the  lines  are  operated  by  the  Chi- 
cago City  Railway  Company,  they  are  so  operated  by  virtue 
of  contracts  which  fix  the  manner  of  operation,  the  manner 
of  accoimting  and  the  amount  tind  time  of  payment  by  and 
to  each  company.  There  is  no  union  of  property,  of  funds 
or  of  earnings,  no  joint  profit-and-loss  account,  nor  any  con- 
solidation except  such  as  may  be  supposed  to  arise  from 
the  common  ownership  of  the  stock.  There  is  unity  of 
ownership  and  of  management.  If  the  consolidation  of 
these  street  railway  companies  were  prohibited  by  the  con- 
stitution or  by  statute,  or  if  the  effect  of  the  agreement 
among  their  stockholders  were  to  destroy  competition  to 
the  public  injury,  this  trust  agreement  would  be  unlawful. 
Combinations  and  associations  of  corporations  or  of  indi- 
viduals by  which  the  control  of  competing  corporations  is 
vested  in  a  single  ownership,  with  the  effect  of  destroying 
competition,  limiting  production,  enhancing  prices  or  mo- 
nopolizing business,  are  unlawful.  They  are  manifestly  in- 
jurious to  the  public  and  their  illegal  purpose  subjects  them 
to  the  condemnation  of  the  law. 

It  is  claimed  that  the  above  principle  applies  to  the  pres- 
ent case  because  the  corporations  concerned  are  subject  to 
the  prohibition  contained  in  section  ii  of  article  1 1  of  the 
constitution  against  the  consolidation  by  any  railroad  cor- 
poration of  its  stock,  property  or  franchises  with  any  other 
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railroad  corporation  owning  a  parallel  or  competing  line. 
In  our  judgment  this  section  has  no  application  to  street 
railways  but  refers  to  commercial  railroads  carrying  freight 
and  passenger  traffic.  It  is  true  that  the  langfuage  is  broad 
enough  to  cover  street  railways,  and  the  same  words  used 
in  the  act  to  enable  railroad  companies  to  enter  into  opera- 
tive contracts,  adopted  in  1855,  before  the  adoption  of  the 
present  constitution,  (Kurd's  Stat  191 1,  par.  44,  p.  1820,) 
were  held  to  include  street  railways,  (City  of  Chicago  v. 
Bvafis,  24  111.  52,)  but  a  consideration  of  all  the  provisions 
contained  in  that  article  of  the  constitution,  together  with 
the  legislative  construction  of  its  meaning,  leads  us  to  the 
conclusion  that  the  constitutional  convention  did  not  have 
street  railways  in  mind  in  the  adoption  of  this  section.  The 
article  is  headed  "corporations,"  and  the  first  three  sections 
are  devoted  to  corporations  generally.  The  fourth  section 
concerns  street  railways  only,  and  prohibits  the  legislature 
from  granting  the  right  to  construct  or  operate  a  street  rail- 
road within  any  city,  town  or  incorporated  village  without 
the  consent  of  the  local  authorities.  Sections  5  to  8,  both 
inclusive,  are  placed  under  the  heading  "banks"  and  deal 
exclusively  with  banks.  The  remainder  of  the  article,^— sec- 
tions 9  to  15,  both  inclusive, — deals  with  railroads  under 
that  heading.  Section  9  requires  certain  things  of  every 
railroad  corporation,  among  them  a  sworn  annual  report  by 
the  directors,  and  imposes  upon  the  General  Assembly  the 
duty  of  passing  laws  to  enforce  the  provisions  of  the  sec- 
tion. The  legislature,  immediately  after  the  adoption  of 
the  constitution,  passed  a  law  providing  for  the  incorpora- 
tion of  railroad  companies  and  containing  provisions  for 
the  enforcement  of  the  requirements  of  section  9  of  arti- 
cle II  of  the  constitution,  as  that  section  required  them  to 
do.  This  act  did  not  authorize  the  organization  of  street 
railway  companies,  but  the  legislature  at  the  same  session 
passed  the  general  Incorporation  act,  under  which  street 
railways  were  expressly  authorized  to  be  organized.    The 
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act,  however,  contained  no  provision  for  enforcing  the  re- 
quirements of  section  9,  and  it  is  evident  that  this  first  leg- 
islature under  the  constitution,  in  passing  these  two  acts, 
understood  the  requirements  of  section  9  in  regard  to  "rail- 
road corporations"  to  apply  to  ordinary  commercial  steam 
railroads  and  not  to  the  relatively  unimportant  street  rail- 
ways, whose  motive  power  then  was  horses  or  mules.  The 
same  view  of  a  like  provision  of  the  constitution  of  Penn- 
sylvania was  taken  by  the  Supreme  Court  of  that  State  in 
Gyger  v.  Philadelphia  City  Passenger  Railway  Co.  136  Pa. 
96.  This  constitutional  prohibition  did  not  forbid  the  con- 
solidation of  the  street  railway  corporations  involved  here. 
If  the  companies,  or  some  of  thejn,  were  competitors 
and  their  union  had  a  tendency  to  eliminate  competition 
and  to  reduce  the  service  to  the  injury  or  inconvenience  or 
at  the  expense  of  the  public,  such  union,  even  in  the  absence 
of  a  constitutional  or  statutory  prohibition,  would  be  in  vio- 
lation of  public  policy,  and  it  was  so  held  in  the  case  of 
South  Chicago  City  Raihvay  Co.  v.  Calumet  Electric  Street 
Railway  Co.  171  111.  391.  That  case  is  cited  as  holding 
that  the  two  street  railway  companies  there  litigating,  which 
are  said  to  have  since  become  consolidated  as  the  Calumet 
and  South  Chicago  Railway  Company,  were  doing  a  com- 
petitive business,  and  that  whatever  tends  to  prevent  com- 
petition between  them  and  create  a  monopoly  in  their  hands 
is  against  public  policy.  That  case  was  decided  in  1898, 
many  years  before  the  ordinance  of  February  1 1,  1907,  was 
passed.  It  referred  to  conditions  then  existing.  At  that 
time  several  street  railways  were  occupying  the  streets  in 
the  south  division  of  Chicago  with  railway  lines  which  they 
were  operating  independently,  under  various  ordinances 
granting  this  privilege.  It  might  be  said,  with  reason,  that 
two  such  companies  serving  the  same  general  territory  un- 
der such  conditions  were  competitors  for  business,  and  that 
public  policy  would  not  permit  them  to  unite  the  separate 
privileges  which  the  city  had  granted,  so  as  to  restrict  their 
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competition.  The  condition  now,  however,  is  altogether 
different.  The  constitution  commits  to  the  city  the  ccMitrol 
of  the  operation  of  sreet  railways  in  its  streets.  It  is  for 
the  city  to  determine  whether  such  operation  shall  be  com- 
petitive or  monopolistic ;  to  grant  the  privilege  to  many  or 
confine  it  to  one.  By  the  ordinance  of  February  ii,  1907, 
with  its  expressed  intention  to  provide  for  the  unified  oper- 
ation of  all  of  the  street  railways  within  the  city,  and  the 
subsequent  ordinances  extending  or  renewing  the  privileges 
of  existing  companies  and  requiring  such  companies  to  en- 
ter into  agreements  with  the  Chicago  City  Railway  Company 
for  the  operation  of  their  street  railway  lines,  the  city  has 
expressed  its  policy  to  do  away  with  diversity  of  control 
and  operation  of  street  railways.  The  city  council  has  the 
authority  to  declare  the  public  policy  in  regard  to  the  opera- 
tion of  street  railways  within  the  city,  and  the  effect  of  its 
declaration  is  the  abandonment  of  the  principle  of  compe- 
tition between  such  railways.  The  combination,  union  or 
merger  of  two  or  more  street  railway  companies  in  the  city 
of  Chicago  for  the  joint  operation  of  their  lines  under  a 
single  management  is  not  now  against  public  policy,  but  is 
in  accordance  with  the  declared  purpose  and  desire  of  the 
city  in  regard  to  street  railways. 

In  Union  Trust  and  Savings  Bank  v.  Kinloch  Lon^  Dis- 
tance Telephone  Co,  (ante,  p.  202,)  we  cited  South  Chicago 
City  Railway  Co.  v.  Calumet  Street  Railway  Co.  supra,  to 
the  proposition  that  the  union  of  competing  corporations  en- 
gaged in  a  public  service  in  which  all  the  public  are  inter- 
ested, having  a  tendency  to  eliminate  competition  and  reduce 
the  service  to  the  injury  or  inconvenience  or  at  the  expense 
of  the  public,  is  contrary  to  the  public  policy  of  the  State. 
We  further  held  in  that  case  that  it  is  a  legislative  question 
whether  the  public  interest  will  be  promoted  by  monopolis- 
tic rather  than  competitive  service,  and  the  legislature  has 
power  to  change  this  policy.  So  far  as  street  railways  are 
concerned,  that  question  is  under  the  control  of  the  city 
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council,  and  the  council  having  determined  upon  a  policy  of 
the  single  operation  and  control  of  street  railways,  the  case 
cited  is  no  longer  applicable  to  such  a  condition. 

The  provision  of  the  trust  agreement  which  authorizes 
the  trustees  to  transfer  shares  to  any  person  to  qualify  him 
as  a  director  or  for  the  purpose  of  maintaining  the  organi- 
zation of  the  company  is  attacked  as  being  inconsistent  with 
the  charter  of  the  Chicago  City  Railway  Company,  which 
requires  jts  directors  to  be  stockholders,  and  as  showing 
conclusively  that  the  original  corporations  maintain  a  for- 
mal organization,  only.  Mr.  Busby,  the  president  of  the 
Chicago  City  Railway  Company,  testified  that  some  shares 
of  that  company's  stock  were  transferred  to  him  to  qual- 
ify him  as  a  director  and  the  stock  was  really  owned  by  the 
trustees  of  the  Chicago  City  and  Connecting  Railways  Col- 
lateral Trust.  If  the  transfer  of  stock  to  a  person  for  the 
sole  purpose  of  qualifying  him  as  a  director  be  regarded  as 
violative  of  the  rights  of  stockholders  of  the  Chicago  City 
Railway  Company  and  of  its  charter,  this  provision  would 
not  vitiate  the  whole  trust  agreement.  At  the  utmost  it 
could  only  result  in  the  disregfard  of  the  provision  itself. 
The  trustees  might  never  make  any  transfers  of  shares  for 
the  purpose  of  qualifying  a  director  and  might  lawfully 
carry  out  all  the  terms  of  the  trust  agreement  without  doing 
so.  This  provision  is  not  an  essential  part  of  the  trust 
agreement.  The  transfer  to  Mr.  Busby  is  not  shown  to 
have  been  in  violation  of  the  charter  of  the  Chicago  City 
Railway  Company,  for  it  does  not  appear  that  he  was  not 
the  holder  of  participation  shares,  and  if  so,  he  was  already 
the  beneficial  owner  of  stock  and  the  transfer  only  conveyed 
to  him  a  legal  title. 

It  is  insisted  that  the  trust  is  unlawful  because  of  its 
assumption  of  the  name  "Chicago  City  and  Connecting  Rail- 
ways Collateral  Trust,"  which,  it  is  said,  is  a  fictitious  cor- 
porate name,  the  assumption  of  which  is  a  violation  of 
section  220  of  the  Criminal  Code,  and  also  subjects  the  ap- 
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pellees  to  a  civil  liability  under  section  1 8  of  the  Incorpora- 
tion act.  The  assumption  of  fact  on  which  this  claim  is 
based  is  unfounded.  The  name  does  not  imply  a  corpora- 
tion. A  trust  does  not  imply  a  corporation,  for  it  may  or 
may  not  be  incorporated. 

It  is  argued  that  the  operating  agreements  were  invalid 
and  the  charter  of  the  Chicago  City  Railway  Company  has 
been  violated  because  by  the  establishment  of  the  through 
routes  by  the  ordinance  of  February  ii,  1907,  that  com- 
pany was  compelled  to  operate  its  cars  in  divisions  of  the 
city  in  which  it  was  not  authorized  by  its  charter  to  con- 
struct or  operate  street  railways,  and  because  it  operates  in 
Indiana  the  line  of  the  Hammond,  Whiting  and  East  Chi- 
cago Electric  Railway  Company,  an  Indiana  corporation. 
These  operating  agreements  with  street  railways,  not  only 
in  other  divisions  of  the  city  than  the  south  division  but 
also  in  Cook  county  outside  of  the  city  and  in  the  State  of 
Indiana,  were  entered  into  under  the  authority  of  the  act  of 
1855,  which  has  already  been  referred  to.  (Kurd's  Stat. 
191 1,  par.  44,  p.  1820.)  This  act  authorizes  the  leasing  of 
other  railroads  and  the  making  of  contracts  for  their  oper- 
ation, {Illinois  Midland  Railroad  Co.  v.  People,  84  111.  426,) 
and  the  acquisition  of  the  right  to  operate  over  the  road  of 
another  company  in  another  State.  (Pennsylvania  Rail- 
road Co.  V.  5*/.  Louis,  Alton  and  Terre  Haute  Railway  Co. 
118  U.  S.  290.)  The  appellant  argues  that  this  act,  which 
was  passed  prior  to  the  constitution  of  1870,  does  not  au- 
thorize the  operating  agreements  because  inconsistent  with 
section  1 1  of  article  1 1  of  the  constitution,  prohibiting  the 
consolidation  of  parallel  or  competing  lines,  but  we  have 
held  that  this  section  does  not  apply  to  these  street  railway 
corporations. 

The  bill  alleges  that  the  plans  of  the  defendants  extend 
to  a  consolidation  of  the  stock,  franchises  and  property  of 
the  Chicago  City  Railway  Company  with  various  other  pub- 
lic service  corporations  in  the  city  of  Chicago  and  its  vicin- 
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ity,  whereby  all  the  elevated  and  surface  street  railway  lines 
in  the  city  and  its  vicinity,  whether  they  are  doing  a  com- 
petitive business  or  not,  shall  be  consolidated,  merged  or 
combined  under  one  control  and  ownership,  and  the  prayer 
includes  an  injunction  against  such  consolidation,  combina- 
tion or  merger.  It  is  claimed  by  appellant  that  the  elevated 
railroads  and  the  street  railways  are  railroad  corporations 
owning  parallel  and  competing  lines,  whose  consolidation 
is  prohibited  by  section  ii  of  article  ii  of  the  constitu- 
tion, and  that,  since  no  consolidation  can  be  constitutionally 
made,  any  acts  attempting  or  intended  to  bring  about  a 
merger  should  be  enjoined.  The  appellees  deny  that  the 
constitutional  prohibition  applies  but  they  concede  that  the 
statute  does  not  authorize  the  consolidation  of  the  street 
railways  with  the  elevated  roads,  and  that  such  consolida- 
tion cannot  take  place  without  an  enabling  act  of  the  legis- 
lature as  well  as  an  ordinance  of  the  city.  It  appears  from 
the  record  that  the  local  transportation  committee  of  the 
city  council  has  under  consideration  the  question  of  merg- 
ing, consolidating  and  combining  the  street  railway  lines 
with  the  elevated  lines  and  has  been  trying  to  get  a  valuation 
of  the  various  properties  as  the  basis  of  an  ordinance.  All 
the  surface  and  elevated  roads  joined  in  a  statement  to  this 
committee,  saying  that  with  the  ownership  of  the  present 
lines  vested  in  different  companies,  with  interests  competi- 
tive in  certain  localities  and  conflicting  at  times  in  matters 
of  service,  it  is  not  possible  to  realize  an  ideal  system  of 
transportation,  and  that  in  order  to  obtain  such  a  system  it 
is  necessary  to  have  physical  consolidation  of  the  properties, 
if  possible,  and  the  operation  of  all  the  lines  under  a  sin- 
gle franchise  or  under  substantially  identical  franchises  and 
with  single  ownership  or  control.  The  north  and  west  side 
lines  are  together  in  one  system,  the  Chicago  City  and  Con- 
necting Railways  Collateral  Trust  controls  the  south  side 
lines,  and  ninety-eight  per  cent  of  the  stocks  of  the  elevated 
lines  is  in  a  trust,  with  an  option  for  its  purchase  by  those 
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interested  in  the  surface  lines.  It  is  the  desire  of  the  own- 
ers of  the  elevated  lines  and  the  surface  lines  to  merge  and 
operate,  jointly,  all  the  surface  and  elevated  railways  in  the 
city.  Such  a  merger  cannot  be  effected  without  the  consent 
of  the  city  through  the  passage  of  an  ordinance.  Such  an 
ordinance  may  not  be  passed.  The  constitution  prohibits 
the  consolidation  of  railroad  corporations  owning  parallel 
or  competing  lines,  and  the  statute  authorizes  the  consoli- 
dation only  of  corporations  of  the  same  kind.  The  ele- 
vated railroad  companies  are  organized  under  the  Railroad 
and  Warehouse  act,  the  surface  companies  under  the  gen- 
eral Incorporation  act,  except  the  Chicago  City  Railway 
Company,  which  is  organized  under  a  special  act.  The  ap- 
pellees' answer  avers  that  it  has  been  wholly  impracticable 
to  consider  or  attempt  to  formulate  any  plan  for  unified 
operation  or  universal  transfers  until  the  city  council  has 
adopted  some  plan  and  proposed  the  same,  by  ordinance 
or  otherwise,  and  that  they  have  not  attempted  to  formu- 
late any  plan  for  merging,  consolidating  or  combining  such 
transportation  companies.  It  is  admitted  that  the  defend- 
ants desire  to  bring  about  a  merger  or  consolidation  of  all 
the  street  railways  and  elevated  roads  in  Chicago.  It  is 
not  shown  that  they  have  attempted,  or  intend  attempting, 
anything  contrary  to  law.  Counsel  for  the  appellant  says 
in  his  brief  that  the  idea  of  getting  legislative  sanction  for 
the  merger  is  an  afterthought  and  that  the  plan  the  pro- 
moters have  in  mind  is  a-  voting  trust.  The  record  does 
not  sustain  this  statement  and  it  is  denied  by  the  appellees. 
While  anticipated  unlawful  acts  of  the  directors  of  a  cor- 
poration may  furnish  ground  for  an  injunction,  fear,  alone, 
of  such  illegal  action  is  not  sufficient.  There  must  be  some- 
thing more  than  the  possibility  of  illegal  action, — something 
more  than  mere  apprehension.  The  act  to  be  enjoined  must 
be  one  the  doing  of  which  is  actually  threatened  and  may 
be  expected  with  reasonable  certainty  if  not  enjoined.  The 
negotiation  between  the  local  transportation  committee  of 
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the  city  council  and  the  local  transportation  corporations 
has  not  yet  reached  a  stage  where  any  definite  plan  has-been 
•evolved.  Whether  any  plan  ever  will  be  adopted  is  uncer- 
tain. Until  some  scheme  has  been  determined  upon,  the 
possibility  of  injury  to  the  appellant  or  of  unlawful  action 
on  the  part  of  the  appellees  is  too  remote  to  justify  an  in- 
junction. The  appellees  cannot  be  enjoined  from  thinking 
about  a  consolidation,  from  discussing  the  feasibility  of  it, 
from  taking  the  opinion  of  counsel,  or  even  from  endeavor- 
ing to  obtain  legislation  to  authorize  it.  There  is  no  im- 
mediate unlawful  action  imminent  or  threatened  and  no 
occasion  for  the  present  issuance  of  an  injunction. 

The  superior  court  properly  held  that  the  bill  was  with- 
out equity,  and  its  decree  will  be  affirmed. 

Decree  affirmed. 


J.  W.  Sutton,  ^Appellant,  vs.  The  Chicago  Railways 
Company,  Appellee. 

Opinion  Hied  April  ip,  ipi^ — Rehearing  denied  June  5,  ipij. 

1.  Attorneys'  liens — Attorney's  Lien  act  requires  party  set- 
tling suit  after  notice,  to  regard  attorney's  rights.  The  Attorney's 
Lien  act  does  not  affect  the  right  of  a  defendant  in  a  suit,  or  per- 
sons against  whom  claims  or  demands  are  held  by  attorneys  for 
collection,  frofti  settling  the  same,  but  it  requires  that  they  shall, 
after  notice,  in  making  such  settlement,  retain  sufficient  funds  from 
the  amount  of  the  settlement  to  satisfy  the  lien  of  the  attorney 
for  his  fees. 

2.  Same — rule  where  attorney  is  to  receive  one-half  the  amount 
to  be  recovered.  Where  an  attorney  has  a  contract  with  his  client 
for  one-half  the  amount  to  be  recovered  in  a  personal  injury  case 
against  a  street  railway  company,  and  the  company,  after  notice  of 
the  attorney's  claim  for  a  lien,  settles  with  the  client  and  pays  him 
$365,  and  agrees,  as  part  of  the  settlement,  to  pay  the  attorney  "a 
reasonable  fee,  whether  on  account  of  your  written  contract  with 
him  or  otherwise  earned  by  him,"  the  attorney  is  entitled  to  de- 
mand and  receive  from  the  company  an  amount  equal  to  that  paid 
to  the  client,  as  otherwise  their  shares  would  not  be  equal. 
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Appeal  from  the  Branch  "B"  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago;  the  Hon.  W.  H.  Dietrich, 
Judge,  presiding.' 

Richard  J.  Cooney,  John  A.  Verhoeven,  and  Thos. 
E.  SwANSON,  (David  K.  Tone,  and  Henry  M.  Ashton, 
of  counsel,)  for  appellant. 

John  W.  Walsh,  and  William  H.  Symmes,  (John 
R.  GuiLLiAMS,  and  Frank  L.  Kriete,  of  counsel,)  for 
appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Joseph  Speicher  sued  appellee,  the  Chicago  Railways 
Company,  in  the  superior  court  of  Cook  county,  to  recover 
for  personal  injuries.  Appellant,  J.  W.  Sutton,  represented 
Speicher,  as  his  attorney,  in  the  suit  under  a  contract  where- 
by Speicher  agreed  to  pay  appellant  one-half  of  any  amount 
recovered  from  appellee,  and  appellee  was  served  with  no- 
tice that  appellant  would  claim  a  lien  to  the  extent  of  "his 
contract  with  Speicher  under  the  Attorney's  Lien  act  of 
1909.  (Laws  of  1909,  p.  97.)  Pending  a  trial  of  the 
cause  appellee  made  a  settlement  with  Speicher  whereby 
Speicher  was  paid  $325  for  himself  and  $40  for  the  ser- 
vices of  the  physician  who  attended  him  at  the  time  of  his 
injury.  In  addition  to  the  payment  of  these  sums,  and  as 
a  part  of  the  settlement,  appellee  entered  into  the  following 
written  agreement  with  Speicher: 
"Mr.  Joseph  speicher:  "Chicago,  April  28,  1910. 

"Dear  Sir — In  consideration  of  your  settling  your  case  against 
the  Chicago  Railways  Company  for  three  hundred  twenty-five 
($325)  dollars,  I  hereby  agree  to  see  that  the  Chicago  Railways 
Company  pays  your  attorney,  J.  W.  Sutton,  a  reasonable  fee, 
whether  on  account  of  your  written  contract  with  him  or  other- 
wise earned  by  him. 

"Yours  very  truly, 

J.  R.  GuiLUAMS,  Atty,  for  C  Rys.  Co." 
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Appellant  sued  appellee  in  the  municipal  court  of  Chi- 
cago to  recover  his  fee,  and  the  principal  facts  were  stipu- 
lated, a  part  of  the  stipulation  being  that  the  total  amount 
paid  Speicher  was  $365,  and  it  is  conceded  by  appellee  in 
its  argument  that  the  amount  named  in  the  written  agree- 
ment of  April  28  may  be  considered  as  though  it  read  $365. 
The  case  was  tried  without  a  jury,  and  the  court  found  the 
issues  for  the  plaintiff  and  entered  judgment  for  $365.  On 
appeal  the  Appellate  Court  reversed  this  judgment  and  en- 
tered judgment  there  for  appellant  for  the  sum  of  $182.50. 
A  certificate  of  importance  having  been  granted,  this  sppesl 
was  perfected. 

The  only  question  presented  is,  what  amount,  under 
these  circumstances,  is  appellant  entitled  to  recover?  The 
Attorney's  Lien  act  does  not  affect  the  right  of  defendants 
in  suits,  or  persons  against  whom  claims  and  demands  are 
held  for  collection,  from  settling  the  same,  but  it  requires, 
after  notice,  that  in  making  such  a  settlement  they  shall, 
at  their  peril,  retain  sufficient  funds  from  the  amount  of 
the  settlement  to  satisfy  the  attorney's  lien  for  his  fees. 
(Standidge  v.  Chicago  Railways  Co.  254  111.  524.)  The 
claim  of  appellant  was  taken  into  consideration  and  rec- 
ognized by  appellee  in  its  settlement  with  Speicher.  The 
agreement  between  appellant  and  Speicher  as  to  the  amount 
of  the  fee  which  appellant  should  receive  is  unambiguous. 
Appellant  was  to  receive  one-half  of  the  amount  recovered, 
which,  under  the  holding  in  the  Standidge  case,  supra,  in- 
cluded one-half  of  any  amount  received  on  settlement.  The 
question  to  be  determined,  therefore,  is,  what  amount  did 
Speicher  receive  in  his  settlement  with  appellee  ?  It  is  true 
that  Speicher  was  entitled  to  recover  from  appellee  only 
actual  compensation  for  the  injury  he  sustained,  but  we  are 
not  inclined  to  take  the  view  advanced  by  appellee  that  it 
undertook  to  bear  the  burden  of  satisfying  the  attorney's 
lien  gratuitously  and  independent  of  its  liability  to  Speicher. 
The  agreement  of  appellee  to  pay  the  fee  of  appellant  was 
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a  part  of  the  settlement  with  Speicher  and  was  made  in 
consideration  of  the  release  and  satisfaction  of  his  cause  of 
action.  Had  this  agreement  named  a  specific  sum  to  be  paid 
as  fees  there  would  be  no  difficulty  whatever  in  arriving 
at  the  exact  amount  due  appellant.  The  Attorney's  Lien 
act  in  nowise  deprives  a  plaintiff  of  the  complete  control  of 
his  action.  In  case  of  a  settlement  the  only  right  that  an 
attorney  with  such  a  contract  has,  is  to  insist  that  his  lien 
attach  to  the  amount  agreed  to  be  paid  his  client  in  the  set- 
tlement. It  is  apparent  that  the  parties  to  this  settlement 
recognized  the  right  of  appellant  to  claim  his  fee  out  of  the 
proceeds  of  the  settlement,  and  it  is  also  apparent  that  it 
was  the  intention  of  the  parties  that  Speicher  should  re- 
ceive as  his  share  of  the  settlement  price  the  sum  of  $365, 
$40  of  which  was  to  be  used  in  the  payment  of  the  phy- 
sician. The  agreement  on  the  part  of  appellee  to  pay  the 
fee  of  appellant  was  just  as  much  a  part  of  the  considera- 
tion for  the  release  by  Speicher  of  his  claim  against  appel- 
lee as  the  cash  which  was  paid  him,  and  that,  together  with 
the  cash  paid,  represented  the  full  amount  of  the  settle- 
ment. The  lien  of  appellant  attached  to  the  whole  amount 
represented  by  this  settlement  agreement,  and  under  his 
contract  he  was  entitled  to  one-half  of  the  same.  Having 
notice  of  the  terms  of  the  fee  contract,  appellee,  by  its 
agreement  with  Speicher,  obligated  itself  to  pay  appellant 
a  sum  equal  to  that  paid  Speicher.  If,  as  appellee  contends, 
appellant  is  entitled  only  to  the  sum  of  $182.50,  the  total 
amount  of  the  settlement  was  $547.50,  of  which  appellant 
would  receive  one-third  instead  of  one-half,  and  he  would 
thus  be  compelled  to  submit  to  a  change  of  his  contract  by 
appellee  and  Speicher  without  his  consent.  Having  obli- 
gated itself,  as  a  part  of  its  agreement  of  settlement,  to  pay 
the  fee  of  appellant,  appellee  became  bound  to  pay  him  a 
sum  equal  to  that  paid  Speicher. 

Appellee  relies  upon  the  case  of  Schmitc  v.  South  Cov- 
ington and  Cincinnati  Street  Railway  Co.  131  Ky.  207,  and 
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the  Appellate  Court  bases  its  holding  upon  this  case.  We 
are  not  persuaded  by  the  reasoning  upon  which  the  decision 
of  that  case  is  based,  and  therefore  do  not  follow  it. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  judgment  of  the  municipal  court  affirmed. 

Judgment  reversed. 


Harriet  Sayre  Keeney,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  Hied  April  ip,  ipij — Rehearing  denied  June  4,  ipij. 

1.  Color  of  title — presumption  of  good  faith  will  prevail  until 
overcome.  The  good  faith  required  by  the  statute  in  the  creation 
or  acquisition  of  color  of  title  is  a  freedom  from  a  design  to  de- 
fraud the  person  having  a  better  title,  and  the  presumption  of  good 
faith  will  prevail  until  it  is  overcome  by  evidence  of  fraud  or  actual 
bad  faith. 

2.  Same — when  presumption  of  good  faith  is  overcome.  Where 
the  holder  of  a  certificate  of  a  tax  sale  makes  an  affidavit  for  a 
tax  deed  positively  stating  that  the  premises  were  not  taxed  or  as- 
sessed in  the  name  of  any  person,  whereas  the  collector's  warrant 
for  the  taxes  for  which  the  property  was  sold  shows  the  owner's 
name,  the  presumption  of  good  faith  is  overcome,  and  his  failure 
to  ascertain  the  truth  under  such  circumstances  amounts,  in  the 
absence  of  any  explanation,  to  bad  faith. 

3.  Appeals  and  errors — the  examiner's  finding  of  fact  is  con- 
clusive if  not  excepted  to.  A  finding  of  fact  by  the  examiner  of 
titles,  in  a  title  registration  proceeding,  must  be  regarded  by  a  court 
of  review  as  conclusive,  where  it  was  not  excepted  to. 

4.  The  decision  in  Bjork  v.  Glos.  256  111.  447,  controls  the  de- 
termination of  the  other  question  in  this  case,  concerning  the  ad- 
missibility in  evidence  of  the  abstract  of  title. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  KiCKHAM  ScANLAN,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

McEwEN,  Weissenbach,  Shrimski  &  Meloan,  for 
appellee. 
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Mr.  Chi^f  Justice  Dunn  delivered  the  opinion  of  the 
court : 

On  the  appellee's  application  the  circuit  court  of  Cook 
county  rendered  a  decree  registering  her  title  to  certain 
premises  and  setting  aside  two  tax  deeds,  from  which  the 
defendants  appealed. 

Two  supposed  errors  are  relied  upon  for  the  reversal 
of  the  decree,  viz.,  that  an  abstract  of  title  offered  in  evi- 
dence by  the  applicant  was  improperly  received,  and  that 
the  court  improperly  found  that  the  defendants'  color  of 
title  was  not  acquired  in  good  faith. 

So  far  as  the  objection  to  the  abstract  of  title  is  con- 
cerned, the  record  is  in  the  same  condition  as  that  in  the 
case  of  Bjork  v.  Glos,  256  111.  447,  and  for  the  reasons 
there  stated  this  objection  cannot  be  availed  of.  . 

The  examiner  found  that  the  defendant  Jacob  Glos,  on 
September  10,  1886,  became  the  purchaser  of  the  premises 
at  a  sale  for  the  delinquent  taxes  of  the  year  1885,  and  on 
March  27,  1889,  obtained  a  deed  upon  that  sale  from  the 
county  clerk  of  Cook  county.  He  paid  all  the  taxes  on 
the  premises  thereafter  until  and  including  the  year  1898, 
during  all  of  which  time  the  premises  were  vacant,  and 
afterwards,  in  1908,  took  possession  of  the  premises  by 
fencing  them.  The  examiner  further  found,  however,  that 
the  color  pf  title  so  acquired  by  the  said  tax  deed  was  not 
acquired  by  Jacob  Glos  in  good  faith,  because  he  failed  to 
comply  with  the  requirements  of  the  statute  as  to  notice  of 
redemption  before  taking  his  tax  deed,  by  giving  notice  to 
James  F.  Keeney,  the  owner  of  the  real  estate  and  the 
person  in  whose  name  it  was  assessed.  Glos  made  an  affi- 
davit when  he  took  the  tax  deed  that  the  premises  were 
not  taxed  or  assessed  in  the  name  of  any  person.  The  ex- 
aminer found  that  the  collector's  warrant  for  the  taxes  of 
the  year  1885,  for  which  the  premises  were  sold,  shows  the 
owner's  name  of  J.  F.  Keeney  opposite  the  description  of 
the  premises.    It  is  claimed  that  there  was  no  evidence  to 
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justify  this  finding,  but  it  was  not  excepted  to  and  must 
be  taken  as  conclusively  establishing  the  fact  as  against  the 
appellants. 

Section  216  of  the  Revenue  act  required  Glos  to  serve 
notice  of  his  purchase  upon  the  person  in  whose  name  the 
property  was  taxed  or  assessed  if  upon  diligent  inquiry  such 
person  could  be  found  in  the  county,  and  the  statement  that 
it  was  not  taxed  or  assessed  in  the  name  of  any  person  was 
therefore  material.  If  the  purchaser  at  a  tax  sale  should 
knowingly  make  a  false  affidavit  that  the  property  was  not 
taxed  or  assessed  in  the  name  of  any  person,  it  needs  no 
argument  to  show  that  his  title  acquired  by  means  of  such 
affidavit  could  not  have  been  acquired  in  good  faith.  So, 
having  the  means  before  his  eyes  of  ascertaining  the  truth, 
by  merely  looking,  in  regard  to  a  fact  about  which  it  is  his 
duty  to  know,  if  he  fails  to  look  ht  does  not  act  in  good 
faith.  It  is  true  that  we  have  held  that  the  good  faith  re- 
quired by  the  statute  in  the  creation  or  acquisition  of  color 
of  title  is  a  freedom  from  a  design  to  defraud  the  person 
having  the  better  title,  and  that  the  presumption  of  good 
faith  will  prevail  until  it  is  overcome  by  evidence  of  fraud 
or  actual  bad  faith.  {Duck  Island  Club  v.  Bexstead,  174 
111.  435;  McCagg  v.  Heacock,  34  id.  476.)  Such  presump- 
tion is  overcome  by  proof  that  the  color  of  title  was  ac- 
quired through  the  affidavit  of  the  purchaser  misstating  a 
fact  which  it  was  his  duty  to  know.  Failure  to  ascertain 
the  truth  under  the  circumstances  shown  was  equivalent 
to  knowledge  unless  explained,  and  no  explanation  was  at- 
tempted. It  is  not  decided  that  the  purchaser  was  bound 
by  constructive  notice,  but  that  it  was  his  duty  to  ascertain 
the  fact  when  he  made  the  affidavit.  If  he  was  excused 
from  such  duty  by  any  circumstances  not  disclosed,  the 
burden  of  showing  such  excuse  was  upon  him. 

The  decree  will  be  affirmed.  _p^^^^^  aMrmed. 


Digitized  by 


Google 


558  LouBY  V.  Key.  [258 IIL 

Alice  Louby  et  al.  Defendants  in  Error,  vs,  George  Key, 
Plaintiff  in  Error. 

Opinion  filed  April  ig,  ipi^ — Rehearing  denied  June  §,  ipij. 

1.  Wills — an  insane  delusion  is  a  belief  in  something  in  the 
existence  of  which  no  rational  person  would  believe.  While  it  is 
difficult  to  define  an  insane  delusion  such  as  renders  a  person  in- 
capable of  making  a  will,  yet  in  its  simplest  form  such  a  delusion 
may  be  defined  as  a  belief  in  a  state  or  condition  of  things  in  the 
existence  of  which  no  rational  person  would  believe. 

2.  Same — when  a  decree  overthrowing  alleged  will  will  be  af- 
firmed, A  decree  finding,  in  accordance  with  the  verdict,  that  the 
instrument  in  question  was  not  the  will  of  the  testatrix  will  be  af- 
firmed, where  the  evidence  tends  strongly  to  show  that  the  testa- 
trix was  not  only  of  unsound  mind  generally,  but  also  that  she  was 
under  an  insane  delusion  that  her  mother  and  sisters  were  of  no 
blood  relation  to  her. 

3.  Appeals  and  errors — when  alleged  error  in  instruction  will 
not  be  considered.  Alleged  error  in  an  instruction  will  not  be  con- 
sidered by  a  court  of  review  where  such  error  was  not  urged  in 
the  motion  for  new  trial,  which  purported  to  set  out  in  detail  the 
errors  relied  upon. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  James  C.  McBride,  Judge,  presiding. 

Trautmann,  FivAnnigen,  Baxter  &  Hamlin,  and 
Ford  &  Jones,  for  plaintiff  in  error. 

Webb  &  Webb,  and  Murray  &  Murray,  (William 
Johnston,  guardian  od  litem,)  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  bill  filed  in  the  circuit  court  of  Clinton  county 
by  defendants  in  error  to  set  aside  the  alleged  will  of  Olive 
Blumberg-Crews,  deceased,  on  the  ground  that  she  was  of 
unsound  mind  and  under  undue  influence  at  the  time  it  was 
executed.     The  jury  found  that  the  document  in  question 
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was  not  her  will,  and  also  found,  in  answer  to  special  in- 
terrogatories, that  she  was  of  unsound  mind  and  subject  to 
undue  influence  at  the  time  it  was  executed.  Plaintiff  in 
error  brings  the  case  to  this  court  for  review. 

Olive  Blumberg-Crews  (or,  as  she  is  usually  called  in 
the  record,  Olive  Blumberg,)  was  at  the  time  the  purported 
will  was  executed  about  thirty-four  years  of  age.  She  was 
born  in  Marion  county,  Illinois,  and  lived  much  of  her  early 
life  at  Huey,  in  Clinton  county.  During  her  later  life  she 
resided  for  several  years  at  East  St.  Louis,  staying  tem- 
porarily several  times  in  St.  Louis.  In  the  early  part  of 
September,  191 1,  she  went  to  visit  an  acquaintance  in 
St.  Louis,  and  on  September  14,  on  the  advice  of  a  phy- 
sician, was  taken  to  the  Baptist  Hospital  in  that  city  for  an 
operation  for  ulcer  of  the  stomach.  She  was  operated  upon 
on  September  17  and  a  portion  of  the  diseased  organ  re- 
moved. The  will  was  executed  September  27,  her  death  oc- 
curring October  8,  191 1.  When  quite  young  she  married 
one  John  Reithman.  After  his  death  she  married  Amos 
Blumberg,  a  pawnbroker  in  East  St.  Louis.  At  his  death, 
in  June,  1904,  he  left  her  considerable  property,  which 
formed  the  bulk  of  that  disposed  of  by  the  will  here  in 
question.  The  real  estate  was  worth  from  $13,000  to  $15,- 
000  and  the  personal  property  from  $1500  to  $2500.  In 
January,  1907,  she  married  Arthur  Crews,  who  died  less 
than  a  year  thereafter.  She  had,  however,  separated  from 
him  before  his  death.  She  left  no  children  or  descendants 
of  children,  and  her  surviving  relatives  are  her  mother,  two 
sisters,  one  half-brother  and  three  half-sisters.  Her  will 
provided,  in  substance,  that  $150  should  be  paid  to  her 
mother  and  step-father  and  an  annuity  of  $25  a  month  to 
them  so  long  as  they  might  live  and  after  the  death  of 
either  to  be  paid  to  the  survivor,  with  a  contingent  bequest, 
after  their  death,  to  one  of  her  sisters.  After  a  bequest  of 
one  dollar,  each,  to  certain  other  relatives,  all  the  rest  and 
residue  of  the  property,  of  every  nature,  was  given  to  plain- 
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tiff  in  error,  George  Key,  of  East  St.  Louis,  who  was  ap- 
pointed executor  of  the  will  without  bond.  He  was  not 
related  to  her  in  any  way,  but  she  stated  to  some  of  the 
hospital  attendants  that  she  intended  to  marry  him.  The 
testimony  tends  to  show  that  Key  had  the  will  prepared  at 
the  request  of  the  deceased;  that  on  the  day  it  was  exe- 
cuted he  brought  it  to  the  hospital  and  asked  Dr.  Morris, 
the  superintendent,  and  Ina  Bram,  the  house  superintend- 
ent, to  sign  it  as  witnesses.  The  only  persons  present  at 
the  time  it  was  executed  were  Key,  the  two  witnesses  and 
the  testatrix.  There  were  one  hundred  beds  in  the  hos- 
pital, and  the  two  witnesses  had  no  occasion  to  be  brought 
in  special  contact  with  the  testatrix,  either  before  or  after 
the  will  was  executed,  while  she  was  at  the  hospital.  They 
both  testified  that  Dr.  Morris,  when  the  will  was  handed  to 
him  by  Key,  read  it  over  to  her  and  asked  her  if  that  was 
what  she  wanted,  and  she  replied  it  was,  and  that  she  was 
mentally  clear  and  there  was  no  evidence  of  any  restraint 
or  undue  influence.  All  of  the  attendants  at  the  hospital 
who  testified,  stated  that  so  far  as  they  had  seen  or  heard 
anything  at  that  institution  they  thought  that  she  was  of 
sound  mind.  The  testimony  tends  to  show  that  for  sev- 
eral years  before  her  death  she  used  intoxicating  liquors 
excessively  and  had  taken  morphine  and  other  opiates. 

In  this  as  in  most  will  contests  there  is  a  sharp  conflict 
of  testimony  as  to  the  mental  capacity  of  the  testatrix,  a 
number  of  witnesses  testifying  that  they  had  talked  or  done 
business  with  her  in  the  few  years  previous  to  her  death  and 
that  they  thought  her  capable  of  transacting  business  and 
of  sound  mind,  other  witnesses  testifying  just  as  positively 
that  she  was  of  unsound  mind.  We  think  the  weight  of 
the  evidence  is,  that  when  under  the  influence  of  morphine 
or  other  opiates  she  was  incompetent  to  transact  business, 
and  that  she  was  under  such  influence  considerable  portions 
of  the  time.  Ehiring  the  last  few  years  she  frequently  used 
very  vulgar  and  obscene  language,  and  would  appear  in  the 
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hallway  of  the  house  where  she  was  rooming,  or  even  on 
the  street,  only  partially  dressed  and  so  clad  as  to  expose  her 
person.  It  is  claimed  by  counsel  for  plaintiff  in  error  that 
the  testimony  tends  to  show  this  was  only  when  she  was 
under  the  influence  of  opiates.  Several  physicians  who  had 
treated  her  before  she  went  to  St.  Louis  for  the  operation 
testified  they  thought  she  was  of  unsound  mind,  and  sev- 
eral other  physicians  testified  that  when  she  was  not  under 
the  influence  of  opiates  she  was  of  sound  mind  and  capable 
of  transacting  business.  After  she  acquired  her  property 
from  her  husband  there  is  testimony  tending  to  show  that 
at  different  times  she  offered  to  leave  all  of  her  property  at 
least  to  three  different  persons.  She  made  her  will  nam- 
ing as  chief  beneficiary  Mrs.  Anderson,  with  whom  she  was 
stopping.  She  also  offered  to  leave  her  property  to  a  Mrs. 
Landon,  and  a  few  days  before  she  went  to  the  hospital, 
while  at  the  home  of  Mrs.  Martin,  she  offered  to  draw  a 
will  in  favor  of  Mrs.  Martin  as  chief  beneficiary.  She  also 
offered  her  diamonds,  which  were  of  considerable  value,  to 
several  persons  as  a  gift.  She  was  apparently  infatuated 
with  one  of  the  physicians  who  attended  her  and  wanted 
to  marry  him.  While  at  the  home  of  Mrs.  Martin  a  week 
before  she  was  taken  to  the  hospital  in  St.  Louis  she  heard 
that  he  was  married  and  was  greatly  excited  over  it  and 
said  she  did  not  care  to  live,  and  claimed  at  different  times 
that  she  was  engaged  to  marry  him.  There  is  no  evidence 
in  the  record  tending  to  show  that  he  paid  her  any  atten- 
tion other  than  in  treating  her  as  a  physician,  and  one  or 
more  times  when  she  wanted  him  to  remain  in  the  room 
with  her  alone  he  refused.  A  witness  testified  that  on  the 
evening  when  the  body  of  the  testatrix  was  sent  to  her  old 
home  for  burial  Key  attended  the  theater,  and  another  wit- 
ness testified  that  she  met  him  a  week  after  the  death  of 
the  testatrix  and  asked  him  why,  when  Mrs.  Blumberg  was 
so  sick,  he  had  not  procured  a  license  and  married  her  be- 
fore she  died  and  then  they  could  not  take  the  money  away 
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from  him,  and  that  he  peplied,  '*0h,  no!  She  might  not 
have  went;  she  might  have  got  well."  She  was  the  daugh- 
ter of  Sylvanus  and  Alice  Reinhardt,  now  Mrs.  Louby.  Her 
father  died  when  she  was  a  young  child,  and  a  few  years 
later  her  mother  married  a  man  by  the  name  of  Thomas 
(or  Timothy)  Louby.  During  the  later  years  of  her  life 
she  told  many  people  that  she  was  educated  in  a  convent 
and  had  no  lawful  parents;  that  she  had  foster  parents; 
that  they  were  very  poor  and  that  she  had  beefi  providing 
for  them.  At  other  times  she  stated  that  her  mother  was 
an  Indian  woman,  her  father  a  traveling  man,  and  she  was 
bom  in  an  alley.  She  stated  these  things  to  one  or  more 
of  the  doctors  who  treated  her  during  her  last  illness  and 
to  some  of  the  attendants  at  the  hospital  when  she  was  talk- 
ing of  drawing  her  will  in  favor  of  Key,  and  when  she  was 
suggesting  drawing  a  will  previous  to  that  in  favor  of  other 
people  she  seemed  desirous  not  to  leave  her  property  so 
that  her  foster  parents  (as  she  called  them)  would  have  it 
all.  There  is  not  the  slightest  evidence  in  the  record  that 
there  is  any  foundation  for  this  belief  as  to  her  parentage. 
Her  grandmother  testified  that  she  was  present  at  her  birth 
and  never  heard  any  rumors  or  anybody  talking  about  any- 
thing of  this  kind  until  after  the  death  of  the  testatrix. 
This  testimony  was  corroborated  by  several  residents  of 
Clinton  county  who  had  known  the  testatrix  from  her  early 
childhood.  In  this  connection  it  may  be  noted  that  her  will 
does  not  refer  to  any  of  her  relatives  as  such,  but  merely 
designates  them  by  their  names.  From  the  will,  alone,  one 
would  obtain  no  information  as  to  the  relations  of  any  of 
the  parties  designated  as  beneficiaries.  Several  of  the  peo- 
ple whom  she  told  she  had  no  parents  and  who  did  not 
know  her  in  her  early  life  believed  her  statements  in  this 
regard  and  were  surprised  to  learn  the  contrary. 

An  insane  delusion  which  will  render  one  incapable  of 
making  a  will  is  difficult  to  define.    In  its  simplest  form  a 
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delusion  may  be  said  to  be  a  belief  in  a  state  or  condition 
of  things  in  the  existence  of  which  no  rational  person  would 
believe.  (Schneider  v.  Manning,  121  111.  376;  Snell  v.  Wei- 
don,  243  id.  496.)  In  the  case  last  cited  it  was  held  that 
proof  that  the  testator  believed  certain  things  regarding  his 
only  surviving  son,  having  no  evidence  upon  which  to  base 
such  belief,  was  sufficient,  on  the  facts  in  that  case,  to  estab- 
lish an  insane  delusion.  Without  attempting  to  set  out  at 
length  all  the  details  of  the  evidence  with  reference  to  the 
mental  unsoundness  of  Mrs.  Blumberg,  we  have  reached 
the  conclusion,  from  an  examination  of  the  record,  that 
the  weight  of  the  testimony  supports  the  conclusion  that 
the  testatrix  was  laboring  under  an  insane  delusion  in  re- 
gard to  her  mother  and  brothers  and  sisters,  who  were  the 
natural  objects  of  her  bounty,  and  that  the  existence  of 
such  delusion  influenced  her  in  making  the  will.  There  is 
also  other  evidence  in  the  record  tending  strongly  to  sup- 
port the  finding  of  the  jury  that  the  testatrix  was  mentally 
unsound  at  the  time  she  executed  the  will.  It  is  the  rule 
in  will  contests  that  the  finding  of  the  jury,  unless  clearly 
against  the  weight  of  the  evidence,  is  conclusive.  Hurley 
V.  Caldwell,  244  111.  448;  Smith  v.  Henline,  174  id.  184. 

The  conclusion  on  the  question  of  mental  unsoundness 
is  such  that  we  are  not  required  in  this  opinion  to  discuss 
the  question  of  undue  influence.  It  is  not  improper  to  say 
there  was  sufficient  evidence  in  the  record  on  this  point  to 
justify  submitting  that  issue  to  the  jury. 

Counsel  for  plaintiflf  in  error  further  insist  that  the 
court  erred  in  giving  and  refusing  instructions.  The  al- 
leged error  as  to  one  of  the  instructions  in  question  was 
not  raised  in  the  written  motion  for  a  new  trial,  although 
that  motion  purported  to  set  out  in  detail  the  errors  relied 
on.  Under  such  circumstances  the  alleged  error  cannot  be 
urged  here.  (Consolidated  Coal  Co.  v.  Schaefer,  135  111. 
210;  Lasher  v.  Colton,  225  id.  234.)     Another  instruction 


Digitized  by 


Google 


564  Union  Trust  CJo.  v.  Shoemaker.  [258  DL 

concerning  unsoundness  of  mind  was  properly  refused  be- 
cause it  ignored  the  question  of  undue  influence  and  as 
worded  might  have  misled  the  jury.  We  have  examined 
all  of  the  questions  raised  and  do  not  think  any  reversible 
error  was  committed  in  the  giving,  refusing  or  modification 
of  instructions.  Taking  all  the  given  instructions  together, 
we  think  the  jury  were  fairly  instructed  on  the  law  of  the 
case  as  applied  to  the  facts  presented  on  the  record. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  Union  Trust  Company,  Defendant  in  Error,  vs, 
Chari^es  W.  Shoemaker,  Haintiff  in  Error. 

Opinion  Hied  April  19,  ipij — Rehearing  denied  June  5,  ipij. 

1.  Bonds — replevin  bond  is  given  in  contemplation  of  the  ordi- 
nary course  of  judicial  proceedings,  A  replevin  bond  is  intended 
to  indemnify  the  party  actually  interested  at  the  time  the  judg- 
ment shall  be  recovered,  against  the  wrongful  prosecution  of  the 
supposed  cause  of  action,  and  the  possible  exercise  of  the  court's 
power  of  amendment  and  the  substitution  of  parties  are  within  the 
contemplation  of  the  obligors  when  the  bond  was  executed. 

2.  Same — when  judgment  on  replevin  bond  is  binding  upon  es- 
tate of  deceased  partner.  Where  a  partnership  begins  a  replevin 
suit  and  the  members  of  the  partnership  execute  the  customary 
replevin  bond,  the  subsequent  substitution  of  the  defendant's  as- 
signee as  defendant,  and  the  death  of  one  of  the  partners  before 
the  judgment  in  the  replevin  suit  was  entered,  which  was  in  favor 
of  the  substituted  defendant  and  against  the  surviving  partners, 
do  not  release  the  estate  of  the  deceased  partner  from  li:ibility 
on  the  bond. 

3.  Equity — when  parties  are  not  obliged  to  first  resort  to  rem- 
edy at  law.  An  original  proceeding  in  equity  against  the  estate  of 
a  deceased  partner  to  enforce  his  liability  upon  a  partnership  con- 
tract may  be  maintained  without  first  pursuing  a  remedy  at  law, 
as  his  estate  is  primarily  liable  in  equity  on  such  a  demand. 

4.  Executors  and  administrators — scope  of  statute  authoriz- 
ing claims  not  due  to  be  presented.    The  provision  of  section  67  of 
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the  Administration  act,  which  provides  that  a  claim  not  due  may 
be  presented  and  allowed  with  a  proper  rebate  of  interest,  has  ref- 
erence only  to  claims  upon  which  there  is  an  absolute  liability  al- 
though time  of  payment  is  postponed,  and  does  not  refer  to  claims 
dependent  upon  a  contingency  which  may  or  may  not  ripen  into  a 
liability. 

5.  Same — effect  where  claim  remains  contingent  during  whole 
period  for  filing  claims.  If  a  claim  against  a  deceased  person  re- 
mains contingent  for  the  whole  period  fixed  by  statute  for  pre- 
senting claims  against  his  estate,  the  claimant  cannot  afterwards 
participate  in  the  distribution  of  assets  by  the  personal  representa- 
tive unless  he  finds  estate  of  the  deceased  not  inventoried  or  ac- 
counted for. 

6.  Same — when  liability  is  contingent.  Where  a  replevin  suit 
begun  by  a  partnership,  in  which  the  partners  executed  a  replevin 
bond,  is  not  tried  until  after  the  full  period  allowed  by  statute  for 
filing  claims  against  the  estate  of  one  of  the  partners  who  died 
shortly  after  the  execution  of  the  bond,  the  liability  of  the  de- 
ceased partner  on  the  bond  is  contingent  during  such  time,  as  there 
could  be  no  breach  of  the  condition  of  the  bond  until  the  final  judg- 
ment in  the  replevin  suit. 

7.  Same — remedy  of  holder  of  an  unpresented  contingent  claim. 
The  limitation  fixed  by  statute  for  presenting  claims  against  an 
estate  does  not  extend  to  actions  against  the  heirs,  devisees  or 
legatees  to  subject  property  of  the  estate  received  by  them  to  the 
payment  of  claims  which  were  contingent  during  the  whole  period 
for  presenting  them,  and  such  actions,  if  otherwise  maintainable, 
are  subject  only  to  the  general  Statute  of  Limitations. 

8.  Same — when  creditor  may  pursue  assets  of  estate  into  hands 
of  distributees.  Creditors  who  have  not  been  guilty  of  laches  may 
pursue  the  assets  of  the  estate  into  the  hands  of  the  distributees 
where  distribution  has  been  made  without  payment  of  their  claims. 

9.  Same — remedies  given  by  Statute  of  Frauds  are  cumulative. 
The  remedies  given  by  sections  11,  12,  13  and  14  of  the  Statute  of 
Frauds  to  creditors  against  the  heirs  and  devisees  of  deceased  per- 
sons are  cumulative  and  were  not  intended  to  take  away  or  limit 
the  remedies  theretofore  existing. 

10.  Same — when  claim  against  estate  may  be  enforced  against 
legatees.  Where  a  claim  against  a  deceased  person  has  remained 
contingent  during  the  whole  period  allowed  by  law  for  presenting 
claims  against  the  estate  and  does  not  ripen  into  an  absolute  lia- 
bility until  the  estate  has  been  distributed  to  the  legatees  under  the 
will,  the  claimant  may  maintain  a  bill  in  equity  against  such  lega- 
tees to  reach  the  property  of  the  estate  received  by  them. 
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Writ  o^  Error  to  the  Branch  "D"  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county ;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding. 

John  T.  Richards,  for  plaintiff  in  error. 

Kraus,  Alschuler  &  Hou>EN,  (M.  M.  Riley,  of 
counsel,)  for  defendant  in  error. 

Mr.  Chie^  Justice  Dunn  delivered  the  opinion  of  the 
court: 

This  case  comes  to  this  court  through  the  allowance  of 
a  writ  of  certiorari  petitioned  for  by  Charles  W.  Shoemaker, 
individually  and  as  executor  of  the  will  of  Elizabeth  Shoe- 
maker, to  review  a  judgment  of  Branch  "D''  of  the  Ap- 
pellate Court  for  the  First  District  affirming  a  decree  of  the 
circuit  court  of  Cook  county  against  the  plaintiff  in  error, 
individually  and  as  executor,  together  with  Charles  D.  Bull, 
for  the  sum  of  $20,276.66,  being  the  balance  due  on  a  judg- 
ment for  $39,381.45  recovered  by  defendant  in  error  on 
December  29,  1905,  in  the  circuit  court  of  Gogebic  county, 
in  the  State  of  Michigan,  against  Edgar  R.  VanBuren  and 
Charles  D.  Bull,  surviving  partners  of  Walter  Shoemaker, 
doing  business  under  the  firm  name  of  Antigo  Lumber 
Company. 

On  December  2,  1890,  Walter  Shoemaker,  Charles  D. 
Bull  and  Edgar  R.  VanBuren,  partners  doing  business  as 
the  Antigo  Lumber  Company,  began  an  action  of  replevin 
in  the  circuit  court  of  Gogebic  county,  Michigan,  against 
Wilson  R.  Stubbings  and  John  J.  McLaughlin.  The  sher- 
iff, under  the  writ,  took  possession  of  a  large  amount  of 
lumber  and  delivered  it  to  the  plaintiffs,  having  first,  in 
compliance  with  the  Michigan  statute,  taken  from  them  a 
bond,  signed  by  Walter  Shoemaker  on  behalf  of  himself 
and  his  partners,  and  by  D.  L.  Humer  and  Walter  Alexan- 
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der  as  sureties,  in  the  sum  of  $40,000,  conditioned  that  if 
Shoemaker,  Bull  and  VanBuren  should  prosecute  the  re- 
plevin suit  to  effect,  and  if  the  defendants  should  recover 
judgment  against  the  plaintiffs,  then,  if  the  plaintiffs  should 
return  the  property,  if  the  return  thereof  were  adjudged, 
and  should  pay  to  the  defendants  all  such  sums  as  might 
be  recovered  by  the  defendants  against  them,  the  obliga- 
tion was  to  be  void,  otherwise  to  remain  in  full  force  and 
effect.  During  the  pendency  of  the  replevin  suit,  on  Feb- 
ruary 19,  1900,  the  defendant  in  error,  the  Union  Trust 
Company,  became  the  owner  of  the  interest  of  the  defend- 
ants in  the  cause  of  action  and  the  property  replevied  and 
was  made  a  party  defendant.  On  August  18,  1900,  Walter 
Shoemaker  died  in  Chicago.  His  death  was  suggested  of 
record,  and  the  replevin  suit  was  afterward  carried  on  in 
the  name  of  Bull  and  VanBuren,  as  surviving  partners.  In 
December,  1905,  the  replevin  suit  was  tried  and  a  verdict 
was  rendered  in  favor  of  the  defendant  in  error,  finding 
that  it  was  the  owner  of  the  property  and  entitled  to  the 
benefit  of  any  recovery  had.  The  defendant  in  error  hav- 
ing, in  accordance  with  the  Michigan  statute,  waived  the 
return  of  the  property  replevied  and  prayed  for  a  judgment 
for  its  value,  the  damages  were  assessed  by  the  jury  at 
$39,381.45,  and  judgment  was  rendered  in  favor  of  the  de- 
fendant in  error  for  that  amount.  An  execution  was  issued 
and  returned  unsatisfied,  and  thereupon,  in  pursuance  of 
the  Michigan  statute,  the  sheriff  assigned  the  replevin  bond 
to  the  defendant  in  error,  authorizing  it  and  its  successors 
and  assigns  to  recover  any  amount  due  upon  the  bond. 

Walter  Shoemaker  left  a  will,  by  which  he  devised  the 
residue  of  his  estate  to  his  wife,  Elizabeth,  and  his  son, 
Charles  W.  Shoemaker,  in  equal  shares.  On  September  28, 
1900,  the  will  was  admitted  to  probate  in  the  probate  court 
of  Cook  county,  Illinois,  and  letters  testamentary  were  is- 
sued to  the  widow  and  son.  Notice  to  creditors  was  pub- 
lished, fixing  the  November  term,  1900,  as  the  time  for  the 
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presentation  of  claims.  No  claim  was  presented  by  the 
Union  Trust  Company  or  by  its  assignors,  and  no  suit  was 
brought  by  either  against  the  executors  prior  to  their  dis- 
charge. On  February  i8,  1901,  the  executors  filed  an  in- 
ventory, showing  certain  real  estate  in  Ridgeland,  Illinois, 
of  the  value  of  $1000;  an  undivided  one-half  interest  in 
certain  real  estate  in  South  Dakota,  of  unknown  value,  the 
other  undivided  one-half  being  owned  by  A.  D.  Marriott, 
who  was  the  partner  of  Walter  Shoemaker;  and  personal 
estate  of  the  value  of  $95,000.  In  the  enumeration  of  this 
personal  estate  was  mentioned  an  undivided  one-half  inter- 
est in  the  partnership  of  A.  D.  Marriott  &  Co.  of  an  esti- 
mated value  of  $50,000.  On  September  28,  1904,  the  final 
account  of  the  executors  was  filed  and  approved  and  they 
were  ordered  discharged.  The  widow  and  son  took  the 
residue  of  the  estate  in  equal  shares,  which  amounted  to 
more  than  the  amount  here  sought  to  be  recovered.  This 
bill  to  enforce  the  payment  of  the  judgment  was  filed  De- 
cember 28,  1906,  against  Charles  W.  Shoemaker  and  Eliza- 
beth Shoemaker,  individually  and  as  executor  and  executrix 
of  the  estate  of  Walter  Shoemaker,  and  Charles' D.  Bull  and 
Edgar  R.  VanBuren.  In  October,  1907,  Elizabeth  Shoe- 
maker died,  leaving  a  will,  which  was  admitted  to  probate, 
in  which  she  devised  her  estate  to  her  son,  Charles  W.  Shoe- 
maker, and  named  him  as  executor.  Letters  testamentary 
were  issued  to  him,  her  death  suggested,  and  he  was  made 
defendant  in  her  stead,  as  executor.  On  November  7,  1907, 
the  defendant  in  error  received  from  Humer  and  Alexan- 
der, the  sureties  on  the  replevin  bond,  $25,000.  On  Janu- 
ary 24,  1908,  VanBuren  was  discharged  in  bankruptcy. 
The  decree  found  that  Charles  W.  Shoemaker,  individually 
and  as  executor  of  the  will  of  Elizabeth  Shoemaker,  and 
Bull,  were  severally  liable  for  the  total  amount  due,  and 
dismissed  the  bill  as  to  VanBuren  because  of  his  discharge 
in  bankruptcy,  and  as  to  Charles  W.  Shoemaker,  executor 
of  the  will  of  Walter  Shoemaker,  because  all  the  assets  had 
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been  axrcounted  for  and  paid  out  under  the'  order  of  the 
probate  court  of  Cook  county. 

Walter  Shoemaker  having  died  before  judgment  in  the 
replevin  suit,  no  judgment  was  rendered  against  him  or 
his  estate.  It  is  insisted  that  therefore  the  judgment  was 
not  evidence  against  his  estate  of  any  liability  and  that 
the  circuit  court  erred  in  considering  it.  The  basis  of  this 
proceeding  was  the  bond,  which  was  conditioned  for  the 
payment  of  all  such  sums  of  money  as  might  be  recovered 
against  the  plaintiffs  in  the  replevin  suit.  The  judgment 
was  evidence  that  it  was  recovered  in  that  suit,  and  was 
properly  received  and  considered  as  fixing  the  amount  which 
the  bond  bound  the  plaintiffs  to  pay.  The  death  of  Walter 
Shoemaker  did  not  change  the  liability  of  his  estate  upon 
the  bond.  That  was  the  same  as  his  liability  would  have 
been  if  he  had  lived.  The  judgment  was  rendered,  not  in 
favor  of  the  original  defendants  or  against  all  the  original 
plaintiffs  as  individuals,  but  in  favor  of  a  substituted  de- 
fendant and  against  the  surviving  partners,  only.  The  sub- 
stitution of  the  defendant  in  error  was  in  accordance  with 
the  statute.  The  plaintiff  in  the  replevin  suit  was  the  part- 
nership known  as  the  Antigo  Lumber  Company.  After 
Shoemaker's  death  the  plaintiff  was  still  in  court  in  the  per- 
son of  the  surviving  partners.  The  bond  was  given  in  con- 
templation of  the  ordinary  course  of  judicial  proceedings, 
in  which  the  court  may  permit  amendments  changing  the 
parties  or  otherwise  amending  the  proceedings,  provided  no 
new  cause  of  action  is  introduced.  The  object  of  the  bond 
was  to  indemnify  the  party  actually  interested  at  the  time 
judgment  should  be  rendered,  against  the  wrongful  prose- 
cution of  that  supposed  cause  of  action,  and  the  possible 
exercise  of  the  power  of  amendment  and  substitution  of 
parties  must  be  r^farded  as  within  the  contemplation  of  the 
obligors  when  it  was  executed.  (Hanna  v.  International 
Petroleum  Co.  23  Ohio  St.  622;  Becovitz  v.  Sapperstein, 
46  Ind.  App.  339;  Bierce  v.  Waterhouse,  219  U.  S.  320.) 
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The  judgment  in  favor  of  the  defendant  in  error  was  a 
breach  of  the  bond,  for  which  the  obligors,  including  the 
estate  of  the  deceased  principal,  were  bound  to  answer. 

It  is  contended  that  equity  is  without  jurisdiction  of  the 
bill  because  it  is  in  the  nature  of  a  creditor's  bill  or  a  bill 
of  discovery,  which  will  not  lie  until  the  remedy  at  law  has 
been  exhausted  by  the  procuring  of  a  judgment  and  execu- 
tion. The  bill  is  not,  however,  of  that  character,  but  is  an 
original  proceeding  against  the  estate  of  a  deceased  partner 
to  enforce  his  liability  upon  a  partnership  contract,  in  which 
case  the  estate  is  primarily  liable  in  equity,  which  may  be 
resorted  to  in  the  first  instance.  Doggett  v.  Dill,  io8  111. 
560;  Mason  v.  Tiffany,  45  id.  392;  Ladd  v.  Griswold,  4 
Gilm.  25;  Nelson  v.  Hill,  5  Howi  127. 

Walter  Shoemaker's  estate  having  been  finally  settled 
more  than  two  years  before  the  filing  of  this  bill  without 
any  claim  having  been  presented  against  his  estate,  plain- 
tiff in  error  insists  that  the  claim  is  barred  by  section  70 
of  the  Administration  act,  except  as  to  property  not  inven- 
toried. That  section,  prior  to  its  amendment  in  1903,  by 
its  seventh  clause,  provided  that  all  demands  not  exhibited 
within  two  years  from  the  granting  of  letters  should  be 
barred  except  as  to  estate  not  inventoried  or  accounted  for. 
Section  67  provides  that  a  claim  not  due  may  be  presented 
and  allowed,  with  a  proper  rebate  of  interest.  This  section 
refers  only  to  claims  on  which  there  is  an  absolute  liability 
though  the  time  of  payment  is  postponed,  but  has  no  refer- 
ence to  claims  dependent  upon  a  contingency  which  may  or 
may  not  ripen  into  a  liability.  The  holder  of  a  claim  of  the 
latter  class  is  not  a  creditor  of  the  estate  under  the  statute 
and  cannot  have  his  claim  allowed.  If  his  claim  remains 
contingent  during  the  whole  of  the  two  years  allowed  for 
the  exhibition  of  claims  against  the  estate,  he  cannot  par- 
ticipate in  the  distribution  by  the  administrator  unless  he 
finds  estate  of  the  deceased  not  inventoried  or  accounted  for. 
(Stone  v.  Clarke,  40  111.  411;   Dugger  v.  Oglesby,  99  id. 
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405;  Sny docker  v.  Swan  Land  and  Cattle  Co.  154  id.  220; 
Mackin  v.  Haven,  187  id.  480;  Pearson  v.  McBean,  231  id. 
536.)  That  Shoemaker's  liability  on  the  bond  was  contin- 
gent is  manifest,  for  there  could  be  no  breach  of  the  con- 
dition until  judgment  in  the  action,  which  was  uot  until 
more  than  two  years  after  distribution  and  settlement  of 
the  estate. 

It  does  not  follow,  however,  because  the  claim  may 
not  share  in  the  distribution  by  the  administrator,  that  the 
holder  is  barred  from  pursuing  the  assets,  real  or  personal, . 
into  the  hands  of  the  heirs,  devisees  or  legatees.  Such  con- 
clusion would  follow  if  the  claim  had  been  of  such  a  charac- 
ter that  it  could  have  been  presented  to  and  allowed  against 
the  administrator.  The  law  having  given  a  remedy  in  such 
case,  it  must  be  pursued.  But  the  limitation  established  by 
section  70  of  the  statute  is  not  a  general  limitation  upon  all 
remedies  against  the  property  of  deceased  persons.  The 
Administration  act  is  a  specific  act  adopted  for  the  par- 
ticular purpose  of  facilitating  the  early  settlement  of  the 
estates  of  deceased  persons.  {Waughop  v.  Bartlett,  165 
111.  124.)  Demands  against  such  estates  must  be  exhibited 
within  two  years  from  the  grant  of  administration,  but 
where  the  demand  is  of  such  a  nature  that  it  is  during  all 
of  such  period  of  two  years  merely  a  contingent  liability 
and  not  a  fixed  obligation  of  the  estate,  it  cannot  be  al- 
lowed or  considered  in  the  settlement  of  the  estate  by  the 
administrator.  This  limitation,  which  has  been  reduced  to 
one  year  by  the  amendment  of  1903,  does  not,  however, 
apply  to  actions  against  heirs,  devisees  or  legatees  to  sub- 
ject property  of  the  estate  received  by  them  to  the  payment 
of  contingent  liabilities  of  the  deceased.  Such  actions,  if 
otherwise  maintainable,  are  subject  only  to  the  general  Stat- 
ute of  Limitations.  Ryan  v.  Jones,  15  111.  i;  Bugger  v. 
Oglesby,  supra;  Snydacker  v.  Swan  Land  and  Cattle  Co. 
supra;  Mackin  v.  Haven,  supra;  Morse  v.  Pacific  Railway 
Co.  191  111.  356. 
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Sections  ii,  12,  13  and  14  of  our  Statute  of  Frauds 
provide  certain  remedies  for  creditors  against  the  heirs  and 
devisees  of  deceased  persons,  but  they  were  not  available 
to  the  defendant  in  error  because  there  was  no  deficiency 
of  personal  assets.  This  suit  is  not  brought  and  could  not 
be  maintained  under  those  sections  or  either  of  them.  If 
maintainable  at  all,  it  is  under  the  original  jurisdiction  of 
the  court  of  chancery  over  the  estates  of  deceased  persons, 
whereby  that  court  could  reach  property  that  should  be  ap- 
plied to  the  payment  of  debts.  The  remedies  given  by  the 
statute  were  intended  to  enlarge,  and  not  to  take  away  or 
limit,  the  remedies  theretofore  existing.  Former  remedies 
were  not  superseded  but  additional  and  cumulative  reme- 
dies were  created.  (Mackin  v.  H(wen,  supra.)  If  cred- 
itors had  the  right,  in  the  absence  of  the  statute,  to  compel 
legatees  to  refund,  the  statute  has  not  deprived  them  of  that 
right.  On  this  subject  it  is  said  by  Justice  Story  (i  Eq. 
Jur.  sec.  92)  :  "Legatees  are  always  compellable  to  re- 
fund in  favor  of  creditors,  because  the  latter  have  a  prior- 
ity of  right  to  satisfaction  out  of  the  assets."  And  again 
(vol.  2,  sec.  1251) :  "Another  illustration  of  implied  trusts 
may  be  found  in  the  common  case  of  a  suit  in  equity  by  a 
creditor  of  an  estate  to  recover  his  debt  from  legatees  and 
distributees  who  have  received  payment  of  their  claims  from 
the  executor  acting  by  mistake  but  bona  fide  and  without 
fault,  before  a  due  discharge  of  all  debts.  *  ♦  ♦  He  has 
a  clear  right  in  equity,  in  such  case,  to  follow  the  assets  of 
the  testator  into  their  hands  as  a  trust  fund  for  the  pay- 
ment of  his  debt.  The  legatee  and  distributee  are  in  equity 
treated  as  trustees  for  this  purpose,  for  they  are  not  entitled 
to  anything  except  the  surplus  of  the  assets  after  all  the 
debts  are  paid."  In  Noel  v.  Robinson,  i  Vem.  90,  and 
Newman  v.  Barton,  2  id.  205,  it  is  stated  that  the  common 
justice  of  the  court  will  compel  a  legatee  to  refund,  and  that 
a  creditor  shall  follow  the  assets  in  equity  into  whosoever's 
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hands  they  coine.  The  administration  and  settlement  of 
estates  is  an  acknowledged  branch  of  jurisdiction  of  courts 
of  chancery  in  appropriate  cases.  (VanSyckle  v.  Richard- 
,son,  13  111.  171 ;  VanMeter^s  Heirs  v.  Loves  Heirs,  33  id. 
260;  Biting  V.  First  Nat,  Bank,  173  id.  368.)  It  is  an  es- 
tablished doctrine  of  equity  that  creditCM-s  who  have  not 
been  guilty  of  laches  may  pursue  the  assets  into  the  hands 
of  the  distributees  where  distribution  has  been  made  with- 
out discharging  their  debts.  Public  Works  v.  Columbia 
College,  17  Wall.  521;  Williams  v.  Gibbes,  17  How.  239; 
Continental  Nat.  Bank  v.  Heilman,  81  Fed.  Rep.  36;  David 
V.  Prowd,  I  Myl.  &  K.  200;  Sawyer  v.  Birchm^re,  2  Myl. 
&  Cr.  612. 

Although  no  action  at  law  lies,  or  ever  did  lie,  against 
distributees  of  personal  property,  whether  legatees  or  heirs, 
for  a  debt  of  the  ancestor,  the  ancient  remedy  by  a  bill  in 
equity  for  a  discovery,  if  necessary,  and  an  account  of  as- 
sets received  applicable  to  the  payment  of  the  decedent's 
debts,  still  continues.  This  jurisdiction  had  its  origin  not 
only  in  the  general  authority  over  trustees  and  trusts,  but 
in  the  imperfect  and  defective  power  of  the  ecclesiastical 
courts.  It  was  sufficient  that  a  debt  existed  against  the  es- 
tate of  a  decedent  and  that  there  was  property  which  should 
be  applied  to  its  payment  to  justify  the  interposition  of  the 
court  of  equity,  but  where  distribution  had  been  made  an- 
other creditor  could  not  ask  for  a  return  of  the  money  or 
a  proportional  part  from  the  distributees  if  he  had  received 
notice  of  the  proceedings  or  had  been  guilty  of  laches  or 
unreasonable  delay.  (Public  Works  v.  Columbia  College, 
supra.)  No  question  can  exist  of  the  validity  of  the  excuse 
for  the  failure  of  the  defendant  in  error  to  present  its  claim 
to  the  administrator  before  distribution,  or  of  the  equity 
of  the  position  that  the  legatee  who  is  a  volunteer  should 
not  retain  the  property  of  the  estate  while  a  creditor  goes 
unpaid. 
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Since  the  personal  property  received  by  each  of  the  lega- 
tees exceeds  the  amount  of  the  decree,  it  is  unnecessary  to 
consider  the  questions  argued  in  regard  to  the  real  estate  in 
Illinois  and  South  Dakota. 

The  decree  was  right,    It  is  affirmed. 

Decree  affirmed. 


Evan  Wilus,  Appellant,  vs,  Charlk  K.  Zorger  et  al. 

Appellees. 

Opinion  filed  April  jp,  ip/j — Rehearing  denied  June  4,  iprj, 

1.  Specific  performance — when  a  verbal  contract  concerning 
land  should  be  enforced.  Where  a  verbal  contract  by  which  the 
owner  of  land  agrees  to  give  it  to  another  person  if  the  latter  will 
stay  on  the  farm  and  work  it  as  the  owner  desires,  as  long  as  the 
owner  lives,  is  clearly  proved  and  is  carried  out  by  such  person 
by  living  on  the  farm  and  working  it  for  forty  years,  until  the 
owner's  death,  a  court  of  equity  will  decree  specific  performance, 
where  it  is  clear  that  to  deny  such  relief  would  be  most  inequitable 
and  unjust. 

2.  Same — wltat  is  sufficient  proof  of  verbal  contract.  While  a 
verbal  contract  concerning  land  must  be  proven  by  clear  and  sat- 
isfactory evidence  yet  direct  proof  is  not  essential,  and  if  all  the 
facts,  including  the  acts  and  declarations  of  the  parties,  satisfy  the 
court  that  the  terms  of  the  contract  have  been  established  and  that 
the  complainant  has  performed  his  agreement  the  contract  should 
be  enforced,  even  though  it  does  not  appear  that  either  party  stated 
the  contract  to  any  witness  when  both  the  parties  were  together. 
(Geer  v.  Goudy,  174  111.  514,  and  Vail  v.  Rynearson,  249  id.  501, 
distinguished.) 

ViCKERS,  J.,  dissenting. 

AppEai.  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Herrick  &  Herrick,  for  appellant. 

W11.1.1AM  MoNSON,  L.  O.  W11.UAMS,  Fred  Bali.,  and 
Stone  &  Gray,  (John  Fuller,  guardian  ad  litem,)  for 
appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  bill  filed  in  the  circuit  court  of  DeWitt  county 
by  Evan  Willis  against  the  heirs-at-law  of  Jacob  K.  Zorger, 
deceased,  to  enforce  an  oral  agreement  alleged  to  have  been 
made  between  Zorger  and  Willis  whereby  Zorger  contracted 
to  give  a  485-acre  farm  in  DeWitt  county  to  Willis.  After 
the  pleadings  were  settled,  testimony  was  taken  before  a 
master  and  reported  to  the  court.  Upon  a  hearing  the  bill 
was  dismissed  for  want  of  equity,  and  this  appeal  followed. 

The  contract  sought  to  be  specifically  enforced  is  set 
out  in  the  amended  bill  in  the  following  words :  "The  said 
Jacob  K.  Zorger  promised  the  complainant  that  if  he  would 
stay  upon  said  premises  and  look  after  and  care  for  the 
same  and  do  the  work  which  he  desired  done  upon  said 
farm  as  long  as  he,  the  said  Jacob  K.  Zorger,  should  live, 
then  at  the  death  of  him,  the  said  Jacob  K.  Zorger,  he,  the 
said  Zorger,  would  give  to  the  complainant  for  his  services, 
as  aforesaid,  the  real  estate  hereinbefore  described  and  upon 
which  the  complainant  then  and  there  resided." 

The  record  shows  that  Zorger  was  a  bachelor  and  left 
no  heirs  except  two  brothers  and  the  descendants  of  certain 
deceased  brothers  and  sisters ;  that  he  died  as  the  result  of 
an  accident  in  the  year  1910,  eighty-six  years  of  age,  never 
recovering  consciousness  after  his  injury;  that  the  appel- 
lant was  his  nephew  and  was  sixty-four  years  of  age  at 
the  time  of  Zorger's  death;  that  the  latter  died  seized  of 
about  1 100  acres  of  farm  land  in  DeWitt  .county  and  sev- 
eral thousand  dollars'  worth  of  personal  property.  The 
evidence  tends  to  show  that  the  appellant  came  from  his 
home  in  the  east  at  the  request  of  Zorger  in  1870  and 
commenced  to  work  for  the  latter  as  a  farm-hand  upon 
285  acres  of  the  farm  now  in  question,  which  was  then 
owned  by  Zorger;  that  he  continued  to  so  work  until  1876, 
when  he  rented  the  farm;  that  after  he  had  farmed  the 
place  for  about  a  year  he  entered  into  a  partnership  with 
Zorger  whereby  he  was  to  live  upon  the  farm  and  carry 
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it  on,  and  he  and  Zorger  were  to  raise  stock,  (cattle  and 
hogs,)  feed  the  grain  and  hay  raised  thereon  and  pasture 
the  grazing  land  and  divide  the  profits  and  the  increase  of 
stock;  that  during  the  years  immediately  following,  Zor- 
ger purchased,  at  various  times,  land  immediately  adjoin- 
ing the  285  acres  and  added  to  the  farm  run  by  Willis,  to 
be  used  for  feeding,  stock  raising  and  pasture  by  the  par- 
ties; that  Zorger  fiu-nished  most  of  the  capital  that  was 
used  in  the  stock  business,  and  that  they  kept  during  many 
years  some  hundred  head  of  cattle  and  frequently  as  many 
as  two  hundred  head  of  hogs;  that  they  bought  large  quan- 
tities of  corn,  which  was  fed  to  the  stock  on  the  farm; 
that  Zorger  did  most  of  the  buying,  shipping  and  selling 
and  handling  of  the  money,  the  expenses  of  the  farm  fre- 
quently being  paid  by  Zorger  by  checks,  upon  orders  drawn 
by  appellant ;  that  appellant  worked  very  hard  on  the  farm 
from  early  morning  until  late  at  night,  in  all  kinds  of 
weather.  The  decree  of  the  circuit  court  found  that  all  of 
these  facts  had  been  proved,  and  in  addition  found  that  at 
the  time  the  appellant  took  possession  of  said  premises  they 
were  grown  up  with  brush,  undergrowth  and  small  timber, 
poorly  fenced  and  but  little  improved,  and  that  appellant 
had  cleared  said  land  of  said  brush,  undergrowth  and  small 
timber  and  had  fenced  and  improved  the  premises  and 
brought  the  same  into  a  high  state  of  cultivation  as  a  grain 
and  stock  farm ;  that  appellant  seldom  had  any  money  and 
that  his  living  expenses  were  usually  paid  by  orders  drawn 
by  him  on  Zorger;  that  Zorger  expressly  stated  to  many 
persons  that  he  had  promised  to  convey  to  appellant  all  of 
the  lands  in  question  under  and  by  virtue  of  an  arrange- 
ment or  contract  between  the  said  Willis  and  the  said  Zor- 
ger, by  the  terms  of  which  said  Willis  was  to  live  upon  and 
care  for  the  said  premises  as  long  as  Zorger  should  live  and 
that  at  the  latter's  death  said  premises  were  to  belong  to 
Willis ;  that  Willis  had  remained  in  possession  of  the  285- 
acre  tract  from  the  time  he  went  into  possession,  in  1877, 
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under  the  agreement  in  question,  and  remained  in  posses- 
sion of  the  other  tracts  composing  the  485  acres  from  the 
time  they  were  purchased  by  Zorger  until  the  latter's  death. 
The  court  further  found  that  by  reason  of  said  agreement 
or  arrangement,  as  set  out  in  said  amended  bill,  not  being 
proven  or  established  by  the  testimony  of  any  witness  or 
witnesses  who  had  heard  said  Willis  and  Zorger  state  the 
terms  of  said  arrangement,  agreement  or  contract  in  the 
presence  of  each  other,  therefore  said  contract,  agreement 
or  arrangement  had  not  been  satisfactorily  proven  or  es- 
tablished. 

It  is  very  evident  from  the  findings  in  the  decree  that 
the  chancellor  dismissed  the  bill  for  want  of  equity,  not 
because  he  believed  the  evidence  did  not  disclose  that  such 
a  contract  as  alleged  in  the  amended  bill  had  been  made 
between  Zorger  and  Willis,  but  solely  because  the  testimony 
did  not  show  that  such  agreement,  contract  or  arrangement, 
or  an  extension  or  renewal,  had  been  stated  by  either  of 
them  to  any  witness  when  they  were  together  or  by  some- 
one in  their  presence  and  with  their  assent.  Counsel  for 
appellees  contend  that  the  holdings  of  this  court  are  in  ac- 
cord with  this  finding  of  the  decree,  citing,  among  other 
cases,  Worth  v.  Worth,  84  111.  442.  In  that  case  this  court 
stated  (p.  443)  :  "While  we  do  not  hold  that  a  case  may 
not  be  made  out  by  proof  of  the  declarations  of  a  person, 
there  are,  however,  respectable  authorities  that  go  that  far ; 
yet  we  are  not  satisfied  that  the  evidence  in  this  case  is  of 
that  clear,  definite  and  satisfactory  character  that  it  should 
be  to  require  a  court  to  compel,  by  decree,  the  conveyance 
of  land."  The  above  was  quoted  with  approval  by  this 
court  in  Standard  v.  Standard,  223  111.  255.  In  addition 
to  these  authorities  counsel  for  appellees  rely  upon  Geer  v. 
Goudy,  174  111.  514.  In  this  last  case  the  alleged  oral  con- 
tract in  question  was  between  a  father  and  a  son,  and  the 
court,  after  stating  that  a  court  of  equity  would  not  en- 
force a  gift  of  land  by  a  father  to  his  son  unless  the  gift 
268  -  37 
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had  been  acted  upon  by  taking  possession  and  by  the  ex- 
penditure of  money  in  the  making  of  improvements  with 
the  knowledge  and  consent  of  the  promisor,  stated  that  all 
the  authorities  agreed  that  such  a  promise  might  be  estab- 
lished by  proof  which  was  clear,  definite  and  unequivocal, 
and  that  "mere  declarations  made  by  the  promisor  or  donor 
to  third  persons  do  not  constitute  such  clear,  definite  and 
unequivocal  testimony."  It  was  further  stated  that  the  con- 
tract between  father  and  son,  from  the  nature  of  the  rela- 
tion, was  required  to  be  proved  by  evidence  different  from 
that  which  might  be  required  between  strangers.  Clearly, 
what  was  said  there  was  intended  to  apply  to  the  facts 
of  that  case  as  to  an  oral  contract  between  parent  and 
child.  Counsel  also  cite  Vail  v.  Rynearson,  249  111.  501, 
where  an  oral  contract  in  question  was  entered  into  between 
an  aunt  and  a  nephew.  In  that  case  there  was  direct  evi- 
dence by  three  witnesses  as  to  the  making  of  the  contract, 
or  sanctioning  it  thereafter,  between  the  parties  thereto.  In 
commenting  upon  the  other  evidence  in  the  record  we  said 
(P-  507)  :  "Such  a  contract  as  was  alleged  must  be  clearly 
proved  and  no  doubt  must  be  left  as  to  its  terms.  If  the 
proof  of  the  contract  rested  upon  declarations  of  Mrs.  Har- 
ris in  the  absence  of  the  complainant  they  would  be  insuf- 
ficient, and  it  is  equally  true  that  if  there  was  a  contract 
any  declarations  made  by  her  in  his  absence  would  not  bind 
him."  This  is  undoubtedly  correct.  The  declarations  made 
by  one  party  as  to  a  contract  with  another  person  cannot 
bind  the  latter  unless  he  agrees  thereto.  It  is  not  said  in 
that  case  that  the  second  party  could  not  be  bound  if  he 
had  agreed  to  the  contract,  even  though  there  was  no  direct 
evidence  by  anyone  that  the  contract  had  been  stated  by 
either  party  to  any  witness  when  both  parties  were  present. 
While  an  oral  contract  of  this  kind,  and  all  of  its  terms, 
must  be  clearly  and  satisfactorily  proven,  we  think  the 
weight  of  authority  is  that  such  a  contract  may  be  proved 
by  other  than  direct  evidence ;  that  where  the  facts,  includ- 
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ing  the  acts  of  the  parties,  raise  a  convincing  implication 
that  the  contract  was  actually  made,  and  satisfy  the  court 
that  its  terms  and  provisions  are  sufficient  to  justify  its  en- 
forcement, it  should  be  upheld.  (36  Cyc.  689,  and  cases 
cited.)  In  Allison  v.  Burns,  107  Pa.  50,  it  was  held  that 
where  the  contracting  parties  were  not  parent  and  child  such 
a  contract  might  be  proved  by  the  acts  and  declarations  of 
the  parties,  either  together  or  separately.  See,  also,  Loney 
v.  Loney,  86  Md.  652;  Wright  v.  Wright,  99  Mich.  170; 
Karren  v.  Rainey,  30  Utah,  7;  Bezington  v.  Bevington, 
[Iowa]  no  N.  W.  Rep.  840.)  Fairly  construed,  we  think 
the  decisions  in  this  State  uphold  this  rule. 

Is  the  competent  evidence  in  this  record  of  such  a  nature 
as  to  prove  definitely,  clearly  and  unequivocally  the  terms 
of  this  contract?  Some  thirty  witnesses  swore  to  having 
heard  Jacob  K.  Zorger,  during  the  last  fourteen  to  sixteen 
years  of  his  life,  say  he  intended  Willis  to  have  the  farm, 
and  many  of  them,  going  farther,  testify  that  he  stated  he 
had  arranged  with  Willis  to  remain  on  and  care  for  the 
premises  in  question  as  long  as  he  (Zorger)  lived,  with  the 
understanding  that  if  Willis  did  so  said  premises  were  to 
be  conveyed  to  him  or  were  to  be  his  when  Zorger  died. 
One  witness  testified  that  Zorger  stated  that  he  owned  the 
farm  but  was  going  to  deed  it  to  Willis  before  he  died; 
another,  that  Zorger  stated  that  Willis  had  been  a  good 
friend  to  him  and  had  worked  hard  on  the  place,  and  he 
calculated  for  him  to  have  the  farm  when  he  (Zorger)  was 
done  with  it;  another,  that  Zorger  said  he  was  going  to 
leave  Willis  the  farm  some  time;  another,  that  Zorger 
stated  that  Willis  had  done  a  lot  of  hard  work  out  there, 
and  "I  expect  some  day  that  place  to  be  his;"  another,  that 
Zorger  said  he  intended  to  make  a  deed  to  Willis  for  the 
land  when  he  (Zorger)  was  dead,  if  Willis  stayed  on  the 
farm  as  long  as  he  (Zorger)  lived;  another,  that  Zorger 
said  Willis  "don't  own  the  farm  yet,  but  I  calculate  to  give 
it  to  him ;"   still  another,  that  he  talked  with  Zorger,  about 
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a  year  before  his  death,  about  putting  some  fence  on  the 
farm,  and  that  Zorger  replied,  **The  place  belongs  to  Willis 
after  this  year;  he  will  have  to  keep  up  the  fence."  An- 
other witness  testified  that  in  1908  he  tried  to  rent  some  of 
this  land  from  Zorger,  and  that  after  he  had  made  a  par- 
tial arrangement  therefor  Zorger  told  him  that  he  (witness) 
would  have  to  let  him  off  because  Willis  was  out  of  humor 
about  it;  that  he  had  a  contract  with  Willis  that  if  he 
stayed  with  him  as  long  as  he  (Zorger)  lived  he  (Willis) 
was  to  have  the  place ;  that  as  a  result  the  witness  did  not 
rent  the  land  from  Zorger.  Another  witness  stated  that  he 
talked  with  Zorger  about  renting  the  farm,  and  that  he 
said  he  would  rent  him  another  farm  but  would  not  rent 
him  that  farm,  as  he  had  made  arrangements  with  Willis 
that  he  was  to  stay  on  it  during  his  lifetime,  and  that  he 
would  rent  it  to  nobody.  Another  witness  testified  that  he 
had  a  conversation  with  Zorger  in  1909  with  reference  to 
buying  80  acres  of  this  land,  and  that  Zorger  told  him  that 
was  the  best  farm  land  he  had;  that  he  would  let  him 
know  whether  he  would  sell  it;  that  in  a  few  weeks  wit- 
ness again  met  Zorger  and  the  latter  told  him  he  could  not 
sell  the  land, — that  Willis  would  get  mad  and  he  was  afraid 
he  would  lay  down  on  his  deal ;  that  he  had  promised  Wil- 
lis the  farm  at  his  (Zorger's)  death  and  he  would  not  sell 
any  of  it.  Another  witness  testified  that  in  1901  he  built 
a  house  on  the  farm  in  question  for  Zorger  and  that  the 
latter  was  present  when  the  site  was  being  chosen;  that 
there  was  a  dispute  between  Zorger,  Willis  and  the  latter's 
wife  as  to  where  the  house  should  be  located,  and  finally 
Zorger  told  the  witness  to  put  the  house  where  Mrs.  Willis 
wanted  it;  that  he  intended  them  to  have  the  farm  when 
he  was  dead.  Mr.  and  Mrs.  Willis  were  both  present  at 
the  time  of  this  conversation.  Two  of  the  witnesses  here- 
tofore referred  to  as  testifying  with  reference  to  renting 
the  farm,  stated  that  after  talking  with  Zorger  they  went 
and  talked  with  Willis,  and  that  he  told  them  that  he  had 
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a  contract  with  Zorger  about  the  farm  substantially  as  al- 
leged in  the  amended  bill,  and  that  thereafter  they  repeated 
this  conversation  with  Willis  to  Zorger  and  that  Zorger 
said  that  was  correct, — ^that  he  had  such  a  contract.  An- 
other witness  overheard,  a  year  or  two  before  Zorger's 
death,  a  discussion  between  Zorger  and  Willis  about  the 
farm,  and  testified  that  Zorger,  a  few  minutes  after  Willis 
left,  stated  to  witness,  "I  think  I  ought  to  have  something 
to  say  about  the  farm  even  though  it  does  belong  to  Willis." 

Without  question  the  testimony  shows  that  Zorger  had 
planned  for  many  years  that  at  his  death  this  farm  was  to 
be  appellant's  provided  the  latter  carried  on  the  farni  as 
long  as  he  (Zorger)  lived.  True,  the  testimony  of  some 
of  these  witnesses  might  be  characterized  as  general  state- 
ments of  Zorger,  insufficient,  in  themselves,  to  sustain  a 
verbal  contract  for  this  land,  but  not  all  of  these  declara- 
tions are  of  that  character.  They  are  definite  and  specific, 
made  on  occasions  when  it  was  most  natural  and  reasonable 
that  they  should  be  made  by  Zorger  in  explanation  of  his 
acting  as  he  did.     . 

The  alleged  contract  was  verbal,  and  such  contracts 
must  be  proved  clearly,  definitely  and  unequivocally  by  com- 
petent evidence,  but  when  so  proved,  verbal  contracts  that 
are  partly  performed  in  reliance  thereon  can  be  enforced  in 
equity.  The  ground  upon  which  this  remedy  rests  in  such 
cases  is  that  of  equitable  fraud.  (4  Pomeroy's  Eq.  Jur. — 
3d  ed. — ^sec.  1409.)  In  equity  "the  rights  and  duties  of 
the  parties  are  the  same  as  they  would  have  been  if  the 
contract  had  been  written  and  signed,  and  unless  the  one 
who  has  performed  the  contract  in  good  faith  can  be  made 
whole  in  damages  he  is  left  without  any  adequate  remedy 
at  law,  and  equity  will  compel  the  other  party  to  do  the 
thing  which  was  agreed  to  be  done."  {Gladville  v.  McDole, 
247  111.  34.)  There  is  no  adequate  remedy  at  law  for  ap- 
pellant if  the  evidence  in  this  record  sustains  the  allegations 
of  the  bill.     He  has  fully  carried  out  his  part  of  the  con- 
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tract.  He  could  not  recover  at  law,  because  of  the  Statute 
of  Limitations,  for  his  labor  during  many  years  of  this 
service.  The  evidence  discloses  that  these  services  were 
worth  at  least  $ioo  a  month,  and  that  such  services,  during 
all  of  the  years  since  the  contract  was  made,  at  that  rate 
amount  approximately  to  what  the  land  in  question  is  now 
worth,  that  being  about  $ioo  an  acre. 

Counsel  for  appellees  contend  that  the  evidence  in  this 
record  is  more  consistent  with  the  theory  that  appellant  was 
a  tenant  of  Zorger  than  that  he  farmed  the  land  under  the 
agreement,  as  alleged  in  the  amended  bill.  The  evidence  in 
the  record  offered  by  them  tending  to  support  this  is  the 
fact  that  Zorger  had  this  l^nd  in  his  name  at  the  time  of 
his  death  and  paid  the  taxes;  that  the  orders  drawn  by 
Willis  upon  Zorger  generally  stated  that  they  should  be 
charged  to  his  (Willis*)  account,  and  that  the  stock  on  the 
farm  during  the  years  previous  to  Zorger's  death  was  as- 
sessed jointly  to  Zorger  and  Willis.  The  evidence,  as  we 
have  stated,  shows  clearly  that  Willis  had  very  little  cash 
during  all  these  years;  that  the  orders  he  drew  on  Zorger 
which  were  paid  by  the  latter,  all  told,  as  found  in  the  rec- 
ord, amounted  to  less  than  $2000.  No  one  testifies  to  any 
statement  made  by  Zorger  during  his  lifetime  which  even 
tended  to  show  that  the  contract  alleged  in  the  amended 
declaration  did  not  exist  between  him  and  appellant.  On 
the  contrary,  all  of  his  statements  as  testified  to,  and  sub- 
stantially all  the  other  evidence  in  the  record,  is  more  con- 
sistent with  the  allegations  of  the  bill  than  with  the  theory 
contended  for  by  appellees. 

Counsel  for  appellees  insist  that  an  agreement  intro- 
duced by  them,  dated  March  25,  1884,  by  which  appellant 
agreed  to  work  for  Zorger  for  eight  months,  doing  any  kind 
of  farm  labor  "in  his  farm,"  for  $200,  nothing  further  be- 
ing said  as  to  the  land  upon  which  the  fami  labor  should 
be  perfonned,  is  so  inconsistent  with  the  claim  of  appellant 
that  he  ought  not  to  recover.     Appellant  himself  is  pre- 
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vented  by  law  from  testifying  in  this  case  as  to  the  con- 
tracts, if  any,  that  he  made  with  Zorger.  The  evidence 
in  the  record  tends  to  show  that  a  year  or  two  before  the 
date  of  this  contract  he  and  Zorger  had  litigation  with  a 
neighbor  over  the  killing  of  some  sheep  by  dogs  kept  on 
this  farm ;  that  these  dogs  were  assessed  on  the  tax  books 
to  Zorger  and  Willis.  The  testimony  further  shows  that 
this  litigation  was  finally  settled  by  Zorger  and  Willis  pay- 
ing certain  amounts  to  the  neighbor  in  question.  There  is 
also  some  evidence  tending  to  show  that  Zorger  entered  into 
this  contract  with  Willis  so  that  the  plaintiff  in  that  damage 
suit  could  not,  if  he  obtained  judgment,  levy  on  the  land 
in  question.  Whatever  may  be  the  facts  as  to  this,  the  al- 
legations of  the  amended  bill  are  that  the  agreement  made 
between  Zorger  and  Willis  was  renewed,  extended,  en- 
larged and  amplified  from  time  to  time  as  additional  land 
was  purchased  after  the  original  contract  was  entered  into. 
It  appears  that  one  tract  belonging  to  the  485-acre  farm 
was  purchased  as  late  as  1893,  that  another  was  purchased 
in  1886,  another  in  1887  and  still  others  in  1890.  The  evi- 
dence shows  that  as  soon  as  these  various  tracts  of  land 
were  purchased  they  were  farmed  by  Willis  under  what- 
ever agreement  he  had  with  Zorger  as  to  the  other  land. 
All  the  testimony  with  reference  to  Zorger's  statements 
made  after  1894  (and  most  of  the  testimony  was  as  to 
statements  made  after  that  date)  referred  to  the  entire  farm 
of  485  acres.  In  view  of  the  allegations  of  the  bill  and 
the  proof  referring  to  the  statements  of  Zorger  confirming 
the  agreement  long  after  all  of  the  485  acres  was  being 
farmed  by  Willis,  it  appears  that  whatever  agreement  ex- 
isted was  understood  by  both  Zorger  and  Willis  as  applying 
to  all  this  land.  Whatever  may  have  been  the  reason  for 
entering  into  said  contract  of  1884  between  Zorger  and 
Willis,  we  think  there  is  ample  evidence  of  a  contractual 
relation  existing  between  Zorger  and  Willis  for  years  prior 
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to  Zorger's  death,  in  accordance  with  the  allegations  of  the 
amended  bill. 

Counsel  for  appellees  further  argue  that  the  fact  that  the 
evidence  in  the  record  showed  that  Mrs.  Willis,  the  wife 
of  appellant,  was  dissatisfied  with  whatever  agreement  ex- 
isted between  appellant  and  Zorger  was  inconsistent  with 
the  claims  of  appellant.  This  evidence,  in  our  judgment, 
has  little  weight  either  way,  but  it  is  fully  as  consistent 
with  the  allegations  of  the  bill  as  it  is  with  the  theory  con- 
tended for  by  appellees.  It  might  well  be  argued  that  Mrs. 
Willis  was  dissatisfied  with  Zorger  because  he  did  not  exe- 
cute some  paper  showing  the  agreement  existing  between 
Zorger  and  Willis. 

It  is  further  argued  by  counsel  for  appellees  that  the 
description  of  the  property  is  not  sufficiently  definite  to  jus- 
tify a  decree  of  specific  performance.  There  can  be  no 
question  from  this  record  that  appellant  farmed  and  had 
possession  of  all  of  the  485  acres  of  land  here  in  question 
at  the  time  of  Zorger's  death  and  remained  there  until  the 
filing  of  this  bill.  All  of  the  statements  made  by  Zorger 
in  the  last  years  of  his  life  with  reference  to  the  contract 
l^etween  him  and  Willis  clearly  referred  to  this  485-acre 
farm.  The  descriptions  of  the  land  in  the  allegations  of 
the  bill  are  accurate,  and  the  proof,  in  our  judgment,  sup- 
ports these  allegations. 

None  of  Zorger's  relatives  other  than  appellant  appear 
to  have  had  any  business  dealings  with  him.  What  more 
natural,  under  the  circumstances,  than  that  he  should  have 
planned  and  agreed  to  give  this  fann  to  his  nephew,  who 
had  been  associated  with  him  in  business  for  forty  years? 

We  think  the  weight  of  the  evidence  is  to  the  effect 
that  Willis  was  conducting  the  farm  on  the  terms  and  con- 
ditions of  the  contract  as  alleged  in  the  said  amended  bill, 
with  the  full  knowledge  and  understanding  of  Zorger  that 
he  was  so  doing  and  with  the  latter's  sanction  and  approval. 
The  evidence  tends  to  show  that  the  investment  of  the 
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money  which  was  put  into  the  additional  lands  that  were 
purchased  and  became  a  part  of  this  farm  after  1886  was 
made  possible  by  the  labor  and  services  of  appellant  Now, 
in  his  old  age,  to  deprive  him  of  the  fruits  of  his  labor 
by  refusing  to  carry  out  the  contract  in  question  would  be 
most  inequitable  and  unjust.  The  decisions  of  this  court  in 
Warren  v.  Warren,  105  111.  568,  Anderson  v.  Manners,  243 
id.  405,  Daiby  v.  MaxHcld,  244  id.  214,  and  Gladville  v. 
McDole,  supra,  on  facts  somewhat  similar  to  these,  fully 
justify  this  conclusion. 

Most  of  appellees  herein  did  not,  by  their  answers  to  the 
amended  bill,  raise  the  question  that  this  contract  was  in- 
valid as  against  the  Statute  of  Frauds.  A  contract  resting 
in  parol  may  be  enforced  unless  the  party  against  whom  its 
enforcement  is  sought  pleads  the  Statute  of  Frauds.  {Clay- 
ion  V.  Lemen,  233  111.  435,  and  cases  cited;  Domeracki 
V.  Janikowskiy  255  id.  575.)  But  certain  of  appellees  are 
minors  and  the  court  must  regard  that  defense  as  pleaded 
by  them.  (Pinkney  v.  Weaver,  216  111.  185.)  We  have 
therefore  discussed  the  evidence  as  if  the  Statute  of  Frauds 
had  been  pleaded. 

If  there  was  a  contract  as  alleged, — and  we  consider 
that  there  was, — it  has  been  fully  performed  by  appellant, 
and  from  this  record  we  are  compelled  to  conclude  that  he 
could  not  be  recompensed  for  his  long  years  of  service  ex- 
cept by  the  specific  performance  of  this  agreement. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  amended  bill. 

Reversed  and  remanded,  with  directions, 

Mr.  Justice  Vickers,  dissenting. 
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Christian  W.  Kronmeyer  et  al.  Plaintiffs  in  Error,  vs. 
Werden  Buck,  Defendant  in  Error. 

Opinion  filed  April  ip,  ipi 3— Rehearing  denied  June  5,  1^13, 

1.  DuR^s — when  note  is  procured  by  duress,  A  note  executed 
by  a  woman  under  the  belief  that  her  brother  would  be  sent  to  jail 
if  she  did  not  immediately  do  so  will  be  regarded  as  procured  by 
duress,  even  though  no  promise  of  immunity  was  expressly  made, 
where  the  circumstances  were  such  as  to  induce  her  to  believe  that 
her  brother  would  not  be  prosecuted  if  she  signed  the  note  but 
that  he  would  be  sent  to  jail  if  she  did  not. 

2.  Same — when  duress  is  not  available  to  avoid  a  deed.  Where 
a  deed  is  executed  to  secure  an  amount  of  money  actually  due 
from  the  grantor  to  the  grantee  as  the  result  of  transactions  hav- 
ing a  criminal  aspect,  a  court  of  equity  will  not  set  aside  such  con- 
veyances even  though  their  execution  was  procured  by  threats  of 
criminal  prosecution. 

3.  Same — when  a  deed  will  be  set  aside  as  obtained  by  duress. 
A  deed  to  property  worth  $5000,  obtained  by  threatening  to  send 
the  grantor  to  jail  on  a  charge  of  embezzlement  from  his  employer, 
will  be  set  aside  as  obtained  by  fraud  and  duress  where  the  evi- 
dence is  doubtful  whether  the  grantor  owed  his  employer  anything, 
or,  at  most,  more  than  a  mere  trifling  sum,  although  the  employer 
and  his  attorney  charged  him  with  embezzling  a  large  amount  of 
money  and  claimed  they  had  proof  of  that  fact,  which  so  wrought 
upon  the  fears  of  the  employee,  in  his  extremely  nervous  condi- 
tion, that  he  executed  the  deed. 

4.  Same — what  is  necessary  to  sustain  a  compromise  of  doubt- 
ful claim.  To  sustain  a  compromise  of  a  doubtful  claim,  where  it 
later  turns  out  that  the  promisee  does  not  owe  the  claim,  it  is  es- 
sential that  the  controversy  shall  be  honestly  inaugurated  and  that 
perfect  fairness  and  good  faith  shall  characterize  the  conduct  of 
the  party  seeking  to  uphold  the  compromise  agreement. 

5.  Same — zvhen  rule  that  deed  will  not  be  set  aside  for  failure 
of  consideration  docs  not  apply.  The  rule  that  an  executed  convey- 
ance of  real  estate  will  not  be  set  aside  for  failure  of  consideration 
does  not  prevent  a  court  of  equity  from  granting  relief  as  between 
the  parties  to  a  deed,  where  the  deed  was  obtained  by  fraud  and 
duress  and  conveyed  property  worth  $5000  to  settle  an  alleged 
shortage  in  the  grantor's  accounts  with  the  grantee,  which,  if  it 
existed  at  all,  was  for  a  trifling  amount. 
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Writ  of  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Chari^s  B.  Campbei^l,  Judge,  presiding. 

J.  W.  D'Arcy,  for  plaintiffs  in  error. 

J.  L.  O'DoNNmx,  T.  F.  I>ONovAN,  and  J.  A.  Bray,  for 
defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Christian  W.  Kronmeyer  and  Sophia  M.  Staehle,  plain- 
tiffs in  error,  filed  their  bill  in  chancery  in  the  circuit  court 
of  Will  county  against  Werden  Buck  to  set  aside  a  deed 
made  by  Kronmeyer  to  Buck,  and  also  to  compel  Buck  to  re- 
fund the  proceeds  of  a  $1500  note  given  to  the  Will  County 
National  Bank,  which  said  note  was  signed  by  both  com- 
plainants. The  prayer  for  relief  was  based  on  the  charge 
that  the  instruments  were  fraudulently  obtained  through 
threats,  coercion  and  duress  and  that  they  were  without 
consideration.  Defendant  in  error  answered  denying  the 
allegations  of  the  bill,  to  which  a  replication  was  filed,  and 
the  cause  was  heard  upon  evidence  given  in  open  court. 
The  court  below  dismissed  the  bill  for  want  of  equity,  and 
complainants  have  sued  out  a  writ  of  error. 

The  evidence  shows  the  following  state  of  facts:  De- 
fendant in  error,  Buck,  was  engaged  in  the  sale  of  building 
material,  such  as  lime,  cement,  tile,  sewer  pipe,  and  also  sold 
coal.  Kronmeyer  had  been  in  the  employ  of  Buck  as  sales- 
man ahd  general  foreman  in  connection  with  his  business 
for  about  ten  years.  His  duties  required  him  to  be  in  and 
about  the  office  and  yards  of  the  place  of  business.  He  was 
authorized  to,  and  did,  receive  cash  for  merchandise  sold, 
usually  in  small  quantities,  and  carried  a  leather  pouch  in 
which,  the  money  was  placed  as  it  was  taken  in  by  him. 
The  bocJcs  were  kept  in  the  office,  and  when  money  was 
received  or  paid  out  by  Kronmeyer  it  was  his  duty  to  make 
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an  entry  on  the  cash  book  in  the  oflfice  showing  the  trans- 
action. These  transactions  were  not  always  entered  sepa- 
rately, but  one  entry  would  often  cover  several  small  trans- 
actions and  would  be  entered  as  cash  sales.  Sacks  were 
frequently  returned  and  cash  paid  for  them  at  the  rate  of 
ten  cents  each,  and  when  Kronmeyer  paid  out  cash  for 
sacks  or  for  other  purposes  it  was  his  duty  to  make  an  en- 
try on  the  book  charging  cash  with  the  amount  paid  out. 
He  owned  a  house  in  Lockport  in  which  he  resided  with 
his  wife  and  two  children  until  January  5,  191 1,  when  his 
wife  died  after  a  protracted  illness.  After  the  death  of  his 
wife  the  two  children,  being  aged  twelve  and  ten  years,  re- 
spectively, were  sent  to  Chippewa  Falls,  Wisconsin,  where 
he  had  a  married  daughter  residing.  He  continued  to  re- 
side in  Lockport,  occupying  one  of  the  rooms  of  his  house 
with  his  furniture.  After  the  death  of  his  wife  his  health 
commenced  declining.  He  lost  between  eighty  and  ninety 
pounds  in  weight  during  the  two  months  following  his 
wife's  death.  He  became  very  nervous  and  was  unable  to 
sleep.  He  was  under  the  treatment  of  physicians  but  was 
constantly  growing  worse.  On  March  18,  191 1,  he  went  to 
Chippewa  Falls  to  visit  his  children.  The  evidence  is  un- 
contradicted that  he  was  in  a  highly  nervous  condition,  un- 
able to  sleep,  and  had  an  excited,  unusual  stare  in  his  eyes. 
On  March  22  he  returned  to  Joliet  and  resumed  his  duties 
at  Buck's  place  of  business.  There  had  never  been  diffi- 
culty of  any  character  between  Kronmeyer  and  Buck,  and 
the  former  had  no  intimation  that  he  did  not  enjoy  the 
complete  confidence  and  esteem  of  Buck.  Coll  McNaugh- 
ton  was  the  attorney  and  confidential  adviser  of  Buck.  His 
office  was  about  six  blocks  from  Buck's  place  of  business. 
On  the  morning  of  March  23  Kronmeyer  received  a  tele- 
phone call  from  McNaughton  requesting  him  to  come  to 
McNaughton's  office.  He  reported  to  his  employer  that  he 
was  wanted  at  McNaughton's  office,  and  Buck  directed  him 
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to  take  his  horse  and  go  and  see  McNaughton.  On  his  ar- 
rival at  the  office  the  door  was  closed  and  a  conversation 
took  place,  followed  by  the  execution  of  the  deed  which  is 
sought  to  be  set  aside  in  this  proceeding.  There  is  a  dis- 
agreement between  Kronmeyer  on  the  one  hand  and  Mc- 
Naughton and  Buck  on  the  other  as  to  what  took  place  in 
the  office.  Kronmeyer  testifies  that  when  he  arrived  at  the 
office  McNaughton  spoke  to  him  in  a  harsh  tone  of  voice 
and  accused  him  of  stealing  from  Buck,  and,  pointing 
toward  the  county  jail,  which  stood  nearby,  said  that  he 
would  be  sent  to  jail  unless  the  matter  was  adjusted.  He 
also  testifies  that  police  officer  Hennessey  was  outside  the 
door;  that  within  two  or  three  minutes  after  Kronmeyer 
arrived  at  the  office  Buck  entered  and  told  Kronmeyer  he 
had  been  robbing  him  for  years,  and  accused  him  of  having 
stolen  $10,000  from  him.  Kronmeyer  testifies  that  he  de- 
nied having  taken  any  money  from  his  employer  whatever ; 
that  he  was  excited  and  so  frightened  at  the  harsh  methods 
of  his  accusers  and  the  character  of  the  accusation  that  he 
did  not  know  what  he  was  doing;  that  McNaughton  and 
Buck  demanded  that  he  fix  the  matter  up,  and  he  told  them 
he  had  no  money  with  which  to  fix  anything ;  that  the  con- 
versation then  turned  to  his  property,  and  he  told  them  of 
his  Lockport  residence  and  said  it  was  worth  $5000,  sub- 
ject to  a  $1500  mortgage;  that  McNaughton  went  out  and 
was  gone  about  thirty  minutes  to  look  up  the  title  of  the 
Lockport -property,  and  when  he  returned  he  said  that  the 
title  was  all  right  and  that  Kronmeyer  had  told  the  truth 
about  the  encumbrance  but  said  he  had  over-estimated  its 
value, — that  it  was  not  worth  exceeding  $3800.  A  deed 
was  then  prepared  under  the  direction  of  McNaughton,  con- 
veying the  property,  together  with  a  vacant  lot  in  Lock- 
port  estimated  to  be  worth  from  $800  to  $1200,  to  Budc. 
After  the  deed  had  been  signed  and  acknowledged  Kron- 
meyer was  asked  what  he  was  going  to  do  about  the  $1500 
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mortgage  on  the  property.  He  again  said  he  had  no  money, 
and  he  was  asked  if  he  had  any  friends  who  would  sign  a 
note  with  him,  to  which  he  replied  that  he  did  not  know ; 
that  he  would  see  Mrs.  Hill,  a  relative.  A  note  for  $1500 
was  then  filled  out  by  McNaughton  and  he  and  Kronmeyer 
drove  away  in  a  buggy  to  see  Mrs.  Hill,  but  Mrs.  Hill  de- 
clined to  sign  the  note.  They  then  drove  to  Mrs.  Staehle's 
place,  who  is  a  sister  of  Kronmeyer.  The  evidence  is  not 
seriously  in  conflict  as  to  what  took  place  at  Mrs.  Staehle's. 
Kronmeyer  took  the  note  and  went  to  the  store  where  Mrs. 
Staehle  was  found  and  walked  up  to  her  and  said,  "Sign 
this  note;  Buck  accuses  me  of  stealing  from  him,  and  if 
I  don't  get  this  note  signed  I  will  have  to  go  to  jail."  He 
was  very  much  excited  and  Mrs.  Staehle  thereupon  signed 
the  note.  McNaughton  remained  in  front  of  the  place,  in 
the  buggy.  After  the  note  was  brought  back  with  Mrs. 
Staehle's  name  to  it,  McNaughton  took  the  note  and  called 
Mrs.  Staehle  and  asked  her  if  that  was  her  signature,  and 
she  said  it  was.  The  two  men  then  drove  to  the  Will 
County  National  Bank,  where  the  note  was  presented  for 
discount.  The  bank  objected  to  the  note  because  it  was 
not  written  on  one  of  its  forms.  A  new  note  was  there- 
upon filled  out  at  the  bank  for  $1500  on  the  usual  bank 
form  and  McNaughton  and  Kronmeyer  again  returned  to 
Mrs.  Staehle's  place  and  she  signed  this  note  and  the  former 
one  was  destroyed.  McNaughton  and  Kronmeyer  again 
visited  the  Will  County  National  Bank,  where  the  note  was 
cashed.  The  proceeds,  being  $1477,  were  taken  back  to 
McNaughton's  office  and  there  turned  over  to  Buck,  who 
executed  some  sort  of  a  writing  purporting  to  be  an  as- 
sumption of  the  encumbrance  upon  the  Lockport  property. 
McNaughton  and  Buck  give  a  somewhat  different  version 
of  the  conversation  that  took  place  in  the  office.  McNaugh- 
ton testifies  that  when  he  first  accused  Kronmeyer  of  em- 
bezzling his  employer's  funds  he  denied  it,  and  he  and 
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Buck  both  testify  that  when  Buck  came  in  and  accused  him 
of  robbing  Buck  of  $10,000  Kronmeyer  said,  "Why,  Wer- 
den,  it  isn't  that  much/*  Both  McNaughton  and  Buck  tes- 
tify that  the  subject  of  fixing  up  the  alleged  shortage  was 
first  introduced  by  Kronmeyer ;  that  he  said,  "I  don't  want 
any  trouble  about  this  and  I  want  to  fix  it  up,"  and  offered 
to  convey  the  property  in  question,  and  they  both  deny  that 
there  were  any  threats  or  harsh  methods  resorted  to  to  se- 
cure the  execution  of  the  deed.  McNaughton  does  not  re- 
member the  presence  of  policeman  Hennessey,  and  says  that 
if  he  was  present  it  was  not  by  his  procurement. 

The  above  is  a  general  outline  of  the  facts  relating  to 
the  execution  of  the  deed  and  note.  There  are  other  facts 
and  circumstances,  both  antecedent  and  subsequent,  which 
are  material.  The  most  important  of  these  will  here  be  re- 
ferred to. 

There  were  other  employees  connected  with  Buck's  place 
of  business.  Five  or  six  people  were  employed  there. 
Mrs.  Buck,  wife  of  defendant  in  error,  kept  the  books  in 
the  office.  One  or  tw'O  were  drivers.  We  infer  that  their 
business  was  to  haul  merchandise,  such  as  was  kept  for 
sale,  to  and  from  Buck's  place  of  business.  Buck  spent  a 
portion  of  his  time  at  this  place  of  business,  but  he  had 
other  interests  that  required  attention  so  that  he  was  not 
constantly  at  this  place.  In  his  absence  Kronmeyer  seems 
to  have  been  his  managing  representative.  E.  W.  Hall's 
business  was  to  assist  in  loading  and  imloading  goods  and 
do  any  general  work  around  the  yard  or  in  the  office  build- 
ing. Frequently  persons  would  make  small  purchases  of 
lime,  cement,  coal  or  lumber  and  pay  the  cash  for  the  pur- 
chase at  the  time  the  goods  were  bought.  These  sales  were 
made  both  by  Hall  and  Kronmeyer,  but  Kronmeyer  had 
charge  of  the  cash,  and  when  Hall  made  a  sale  he  testifies 
that  he  would  repoh  the  same  to  Kronmeyer  and  turn  over 
the  money  to  him.     On  March  8,  191 1,  Hall  reported  to 
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Buck  that  Kronmeyer  was  receiving  money  which  he  was 
not  accounting  for.  He  told  Buck,  in  substance,  that  Kron- 
meyer was  not  dealing  honestly  with  him  and  had  not  been 
for  several  years.  Buck  told  Hall  to  keep  a  watch  over 
Kronmeyer  and  make  a  note  of  each  item  of  cash  that  was 
received  by  Kronmeyer  and  not  reported  by  him.  At  that 
time  Hall  was  receiving  $12  a  week  salary.  After  Kron- 
meyer's  discharge  he  was  promoted  and  his  salary  increased 
to  $15  a  week.  After  being  requested  to  watch  Kron- 
meyer, Hall  made  a  memorandum  covering  various  trans- 
actions from  March  8  to  March  17,  inclusive.  This  mem- 
orandum shows:  **March  8,  coal,  cement,  $1.25;  March 
9,  coal,  $1."  This  is  followed  by  other  like  entries :  March 
8,  four  entries;  March  9,  three  entries;  March  10,  three 
entries;  March  13,  one  entry;  March  14,  two  entries; 
March  16,  one  entry;  March  17,  four  entries.  The  lar- 
gest single  item  on  the  memorandum  is  March  10,  coal  $2. 
The  total  amount  for  the  eight  days  covered  by  the  mem- 
orandum is  $17.  Of  this  amount  $7.90  is  for  sacks  re- 
turned. The  evidence  of  Hall  is  not  at  all  conclusive  that 
the  cash  items  mentioned  in  his  memorandum  were  mis- 
appropriated by  Kronmeyer.  His  evidence  is  especially 
unsatisfactory  in  its  application  to  the  items  for  sacks  re- 
turned. The  inference  from  his  statements  on  this  subject 
is  that  Kronmeyer  would  charge  cash  with  sacks  returned 
when,  in  fact,  no  sacks  were  returned,  and  that  these  items 
would  balance  that  amount  of  cash  retained  by  Kronmeyer. 
In  regard  to  whether  sacks  were  returned  on  the  several 
dates  on  which  these  items  are  entered,  Hall  simply  testifies 
that  no  sacks  were  returned  on  those  dates  "to  his  knov/1- 
edge.'*  He  says  that  he  thinks  if  any  sacks  had  been  re- 
turned he  would  have  known  of  it;  that  he  did  not  know 
of  any  being  returned  on  those  dates,  but  frankly  admits 
that  sacks  might  have  been  returned  without  his  knowl- 
edge ;  that  he  was  not  at  the  place  of  business  all  the  time 
and  when  he  was  away  he  had  asked  the  "boys"  to  notice 
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whether  any  sacks  were  returned,  and  his  testimony  is 
based,  at  least  in  part,  upon  the  hearsay  statements  of  other 
employees.  His  evidence  may  fairly  be  said  to  raise  a  sus- 
picion but  it  falls  far  short  of  proving  the  fact.  In  regard 
to  the  other  items,  which  consist  of  petty  sales  running 
from  ten  cents  to  two  dollars,  his  testimony  is  open  to 
several  sources  of  possiWe  mistake  which  are  not  incon- 
sistent with  an  honest  purpose  on  the  part  of  the  >yitness 
to  tell  the  truth.  The  pages  of  the  cash  book  covering  the 
dates  on  which  the  alleged  shortage  is  supposed  to  have  oc- 
curred were  submitted  in  evidence.  In  some  instances  there 
are  entries  on  the  cash  book  of  items  of  cash  received 
which  are  entered  as  "coal  and  lime*'  and  other  articles, 
without  giving  the  name  of  the  person  to  whom  such  sale 
was  made,  and  corresponding  items  are  found  in  Hall's 
memorandum,  but  neither  in  the  memorandum  nor  on  the 
day  book  are  the  entries  full  enough  to  enable  one  to  cer- 
tainly tell  whether  they  are  intended  to  represent  the  same 
transaction.  A  careful  comparison  of  the  memorandum 
with  the  items  on  the  cash  book  for  the  several  days  cov- 
ered by  the  memorandum  shows  that  there  are  entries  on 
the  cash  book  which  may  cover  substantially  every  item  in 
the  memorandum,  but  the  entries,  both  in  the  memorandum 
and  the  cash  book,  are  so  meager  and  enigmatical  as  to 
make  it  impossible  to  arrive  at  reasonable  certainty  as  to 
the  identity  of  the  transactions  represented  in  the  different 
entries.  Again,  on  the  cash  book  it  appears  that  in  some 
instances  a  gross  sum  was  entered  as  cash  received,  with  no 
information  as  to  the  source  from  which  it  came  or  the 
items  represented  in  the  total.  It  is  not  at  all  impossible 
that  the  items  for  small  cash  sales  which  Hall  claims  were 
not  reported  may  have  been  aggregated  and  reported  in  a 
total  sum,  and  the  testimony  of  Kronm^yer  as  to  his  method 
of  reporting  sales  tends  strongly  to  support, this  view. 

A  careful  examination  of  the  direct  evidence  tending 
to  show  that  Kronmeyer  was  guilty  of  embezzling  his  em- 
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ployer's  money  convinces  us  that  the  most  that  can  be  said 
of  it  is  that  it  raises  a  suspicion  that  a  trifling  amount  of 
money  received  was  not  accounted  for,  but  this  evidence 
does  not  convince  us,  however,  that  this  trifling  discrepancy 
may  not  have  been  due  to  careless  methods  of  doing  busi- 
ness rather  than  to  an  intention  on  his  part  to  misappropri- 
ate the  funds.  Passing  from  the  direct  testimony  on  this 
subject,  there  is  nothing  in  the  surrounding  circumstances 
that  supports  the  theory  that  Kronmeyer  was  guilty  of  em- 
bezzling a  considerable  sum  of  money.  Kronmeyer  was 
about  fifty  years  of  age.  He  was  an  industrious  and  effi- 
cient employee.  He  had  held  a  position  with  defendant  in 
error  for  ten  years.  He  had  an  income  of  $75  salary  and 
$50  rentals.  It  is  not  shown  that  he  was  a  speculator,  a 
gambler,  or  that  he  had  any  other  extravagant  habits.  It 
is  not  shown  that  he  had  made  any  investments  that  were 
beyond  his  apparent  income.  In  a  word,  there  is  nothing 
whatever  in  the  life,  character  or  conduct  of  Kronmeyer  to 
indicate  that  he  was  living  beyond  his  legitimate  income. 
If  he  embezzled  a  large  sum  of  money  from  his  employer, 
the  question  as  to  what  he  did  with  it  is  not  answered  by 
any  proof  in  this  record.  Buck,  in  his  testimony,  makes  the 
statement  that  his  business  did  not  seem  to  be  as  profitable 
as  he  thought  it  ought  to  be ;  that  he  had  more  difficulty  in 
getting  money  enough  to  pay  his  bills  than  he  should,  con- 
sidering the  amount  of  business  he  was  doing  and  the  suc- 
cess he  was  having  in  making  collections.  This  general 
feeling  which  he  had  in  regard  to  the  profits  of  his  busi- 
ness was  not  based  on  any  positive  knowledge.  It  is  not 
shown  that  an  inventory  had  been  taken  at  any  time  of  the 
stock  for  the  purpose  of  ascertaining  a  basis  upon  which 
to  determine  whether  there  was  a  leak  anywhere  through 
which  his  assets  were  disappearing.  His  business  methods 
were  extremely  loose,  and  the  dangers  from  this  source 
were  increased  by  want  of  attention  and  personal  supervi- 
sion on  his  part.     Under  such  circumstances,  the  fact  that 
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the  cash  drawer  did  not  always  respond  as  liberally  to  his 
demands  as  he  expected  can  hardly  be  accepted  as  evidence 
that  someone  had  robbed  him  of  $10,000. 

We  have  now  stated  all  of  the  facts  shown  by  the  proofs 
which  appear  to  have  any  pertinency  to  the  legal  aspects 
of  this  controversy.  All  of  the  facts  tending  to  show 
Kronmeyer's  embezzlement  that  were  known  to  Buck  and 
his  attorney  at  the  time  the  conveyance  in  question  was 
procured  have  been  stated,  and  the  record  fails  to  show  that 
any  additional  facts  have  come  to  light  since  the  execution 
of  the  deed.  It  will  thus  be  seen  that  at  the  time  Buck 
procured  the  deed  to  all  the  real  estate  that  Kronmeyer 
owned,  and  $1477  in  cash,  there  was  not,  nor  is  there  now, 
clear  and  satisfactory  evidence  that  Kronmeyer  actually 
owed  him  one  cent.  Having  obtained  this  property,  de- 
fendant in  error  insists  on  his  right  to  retain  it  regardless 
of  whether  Kronmeyer  owed  him  anything  or  not.  He 
frankly  admits  on  the  witness  stand  that  he  would  insist 
on  retaining  all  of  this  property  even  if  he  knew  Kron- 
meyer only  owed  him  $5  at  the  time  the  deed  and  money 
were  obtained.  What  are  the  legal  rights  of  the  parties 
under  the  foregoing  facts  ? 

We  have  no  hesitation  whatever  in  holding  that  the  exe- 
cution of  the  note  by  Mrs.  Staehle  was  procured  by  duress. 
She  was  an  innocent  third  party.  There  can  be  no  pretense 
that  she  was  indebted  to  Buck  in  any  amount.  The  first  in- 
timation that  she  had  of  any  trouble  was  when  her  brother 
approached  her  in  a  highly  excited  manner  and  told  her 
Buck  claimed  he  had  been  stealing  from  him  and  that  un- 
less he  got  this  note  executed  he  would  have  to  go  to  jail. 
She  signed  the  note  to  keep  her  brother  from  going  to  jail 
and  under  the  belief  that  if  she  did  sign  it  he  would  be 
saved  from  imprisonment  and  prosecution.  It  is  but  natu- 
ral that  she  would  cling  to  her  brother  and  seek  to  aid  him 
in  his  trouble  under  the  pressure  of  his  importunities,  which 
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were  not  rendered  the  less  forceful  and  overpowering  by 
the  presence  of  McNaughton-  Mrs.  Staehle  testifies  that 
the  only  reason  she  excuted  the  note  was  to  save  her  brother 
from  the  impending  prosecution.  While  no  promise  of  im- 
munity was  expressly  made,  yet  it  is  perfectly  clear  that 
both  she  and  Kronmeyer  were  influenced  by  the  understand- 
ing, which  was  clearly  to  be  implied,  that  if  the  matter  was 
adjusted  satisfactorily  Kronmeyer  would  not  have  to  go 
to  jail  or  be  prosecuted.  Miller  v.  Miner  Lumber  Co.  98 
Mich.  160;  57  N.  E.  Rep.  loi. 

The  execution  of  the  note  and  deed  by  Kronmeyer  stands 
upon  a  different  footing.  Duress  is  not  available  as  a  de- 
fense against  a  note  or  other  instrument  executed  by  one 
who  is,  in  fact,  guilty  of  misappropriating  the  money  of 
another,  although  the  execution  of  the  instrument  is  ob- 
tained by  threatened  prosecution,  if  the  instrument  is  exe- 
cuted in  payment  of  a  debt  honestly  due.  In  such  case  the 
law  regards  the  existence  of  a  debt,  and  not  the  threatened 
prosecution,  as  the  consideration.  The  authorities  support 
the  proposition  that  where  a  deed  or  mortgage  is  executed 
to  secure  an  amount  of  money  actually  due  as  the  result 
of  transactions  having  a  criminal  aspect,  equity  will  not  set 
aside  such  conveyances  even  though  their  execution  was 
procured  by  threats  of  criminal  prosecution.  (Briggs  v. 
IVithey,  24  Mich.  136;  Rood  v.  Wi?tslow,  Walk.  Ch.  342; 
Betts  V.  Village  of  Reading,  93  Mich.  79;  52  N.  W.  Rep. 
940;  Beath  v.  Chapoton,  115  id.  506;  73  id.  806.  In  Bo- 
dine  V.  Morgan,  37  N.  J.  Eq.  426,  a  father  and  son  were 
charged  with  fraudulently  taking  and  appropriating  busi- 
ness orders.  The  father  settled  and  gave  a  mortgage  of 
$5000.  The  court  said :  "But  further,  the  threat  to  arrest 
him  for  the  unlawful  appropriation  of  their  goods  and  or- 
ders to  his  use  unless  he  should  indemnify  them,  consti- 
tuted, if  it  was  made,  no  duress,  and  if  the  mortgage  had 
been  given  under  the  pressure  of  such  a  threat  it  would 
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not  have  affected  its  validity."  But  in  all  these  cases  where 
conveyances  have  been  upheld  which  were  executed  by  a 
defaulter  or  embezzler  in  settlement  of  his  shortage  there 
was  no  question  about  the  existence  of  the  debt  to  pay  or 
secure  which  the  conveyance  was  executed.  The  case  at 
bar  does  not  fall  within  the  rule  of  the  foregoing  authori- 
ties, for  the  reason,  as  we  have  already  sought  to  show,  the 
evidence  of  the  existence  of  the  debt  is  extremely  doubtful, 
and  there  is  no  evidence  that  tends  to  prove  the  existence 
of  a  debt  of  more  than  $17.  The  evidence  in  this  record 
shows  that  McNaughton  accused  Kronmeyer  of  embezzle- 
ment. Kronmeyer  denied  the  charge.  McNaughton  told 
him  that  he  did  not  expect  him  to  confess  his  guilt  but  that 
he  had  the  proof  of  his  guilt,  and  exhibited  to  him  certain 
memoranda,  giving  dates  and  amounts,  by  which  he  said  he 
was  able  to  prove  he  had  stolen.  If  Kronmeyer  was,  in 
fact,  innocent,  and,  when  confronted  with  a  charge  of  this 
kind  by  a  lawyer  whom  he  had  always  regarded  as  a  friend, 
executed  the  instruments  in  question  to  avoid  a  prosecution 
for  a  crime  which  he  had  not  committed,  then  there  was 
both  fraud  and  duress  and  a  total  failure  of  consideration. 
Upon  this  hypothesis  of  fact  the  case  would  fall  imder  the 
rule  of  Knotts  v.  Preble,  50  111.  226.  In  that  case  Preble 
had  an  insurance  on  a  stock  of  goods  in  a  store  room  in 
Lexington  which  was  totally  destroyed  by  fire.  The  fire 
was  communicated  from  the  Preble  building  to  one  occu- 
pied by  Knotts  &  Steers,  which  was  consumed,  with  a  loss 
of  several  thousand  dollars  to  Knotts  &  Steers.  After  the 
fire  Knotts  persuaded  Preble  that  he  was  under  obligations 
to  bear  a  part  of  their  loss ;  stated  that  the  fire  originated 
from  a  defective  flue  in  the  defendant's  building,  and  said 
that  "he  could  prove  things  about  the  fire  that  Preble  little 
thought  of."  Under  the  belief  that  the  plaintiffs  had  some 
sort  of  claim  on  him,  and  under  the  influence  of  represen- 
tations made  by  Knotts,  Preble  executed  a  note  payable 
to  Knotts  &  Steers.    This  court,  in  sustaining  a  judgment 
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for  the  defendant  on  the  ground  that  there  was  no  consid- 
eration, on  page  227  said:  "It  is  no  doubt  true  that  a 
promise  made  to  settle  a  doubtful  right  or  to  get  rid  of  a 
probable  liability  is  binding  and  made  upon  a  good  and 
valuable  consideration,  and  it  is  no  defense  for  the  prom- 
isor to  say  he  was  mistaken  in  regard  to  his  liability.  But 
this  is  not  such  a  case.  The  note  was  obtained  solely  by 
force  of  these  false  representations  made  by  Knotts  that 
he  could  prove  Preble  was  the  cause  of  the  fire.  Knotts 
failed  to  prove  any  such  thing.  The  facts  in  connection 
with  the  case  were  fairly  left  to  the  jury,  and  they  have 
said  there  was  no  ground  whatever  on  which  to  base  the 
plaintiffs'  claim.  This  destroys  the  idea  of  good  faith  on 
plaintiffs'  part  in  making  the  claim."  . 

We  are  not  unmindful  of  the  rule  of  law  announced  in 
the  line  of  cases  of  which  McKinley  v.  Watkins,  13  111. 
140,  Honey  man  v.  Jarvis,  79  id.  318,  and  Pool  v.  Docker, 
92  id.  501,  are  illustrations,  to  the  effect  that  a  compromise 
of  a  doubtful  right  is  a  sufficient  consideration  to  support 
a  promise  even  though  it  may  afterwards  turn  out  that  the 
right  is  on  the  other  side,  where  there  is  neither  actual  nor 
constructive  fraud,  and  the  parties,  acting  in  good  faith  for 
the  purpose  of  settling  a  matter  in  dispute,  come  to  a  final 
agreement.  The  case  at  bar  does  not  fall  within  that  rule. 
In  order  to  bring  the  case  within  the  rule  of  these  and  other 
like  cases  it  is  indispensable  that  the  controversy  should  be 
honestly  inaugurated  and  that  perfect  fairness  and  good 
faith  should  characterize  the  conduct  of  the  party  seeking  to 
uphold  the  compromise  agreement.  It  requires  only  a  brief 
reference  to  the  evidence  in  this  case  to  show  that  it  cannot 
be  upheld  as  a  compromise  of  a  matter  honestly  in  dispute 
between  two  parties. 

But  it  is  said  by  the  defendant  in  error  that  the  deed, 
being  an  executed  conveyance  of  real  estate,  cannot  be  an- 
nulled or  set  aside  by  evidence  that  there  has  been  a  fail- 
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ure  of  consideration,  and  Redmond  v.  Cass,  226  111.  120, 
Poe  V.  Ulrey,  233  id.  56,  and  other  cases  are  relied  on  in 
support  of  this  proposition.  We  recognize  the  full  force 
of  the  well  established  rule  that  a  failure  of  consideration 
for  an  executed  conveyance  of  real  estate  gives  the  grantor 
no  right,  at  law,  to  avoid  his  conveyance.  (Page  on  Con- 
tracts, sec.  1479,  2Uid  cases  there  cited.)  But  this  is  an 
equitable  proceeding,  in  which  specific  justice  between  the 
parties  before  the  court  is  of  greater  importance  than  the 
mere  mechanical  enforcement  of  a  general  rule  of  law. 
Courts  of  equity,  in  order  to  relieve  against  a  great  hard- 
ship where  one  has  been  induced  to  convey  real  estate  for 
little  or  no  consideration,  will  seize  upon  circumstances  of 
oppression,  fraud  or  duress  for  the  purpose  of  administer- 
ing justice  in  the  case  in  hand.  Kusch  v.  Kusch,  143  III. 
353,  Dorsey  v.  Wolcott,  173  id.  539,  and  McClelland  v. 
McClelland,  176  id.  83,  are  illustrations  of  different  aspects 
of  the  rule  above  stated.  Assuming  that  Kronmeyer  did 
not  owe  Buck  anything,  or  only  the  nominal  sum  that  the 
evidence  in  this  record  tends  to  prove,  it  would  be  a  re- 
proach to  the  law  to  say  that  Buck  could  take  title  to  $5000 
worth  of  property  and  hold  it  because  his  title  was  evi- 
denced by  a  deed  under  seal,  which  cannot  be  impeached  by 
showing  a  failure  of  consideration.  The  facts  already  ad- 
verted to  are  sufficient  to  give  a  court  of  equity  jurisdic- 
tion to  rescind  this  transaction.  If  Kronmeyer  embezzled 
any  money  belonging  to  Buck  he  ought  to  re-pay  it,  but  in 
the  absence  of  convincing  evidence  that  he  owes  any  sum 
whatever,  and  with  only  proof  enough  to  raise  a  bare  prob- 
ability that  he  may  owe  a  trifling  amount,  a  court  of  equity 
will  not  permit  Buck  to  take  the  law  in  his  own  hands  and 
penalize  Kronmeyer  by  taking  and  retaining  title  to  this 
property.  The  deed  should  be  set  aside.  If  Buck  has  re- 
ceived any  rents  or  net  profits  from  the  real  estate  he  should 
be  required  to  account  for  the  same.     If  the  encumbrance 
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on  the  property  has  been  discharged  by  Buck,  Kronmeyer 
will  receive  the  property  clear,  and  in  such  case  will  not 
be  entitled  to  a  decree  for  any  amount  that  Buck  may  have 
paid  on  said  encumbrance.  If  the  encumbrance  is  still  un- 
paid Buck  should  be  required  to  account  for  $1477,  and  in- 
terest thereon  at  the  rate  of  five  per  cent  from  the  day  he 
received  it. 

The  decree  of  the  circuit  court  of  Will  county  is  re- 
versed and  the  cause  remanded  to  that  court,  with  direc- 
tions to  enter  a  decree  for  plaintiffs  in  error  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


The  Meridian  Line  Drainage  District,  Appellee,  vs. 
John  Wiss  et  al.  Appellants. 

Opinion  filed  April  ip,  ipi^ — Rehearing  denied  June  $,  1913. 

1.  Drainage — the  amendment  of  iQOp,  authorising  assessment 
"to  pay  obligations  incurred  for  current  expenses/'  construed.  The 
amendment  of  section  37  of  the  Levee  act  in  1909,  authorizing  an 
assessment  "to  pay  obligations  incurred  for  current  expenses,"  etc., 
authorizes  the  commissioners,  when  all  of  the  funds  raised  have 
been  honestly  applied  to  the  construction  of  the  work,  to  levy  an 
assessment  to  pay  the  just  claims  of  the  commissioners  for  their 
services,  court  costs,  witness  fees,  unpaid  balance  of  attorney's  fees, 
and  the  like. 

2.  Same — a  debt  incurred  by  drainage  district  for  current  ex- 
penses  is  within  the  amendment  of  ipop.  The  amendment  of  sec- 
tion 37  of  the  Levee  act,  in  1909,  authorizes  an  assessment  not  only 
for  "current  expenses,"  which  would  include  any  continuing,  regu- 
lar expenses  in  connection  with  the  work,  but  also  to  pay  "obliga- 
tions" incurred  for  current  expenses,  and  hence  includes  within  its 
meaning  a  debt  incurred  by  the  district  for  current  expenses. 

Farmer,  J.,  dissenting. 

Appeai,  from  the  County  Court  of  Fayette  county ;  the 
Hon.  John  H.  Webb,  Judge,  presiding. 
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Brown  &  Burnside,  for  appellants. 
Ai^BERT  &  Matheny,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  Meridian  Line  Drainage  District  was  organized  in 
Fayette  county  under  the  Levee  act  in  1906.  The  improve- 
ments contemplated  were  a  series  of  ditches.  Assessments 
were  levied  and  collected  and  the  ditches  were  constructed. 
The  ditches  were  not  entirely  satisfactory,  and  in  1909  an 
additional  assessment  was  levied  to  lay  a  line  of  tile  in  the 
bottom  of  the  ditches.  This  assessment  aggregated  about 
$2500.  It  was  paid  in  full  by  the  land  owners.  Before  the 
tile  work  was  installed  it  was  ascertained  that  the  amount 
levied  was  insufficient  to  meet  the  expenses.  By  mutual 
agreement  of  all  the  land  owners  in  the  district  another 
assessment  of  $499.28  was  added,  making  a  total  assess- 
ment for  the  tile  work  of  approximately  $3000,  all  of  which 
was  paid.  The  tile  was  laid  and  paid  for.  After  paying 
for  the  improvement  the  district  had  a  very  small  sum  in 
the  treasury.  The  commissioners  filed  a  report  showing  the 
expenditure  of  substantially  all  the  money  collected  under 
the  assessments,  and  with  it  a  statement  showing  that  there 
were  unpaid,  Qommissioners'  fees  $272.53,  clerks  fees  $40, 
printing  $29.60,  cement  $1.43,  witness  fees  $17.55  ^^^  ^.t- 
tomey's  fees  $15,  making  a  total  indebtedness  of  $376.11. 
The  commissioners  attempted  to  have  an  assessment  levied, 
by  agreement,  for  the  purpose  of  paying  the  debts  of  the 
district,  but  the  land  owners  would  not  consent.  A  petition 
was  filed,  for  an  additional  assessment  to  pay  the  debts  of 
the  district,  including  $255  for  attorney  fees  and  other  ex- 
penses in  connection  with  the  spreading  of  the  assessment. 
By  an  amendment  to  the  petition  the  commissioners  asked 
for  $26  to  be  levied  to  construct  a  pit  at  the  outlet  of  the 
main  tile  to  make  a  better  outlet.  The  land  owners  of  the 
district  filed  objections  to  this  assessment.    The  objections 
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were  overruled  and  judgment  of  confirmation  was  rendered. 
The  objectors  have  prosecuted  an  appeal  to  this  court. 

The  only  objection  urged  that  requires  consideration  is 
that  the  statute  does  not  authorize  the  levy  of  an  assess^ 
ment  to  pay  for  work  previously  done.  Appellants  rely  on 
Winkelmann  v.  Moredock  and  Ivy  Landing  Drainage  Dis- 
trict, 170  111.  37,  Ahrens  v.  Minnie  Creek  Drainage  District, 
170  id.  262,  and  Vandalia  Drainage  District  v.  Hutchins, 
234  id.  31.  In  these  and  other  cases  this  court  held  that 
drainage  commissioners  have  no  power  to  create  an  in- 
debtedness for  completing  an  improvement  and  then  levy 
an  assessment  to  meet  it.  Since  these  decisions  were  ren- 
dered the  legislature  has  amended  section  37  of  the  Drain- 
age act  by  adding  to  the  purposes  for  which  an  assessment 
may  be  levied  the  following  words :  "to  pay  obligations  in- 
curred for  the  current  expenses  of  said  district,  or  in  the 
keeping  in  repair  and  protection  of  the  work  of  such  dis- 
trict.'' This  amendment  was  added  in  1909,  and  was  clearly 
intended  to  enlarge  the  powers  of  the  commissioners  as  to 
the  purposes  for  which  a  special  assessment  might  be  levied. 

Appellants  contend  that  the  amendment  merely  author- 
izes a  special  assessment  to  meet  "current  expenses"  which 
may  accrue  during  the  year.  "Current  expenses"  have  been 
held  to  be  equivalent  to  "running  expenses,"  and  mean  any 
continuing,  regular  expenditures  in  connection  with  the 
carrying  on  of  business  for  which  the  municipality  is  organ- 
ized. (State  V.  Board  of  Bdiicaiion,  68  N.  J.  L.  496; 
53  Atl.  Rep.  236.)  The  per  diem  allowed  drainage  com- 
missioners, attorney  fees  and  court  costs  are  within  the 
meaning  of  "current  exi>enses."  But  the  language  of  the 
amendment  of  1909  not  only  authorizes  a  levy  to  meet 
current  expenses  but  also  "to  pay  obligations  incurred  for 
the  current  expenses."  An  "obligation  incurred"  implies 
the  existence  of  a  debt,  hence  a  debt  incurred  by  the  drain- 
age district  for  current  expenses  is  within  the  language  of 
the  statute. 
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The  intention  of  the  legislature  in  passing  the  amend- 
ment of  1909  was  to  enable  drainage  districts  to  meet  situ- 
ations such  as  existed  in  this  district.  Here  the  drainage 
commissioners  had  faithfully  applied  all  of  the  assessment 
toward  the  improvement  for  which  it  was  levied.  After 
completing  the  payment  for  the  work  there  were  no  funds 
on  hand  to  pay  the  commissioners  their  just  claims  for  ser- 
vices nor  to  pay  the  court  costs,  witness  fees,  and  the  like. 
If  the  commissioners  had  appropriated  a  part  of  the  assess- 
ment to  the  payment  of  these  expenses,  the  result  would 
have  been  the  work  could  not  have  been  finished  and  an 
additional  levy  to  complete  the  work  would  have  been  nec- 
essary. They  did  not  take  this  course  but  used  all  of  their 
funds  to  complete  the  work,  and  then  petitioned  for  this 
additional  assessment  to  pay  the  just  obligations  of  the  dis- 
trict for  current  expenses.  We  are  of  the  opinion  that  un- 
der the  law  as  amended  in  1909  this  assessment  was  prop- 
erly levied  and  that  the  court  did  not  err  in  overruling  the 
objections  thereto. 

The  judgment  of  the  county  court  of  Fayette  county 
will  therefore  be  affirmed.  Judgment  affirmed. 

Mr.  Justice  Parme:r,  dissenting: 

As  I  understand  this  record,  the  greater  part  of  the 
amount  for  which  the  last  assessment  was  made  and  con- 
firmed is  for  expenses  incurred  under  a  previous  assess- 
ment and  for  the  payment  of  which  the  previous  assessment 
was  supposed  to  be  sufficient  when  made.  In  my  opinion 
the  unpaid  cost  of  the  work  done  under  the  previous  as- 
sessment is  not  an  obligation  "incurred  for  the  current  ex- 
penses" of  the  district  for  which  an  additional  assessment 
was  authorized  under  the  amendment  of  1909.  I  construe 
"current  expenses,"  as  there  used,  to  mean  the  same  thing 
as  "running  expenses,"  and  it  was  not  the  intention  of  the 
legislature  to  permit  the  drainage  commissioners  to  levy 
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an  additional  assessment  to  pay  a  debt  incurred  in  the  com- 
pletion of  the  work  for  which  an  assessment  had  been  made. 
The  additional  assessment  can  only  be  lawfully  made  be- 
fore such  debt  is  incurred. 


The  Peopi^e  ex  rei  George  J.  Smith,  Appellant,  vs.  D.  L. 
Braucher  ct  al.  Appellees. 

Opinion  filed  April  jp,  jpi^ — Rehearing  denied  June  5,  ipij. 

1.  Charities — equity  has  jurisdiction  to  prevent  a  misuse  or 
abuse  of  a  charitable  trust.  A  court  of  equity  has  jurisdiction  to 
prevent  a  misuse  or  abuse  of  a  charitable  trust,  and  the  Attorney 
General  or  State's  attorney,  representing  the  public,  is  charged 
with  the  duty  of  preventing  a  breach  of  a  trust  for  public  charity 
or  of  restoring  the  trust  fund  after  it  has  been  diverted. 

2.  Same — gift  for  the  promotion  of  public  worship  is  a  public 
charity,  A  gift  for  the  support  of  churches,  or  to  pay  the  expense 
of  teaching  or  preaching  religious  doctrines,  or  for  the  promotion 
of  public  worship  generally,  is  a  gift  to  charity. 

3.  Same — members'  of  incorporated  religious  society  need  not 
be  made  parties  to  bill.  Where  a  religious  society  is  incorporated 
the  title  to  the  church  property  is  in  the  corporation,  and  neither 
the  trustees  nor  the  members  have  any  beneficial  ownership  or 
personal  or  private  interest  in  the  property,  and  the  members  need 
not  be  made  parties  to  a  bill  brought  by  the  State's  attorney  to  set 
aside  a  sale  of  the  property  held  by  the  corporation. 

4.  Same — when  rule  that  property  reverts  to  donor  upon  disso- 
Intion  of  charitable  corporation  does  not  apply.  Upon  the  disso- 
lution of  a  charitable  corporation  the  title  to  the  property  reverts 
to  the  original  donor  or  his  heirs ;  but  this  rule  has  no  application 
where  the  property  was  not  donated  to  the  society  but  was  pur- 
chased with  donations  of  money  from  individuals. 

5.  Same — when  a  court  of  equity  may  execute  a  trust  cy  pres. 
In  case  of  a  charitable  trust,  if  the  plan  of  the  donors  cannot  be 
carried  out  as  made  but  can  be  carried  out  in  substance,  a  court 
of  equity  may  execute  the  trust  cy  pres;  but  this  power  does  not 
authorize  the  application  of  the  trust  fund  to  a  purpose  not  cor- 
responding closely  to  the  intention  of  the  donors. 
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6.  Same — when  equity  cannot  grant  relief  against  the  sale  of 
church  property.  Where  property  belonging  to  an  independent  re- 
ligious corporation  has  for  many  years  been  devoted  to  secular 
uses  and  the  purpose  of  the  corporation  has  been  abandoned,  and 
all  living  members  of  the  corporation  have  authorized  a  sale  of 
the  property  and  a  distribution  of  the  proceeds,  there  being  no 
other  religious  corporation  of  the  same  character  in  the  community, 
a  court  of  equity  is  without  power  to  set  aside  the  sale  at  the  suit 
of  the  State's  attorney,  acting  for  the  public,  and  to  apply  the  pro- 
ceeds of  the  sale  to  some  other  charitable  use. 

7.  Same — t:fhat  should  be  alleged  in  the  bill  to  execute  a  trust 
cy  pres.  Where  a  complainant  alleges  that  a  trustee  has  abandoned 
the  execution  of  a  charitable  trust  and  asks  a  court  of  equity  to 
provide  for  its  execution  cy  pres,  the  bill  should  also  allege  the 
existence  of  some  society,  corporation  or  agency  through  which 
it  can  be  done  or  propose  some  plan  which  will  substantially  ef- 
fectuate the  intent  of  the  donors. 

Appeai,  from  the  Circuit  Court  of  Logan  county ;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

Kerr  &  Kerr,  for  appellant. 

Humphrey  &  Anderson,  and  King  &  Mh,i<er,  for  ap- 
pellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

George  J.  Smith,  special  State's  attorney  of  Logan 
county,  filed  the  bill  in  this  case  in  the  circuit  court  of  said 
county  in  the  name  of  the  People,  asking  the  court  to  set 
aside  a  sale  of  real  estate  alleged  to  have  been  held  as  a 
charitable  trust  by  the  First  Universalist  Society  of  Lin- 
coln, to  George  D.  Corwine,  Jr.,  or  if  the  sale  should  be 
held  valid  the  trustees  should  be  required  to  account  for 
the  proceeds,  and  if  it  was  found  impracticable  to  longer 
continue  the  trust  under  the  control  of  the  said  society,  a 
scheme  should  be  devised  to  execute  it  cy  pres.  The  society 
and  its  trustees  and  the  parties  claiming  title  under  the  sale 
were  made  defendants.     The  bill  was  answered  and  the 
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issues  were  referred  to  a  special  master  in  chancery,  who 
took  the  evidence  and  reported  his  conclusions  that  the 
First  Universahst  Society  of  Lincoln  was  an  independent 
corporation  not  affiliated  with  the  general  Universalist  or- 
ganization or  Universalist  church,  and  that  there  was  no 
evidence  as  to  how  the  money  with  which  the  property  was 
purchased  was  accumulated.  His  legal  conclusions  were 
that  the  proceeds  of  the  sale  were  not  impressed  with  any 
trust  and  the  People  of  the  State  of  Illinois  had  no  interest 
in  them.  The  court  heard  the  cause  on  exceptions  to  the 
report,  overruled  the  exceptions  and  made  findings  that  the 
sale  was  ordered  at  a  regular  meeting  of  the  members  of 
the  society ;  that  the  People  had  no  interest  which  would 
entitle  them  to  prosecute  the  suit,  and  that  the  members  of 
the  society  who  were  not  parties  were  necessary  parties  to 
the  suit.    The  bill  was  dismissed  and  an  appeal  taken. 

The  First  Universalist  Society  of  Lincoln  was  formed 
as  early  as  the  year  1867.  The  society  adopted  a  consti- 
tution, which  stated  its  objects  and  the  basis  of  the  religious 
faith  of  its  members,  and  provided  that  any  person,  by  as- 
senting to  the  confession  of  faith,  might  be  elected  to  mem- 
bership by  a  majority  of  votes  at  any  meeting  of  the  society 
or  of  the  board  of  trustees.  Four  lots  in  the  city  of  Lin- 
coln were  purchased  for  $800,  which  was  raised  by  dona- 
tions. A  church  building  was  erected  on  the  lots  with  funds 
raised  in  the  same  manner  and  was  dedicated  on  Septem- 
ber II,  1867.  A  parsonage  for  the  residence  of  the  minis- 
ter was  also  erected  on  the  property  in  1873,  and  on  May  i 
of  that  year  the  lots  were  conveyed  to  the  trustees  of  the 
First  Universalist  Society  of  Lincoln.  On  April  16,  1883, 
trustees  were  elected  and  a  certificate  of  incorporation  war> 
filed  for  record  on  April  23,  1883,  so  that  the  society  then 
became  incorporated  under  the  statute.  On  August  i,  1887, 
the  property  had  practically  ceased  to  be  used  for  the  pur- 
poses of  the  society  and  the  church  was  then  rented  for  a 
business  college,  with  a  reservation  in  the  lease  that  re- 
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ligious  services  might  be  held  in  the  chui-ch.  The  parson- 
age was  afterward  rented  for  a  residence.  Since  1887  the 
property  has  been  occupied  for  secular  purposes  and  has 
not  been  devoted  to  the  uses  for  which  it  was  acquired  or 
for  which  the  church  and  parsonage  were  built.  It  was 
never  assessed  for  taxes  until  1895,  when  it  was  put  on  the 
tax  list  and  the  trustees  paid  taxes  until  1898,  when  re- 
ligious services  were  held  in  the  building  one  Sunday  even- 
ing. The  representation  was  then  made  by  the  trustees  to 
the  board  of  review  that  the  property  was  church  property 
and  the  board  of  review  struck  it  from  the  tax  list,  after 
which  it  was  not  assessed  nor  taxed.  On  May  10,  1906, 
the  trustees  voted  to  sell  the  proi>erty  for  $12,000.  On 
October  2,  1906,  the  price  was  reduced  to  $8000.  There 
was  some  question  about  the  conveyance  to  the  trustees,  and 
the  legal  title  was  quieted  by  a  decree  in  the  circuit  court 
in  1907,  in  pursuance  of  a  bill  filed  by  the  trustees  against 
the  heirs  of  the  grantors.  By  that  decree  the  court  found 
that  the  trustees  held  the  legal  title  in  trust  for  the  use  and 
benefit  of  the  First  Universalist  Society  of  Lincoln,  a  re- 
ligious corporation.  On  April  3,  1909,  George  D.  Corwine, 
Jr.,  made  a  proposition  to  buy  the  property  for  $7000. 
A  meeting  was  held  on  May  29,  1909,  at  which  six  per- 
sons were  present,  and  thirteen  others,  living  in  ten  differ- 
ent States,  from  Massachusetts  to  California,  were  repre- 
sented by  proxies.  Those  who  were  present  or  represented 
were  the  only  living  persons  who  had  formerly  been  mem- 
bers of  the  decadent  society.  A  resolution  was  adopted 
authorizing  the  sale  of  the  property  and  a  division  of  the 
proceeds  equally  among  the  nineteen  persons.  There  had 
been  practically  no  use  of  the  property  for  the  uses  of 
the  society  or  for  religious  purposes  for  mere  than  twenty 
years,  during  which  it  had  been  rented,  and  what  became 
of  the  rents  does  not  appear. 

By  the  decree  the  court  found  that  the  People  of  the 
State  of  Illinois  were  not  entitled  to  prosecute  the  suit  and 
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that  all  the  members  of  the  society  were  necessary  parties. 
We  are  imable  to  concur  in  these  findings.  Courts  of 
equity  have  jurisdiction  to  prevent  a  misuse  or  an  abuse 
of  charitable  trusts,  (Happy  v.  Morton,  33  111.  398,)  and 
a  gift  for  the  support  of  churches  or  to  pay  the  expense 
of  teaching  or  preaching  religious  doctrines  is  a  gift  for  a 
charitable  use.  It  is  universal  that  the  public  are  not  only 
admitted  and  churches  are  open  to  everybody,  but  all  are 
invited  and  urged  to  attend.  A  gift  for  the  promotion  of 
public  worship  is  therefore  a  public  charity.  (Andrews  v. 
Andrews,  no  III.  223;  Alden  v.  St.  Peter's  Parish,  158  id. 
631 ;  Hoeffer  v.  Clogan,  171  id.  462.)  The  Attorney  Gen- 
eral or  a  State's  attorney  representing  the  public  is  charged 
with  the  duty  of  preventing  a  breach  of  a  trust  for  a  pub- 
lic charity  or  to  restore  a  trust  fund  after  it  has  been  di- 
verted. (Attorney  General  v.  Illinois  Agricultural  College, 
85  111.  516;  Hunt  V.  Fozvler,  121  id.  269;  Attorney  Gen- 
eral V.  Newberry  Library,  150  id.  229.)  The  earlier  deci- 
sions of  the  Supreme  Court  of  Massachusetts  relied  upon 
by  appellees  as  holding  that  this  was  not  a  public  charity 
were  overruled  in  Osgood  v.  Rogers,  186  Mass.  238,  Sears 
V.  Attorney  General,  193  id.  551,  and  Chase  v.  Dickey,  99 
N.  E.  Rep.  410.  The  special  State's  attorney  had  a  right 
to  file  the  bill. 

When  the  members  of  an  unincorporated  religious  so- 
ciety organize  as  a  corporation  under  the  general  law,  the 
rights  and  interests  of  the  individual  members  in  the  prop- 
erty are  thereby  transferred  to  the  corporation.  The  title 
to  church  property  is  in  the  corporation,  and  »either  the 
trustees  nor  members  have  any  beneficial  ownership  or  per- 
sonal or  private  interest  in  the  property.  (Happy  v.  Mor- 
ton, supra;  Adams  v.  First  M.  £.  Church,  251  111.  268.) 
The  First  Universalist  Society  of  Lincoln  being  a  corpora- 
tion, it  was  not  necessary  to  make  the  members  parties. 

The  purposes  declared  by  the  constitution  of  the  First 
Universalist  Society  of  Lincoln,  and  the  use  of  the  prop- 
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erty  for  such  purposes,  had  long  been  abandoned  when  the 
sale  was  made,  and  it  is  impossible  to  apply  the  property 
to  the  specific  uses  so  declared  and  for  which  the  church 
and  parsonage  were  built.  If  the  property  could  still  be 
devoted  to  such  uses  a  court  of  equity  would  interfere,  at 
the  suit  of  a  minority  of  the  members,  to  prevent  a  perver- 
sion of  the  trust  and  to  apply  the  property  to  its  uses ;  but 
that  cannot  be  done,  and  every  living  person  who  was  a 
member  has  joined  in  disposing  of  the  property.  The  law 
is,  that  upon  the  dissolution  of  a  charitable  corporation  the 
title  to  its  property  reverts  to  the  original  donor  or  his 
heirs;  {Mott  v.  Danzille  Seminary,  129  111.  403;)  but  here 
the  property  was  not  given  to  the  society  but  was  purchased 
with  donations  of  money  from  individuals.  In  Miller  v. 
Riddle,  227  111.  53,  where  religious  services  had  been  aban- 
doned for  about  fifteen  years  and  all  meetings  of  the  society 
had  ceased,  it  was  held  that  the  society  might  be  regarded 
as  dissolved  and  the  trust  fund  reverted  to  the  heirs  of  the 
donor,  although  there  were  still  in  the  vicinity  eight  women 
and  three  men  who  had  been  members  of  the  church. 
However,  we  need  not  consider  any  question  concerning  the 
right  to  the  proceeds  of  the  sale  unless  they  can  be  lawfully 
devoted  to  some  public  charity  other  than  that  represented 
by  the  First  Universalist  Society,  which  has  abandoned  the 
trust. 

In  the  case  of  a  charitable  trust,  if  the  plan  of  the  donors 
cannot  be  carried  out  as  made  but  can  be  carried  out  in 
substance,  a  court  of  equity  will  execute  the  trust  cy  pres. 
The  cy  pres  doctrine  is  illustrated  by  the  case  of  Mason  v. 
Bloomington  Library  Ass'n,  237  111.  442,  where  a  new  as- 
sociation could  be  substituted  for  the  purpose  of  carrying 
the  trust  into  execution,  and  in  other  similar  cases.  The 
doctrine  is,  that  it  is  immaterial  that  the  intention  of  the 
donor  cannot  be  carried  into  exact  execution  if  it  can  be 
done  substantially  according  to  the  original  intention.  While 
that  is  the  rule,  we  do  not  have  nor  exercise  the  prerogative 
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powers  exercised  by  the  courts  in  the  early  English  cases, 
where  the  courts  selected  uses  not  corresponding  with  the 
intention  of  the  donor  nor  carrying  out  his  intention.  In 
this  case  it  does  not  appear,  by  the  bill  or  otherwise,  that 
there  is  any  object  so  nearly  answering  the  general  purpose 
of  the  dcHiors  to  the  purchase  of  the  lots  and  the  erection 
of  the  church  and  parsonage  for  the  promotion  of  the  par- 
ticular tenets  and  principles  stated  in  the  constitution  of  the 
society  as  would  enable  us  to  apply  the  fund  under  the 
cy  pres  doctrine.  No  other  church  organization  or  religious 
society  or  charity  is  suggested  as  adopting  the  same  prin- 
ciples or  religious  beliefs  as  this  independent  Universalist 
society.  When  a  complainant  alleges  that  a  trustee  has 
abandoned  the  execution  of  a  charitable  trust  and  asks  a 
court  to  provide  for  its  execution  cy  pres,  the  bill  ought 
also  to  allege  the  existence  of  some  society,  corporation  or 
agency  through  which  it  can  be  done  or  propose  some  plan 
which  will  substantially  effectuate  the  intent  of  the  donors. 
That  was  not  done  in  this  case.  An  application  of  the 
fund  to  any  other  charitable  use  than  a  religious  one  would 
not  be  in  accordance  with  the  intentions  of  those  who 
made  donations  to  the  society,  so  that  application  of  the 
fund  would  necessarily  be  limited  to  some  public  religious 
charity.  To  give  the  fund  to  some  religious  organization 
or  church  inculcating  religious  beliefs  differing  from  those 
of  the  Universalist  society  would  not  be  carrying  out  the 
intentions  of  the  donors,  and  as  there  appears  to  be  no 
feasible  method  of  applying  the  fund  to  a  public  charity  in 
accordance  with  the  intention  of  those  who  contributed  to 
it,  the  court  was  powerless  to  grant  relief. 

The  decree  is  affirmed.  Decree  aMrmed. 


Digitized  by 


Google 


Jm,  Ms.]  EOOLEMAN  t;.  fioOLEMAN.  611 

Jasper  Eddi^eman,  Appellant,  vs,  Jacob  M.  Eddi^eman 
et  al.  Appellees. 

Opinion  Hied  June  i8,  ipis-  * 

Limitations — when  rights  of  co-tenants  are  subject  to  statute. 
Where  tenants  in  common  convey  to  a  co-tenant  eighty  acres  of 
land  which  they  know  embraces  a  small  tract  not  covered  by  the 
legal  description  in  the  deed  but  which  has  for  many  years  been 
fenced  in  with  and  treated  as  a  part  of  the  land  they  intended  to 
convey  to  the  grantee,  the  grantee's  possession  of  the  tract  is  not 
the  possession  of  his  co-tenants  but  is  adverse  to  them,  and  their 
rights  are  subject  to  the  Statute  of  Limitations. 

Appeai,  from  the  Circuit  Court  of  Union  county;  the 
Hon.  William  N.  Butler,  Judge,  presiding. 

W11.LIAM  D.  LYERI.E,  for  appellant 

HiLEiTAN  &  Crawford,  and  James  Lingi^e,  for  ap- 
pellees. 

.Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Union  county  dismissing  for  want  of  equity  a  bill  filed  by 
appellant  for  tne  partition  of  a  tract  of  land  described  by 
metes  and  bounds  and  containing  2. 11  acres,  situated  in  the 
north-west  comer  of  the  east  half  of-  the  south-west  quar- 
ter of  section  35,  township  13,  south,  range  i,  east  of  the 
third  principal  meridian.  The  bill  alleged  Jacob  Eddleman, 
Sr.,  died  intestate,  seized  in  fee  of  said  2.11-acre  tract  and 
other  lands,  in  1875;  that  he  left  a  widow  and  complain- 
ant and  several  other  children  named,  as  his  only  heirs; 
that  the  widow  and  some  of  thct  children  have  since  died, 
and  that  by  the  death  of  some  and  by  conveyances  by  other 
of  the  heirs  of  Jacob  Eddleman,  Sr.,  complainant  and  de- 
fendants, Jacob  M.  Eddleman  and  Tobias  Eddleman,  sons, 
and  Thomas  Eddleman,  a  grandson,  of  said  Jacob  Eddie- 
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man,  Sr.,  became  seized  in  fee  of  said  2.11  acres  in  the 
following  proportions :  Complainant  of  an  undivided  five- 
ninths,  Jacob  M.  Eddleman  of  an  undivided  two-sevenths, 
Tobias  Eddleman  of  an  undivided  one-seventh  and  Thomas 
Eddleman  of  an  undivided  one  sixty-third  part.  The  bill 
prays  for  partition.  Jacob  M.  Eddleman  answered  the  bill, 
averring,  in  substance,  that  in  a  partition  and  settlement 
among  the  heirs  of  Jacob  Eddleman,  Sr.,  in  1882,  they 
conveyed  to  Calvin  Eddleman  for  his  share  of  his  father's 
land,  and  also  in  consideration  of  his  agreement  to  take 
care  of  the  widow  during  her  life  and  bury  her  at  her 
death,  the  west  half  of  the  south-west  quarter  of  section  35, 
township  13,  south,  range  i,  east  of  the  third  principal  me- 
ridian ;  that  at  the  time  of  making  the  deed  it  was  intended 
to  include  and  convey  the  2.1 1 -acre  tract  and  to  exclude  a 
two-acre  tract  that  had  been  previously  conveyed  off  the 
south  part  of  the  east  side  of  said  west  half  of  .the  south- 
west quarter. to  one  Sowers,  but  that  the  scrivener  who 
wrote  the  deed  omitted  to  mention  and  describe  said  two 
small  tracts.  The  answer  avers  that  said  2.1 1 -acre  tract 
has  been  for  more  than  fifty  years,  and  still  is,  fenced  and 
enclosed  with  the  said  west  half  of  the  south-west  quarter; 
that  at  the  time  the  deed  was  made  to  Calvin  Eddleman  the 
possession  of  the  2.11-acre  tract  was  delivered  to  him;  that 
he  remained  in  undisputed  possession  of  and  claimed  to 
own  it  until  his  death,  in  1891 ;  that  after  his  death  his 
heirs  were  in  possession,  claiming  ownership,  until  Decem- 
ber 28,  1908,  when  they  conveyed  it  to  respondent,  since 
which  time  he  has  been  in  possession  claiming  ownership 
of  said  tract. 

The  proof  shows  that  Jacob  Eddleman,  Sr.,  at  the  time 
of  his  death  owned  other  lands  than  the  west  half  of  the 
south-west  quarter  of  section  35  and  the  small  tract  in  con- 
troversy, and  that  in  1882  there  was  a  voluntary  settlement 
or  partition  among  the  heirs,  by  which  they  agreed  to,  and 
did,  convey  to  the  son  Calvin,  for  his  share  of  his  father's 
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land,  and  the  further  consideration  of  his  agreement  to  sup- 
port and  care  for  his  mother  during  her  lifetime,  the  home 
place  where  Jacob  Eddleman,  Sr.,  and  his  family  resided. 
Prior  to  185 1  Jacob  Eddleman,  Sr.,  owned  the  west  half 
of  the  south-west  quarter  of  section  35  and  a  man  named 
Sowers  owned  the  east  half  of  the  south-west  quarter  of 
section  35.  There  was  a  spring  in  the  north-west  corner 
of  Sowers*  eighty,  and  in  1851  Eddleman  exchanged  with 
Sowers  a  small  tract  of  two  or  more  acres  off  the  south 
part  of  the  east  side  of  the  west  half  of  the  south-west 
quarter  for  the  2. 11 -acre  tract  in  controversy.  Eddleman 
at  once  took  possession  of  the  2. 11  acres,  but  in  building 
the  fence  on  the  east  line  it  ran  in  a  north-east  and  south- 
west direction,  and  at  the  south  line  of  the  tract  the  fence 
was  located  west  of  the  east  line  and  at  the  north  line  it 
was  east  of  the  line,  so  that  as  fenced  it  included  at  the 
north  end  more  land  than  Eddleman  had  acquired  from 
Sowers,  and  at  the  south  end  part  of  the  tract  was  left  in 
Sowers'  enclosure.  As  fenced  by  Jacob  Eddleman,  Sr.,  this 
2.ii-acre  tract  formed  a  part  of  his  home  place  and  was 
enclosed  with  his  land  in  the  west  half  of  the  south-west 
quarter.  There  was  a  spring  on  this  small  tract  and  Jacob 
Eddleman,  Sr.,  built  and  maintained  a  milk-house  thereon, 
and  the  tract  was  used  as  a  horse  lot  in  connection  with  the 
other  buildings  upon  or  immediately  adjacent  to  said  tract 
Sowers  took  possession  of  the  land  he  acquired  of  Jacob 
Eddleman,  Sn,  in  exchange  for  the  tract  in  controversy, 
and  he  and  his  successor  in  title  have  remained  in  posses- 
sion until  the  present  time.  The  respective  enclosures  of 
Eddleman  and  Sowers,  from  the  time  the  exchange  was 
made,  were  in  accordance  with  the  lines  as  they  understood 
them  to  exist  after  the  exchange.  The  2.11-acre  tract  ob- 
tained by  Eddleman  from  Sowers  in  the  north-west  corner 
of  the  east  half  of  the  quarter  section  was  intended  to  be 
thirteen  rods  wide  east  and  west  by  twenty-six  rods  long, 
but  as  fenced  by  Eddleman  it  was  less  than  thirteen  rods 
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wide  at  the  south  end  and  more  than  thirteen  rods  wide 
at  the  north  end. 

In  1907  complainant  bought  twelve  acres  off  the  north 
end  of  the  Sowers  eighty,  and  when  it  was  surveyed  the 
west  line  of  the  eighty  was  located  west  of  the  east  line  of 
the  Eddleman  enclosure.  Complainant  claims  that  up  to 
that  time  it  was  not  known  that  the  Eddleman  enclosure 
included  any  part  of  the  east  half  of  the  south-west  quar- 
ter; that  the  conveyance  of  the  heirs  to  Calvin  Eddleman, 
which  describe'd  only  the  west  half  of  the  south-west  quar- 
ter, was  intended  only  to  convey  said  west  half  and  was 
not  intended  to  convey  any  land  owned  by  Jacob  Eddle- 
man, Sr.,  in  the  east  half  of  the  said  quarter  section.  He 
does  not  deny  that  Calvin  Eddleman  took  possession  of  the 
tract  in  controversy  and  that  he  and  those  claiming  under 
him  have  had  possession  of  it  for  more  than  twenty  years, 
but  he  contends  that  Calvin  Eddleman's  possession  was 
that  of  a  tenant  in  common,  was  for  the  benefit  of  his  co- 
tenants,  and  was  not  adverse  to  them.  If  the  facts  proven 
sustain  that  contention  the  decree  was  erroneous  and  would 
have  to  be  reversed,  but  we  do  not  think  appellant's  posi- 
tion is  sustained  by  the  proof.  It  is  probably  true  that 
neither  Calvin  Eddleman  nor  any  of  the  other  heirs  knew 
the  exact  location  of  the  line  between  the  eighty-acre  tracts, 
but  it  could  not  have  escaped  their  notice  and  knowledge 
that  the  dividing  line  between  Sowers  and  Jacob  Eddle- 
man, Sr.,  was  not  the  line  dividing  the  two  eighties,  for 
Eddleman  had  enclosed  a  part  of  the  north  end  of  the  east 
eighty  and  Sowers  part  of  the  south  end  of  the  west  eighty. 
After  the  exchange  between  them  each  owned  substantially 
eighty  acres  in  the  quarter  section,  and  we  think  the  proof 
clearly  supports  the  conclusion  that  the  deed  made  by  the 
heirs  to  Calvin  Eddleman  was  understood  and  intended  by 
both  grantors  and  grantee  to  convey  to  Calvin  all  the  land 
owned  by  his  father  in  that  quarter  section.  He  did  not, 
therefore,  take  and  continue  in  possession  of  the  land  in 
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controversy  as  a  tenant  in  common  for  the  benefit  of  his 
co-tenants,  but  he  took  it  claiming  to  own  it  by  virtue  of 
the  deeds  from  his  co-tenants  in  common  and  his  possession 
was  adverse  to  them  until  his  death,  and  his  heirs  who  suc- 
ceeded to  his  title  continued  in  adverse  possession  until  they 
sold  to  defendant  Jacob  M.  Eddleman,  and  he  has  contin- 
ued in  possession  under  claim  of  ownership  to  the  present 
time.  The  period  of  adverse  possession  under  claim  of  own- 
ership of  the  tract  of  land  in  controversy  has  been  nearly 
thirty  years.  This,  under  all  the  authorities  too  familiar  to 
require  their  citation,  is  a  complete  bar  to  the  claim  of  the 
complainant. 

The  decree  of  the  chancellor  dismissing  the  bill  for  want 
of  equity  was  right,  and  it  is  affirmed.   ^^^^^^  amrmed. 


Th^  Equitably  Trust  Company  ot  New  York,  Appel- 
lant, vs.  C.  B.  Hargbr,  Appellee. 

Opinion  filed  June  i8,  ipis. 

1.  Bills  and  notes — fact  of  negotiability  must  appear  from  in- 
strument itself.  Whether  a  written  instrument  is  negotiable  must 
be  determined  from  the  writing  itself,  as  its  negotiability  cannot 
depend  upon  extrinsic  facts. 

2.  Same — essentials  of  a  negotiable  instrument.  A  negotiable 
instrument  must  contain  an  unconditional  acknowledgment  of  in- 
debtedness or  promise  to  pay,  the  amount  and  the  person  to  whom 
it  is  to  be  paid  must  be  certain,  and  it  must  appear  from  the  face 
of  the  instrument  to  whom  it  is  payable,  and  if  resort  to  extrinsic 
evidence  is  necessary  the  instrument  is  not  negotiable. 

3.  Same — what  is  not  a  negotiable  instrument.  An  instrument 
in  the  form  of  a  letter  addressed  to  a  named  person  as  general 
agent  of  an  insurance  company,  acknowledging  Uie  receipt  of  cer- 
tain insurance  policies,  authorizing  the  placing  ol  the  policies  in 
force  and  promising  to  pay  the  balance  of  the  first  premium  in 
fixed  installments  at  certain  dates,  and  signed,  "Very  truly  yours, 
C.  B.  Harger,"  is  not  a  negotiable  instrument  which  may  be  trans- 
ferred by  the  indorsement  of  the  general  agent,  so  as  to  enable 
the  assignee  to  maintain  suit  in  its  own  name. 
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Appeal  from  the  Branch  "B"  Appellate  G>urt  for  the 
First  District; — ^heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  Isadore  H.  Himes, 
Judge,  presiding. 

Percival  Steele,  (Harvey  L.  Ca vender,  and  Wil- 
liam E.  Kaiser,  of  counsel,)  for  appellant. 

Frederick  Mains,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  brings  before  us  the  record  of  the  Appellate 
Court,  which  affirmed  a  judgment  of  the  municipal  court  of 
Chicago  in  favor  of  the  defendant  in  an  action  based  upon 
the  following  instrument : 

"Chicago,  III,  Dec,  15,  igo2, 
"Mr.  Archibald  C.  Haynes,  Gen.  Agent  Equitable  Life 

Assurance  Society,  No,  25  Broad  St.,  N.  Y. 

"Dear  Sir — I  hereby  acknowledge  having  received  from  Mr. 
F.  F.  Mclver  policy  Nos.  1 168206,  1 168204  and  1 168208,  being  for 
$20,000  on  my  life,  in  the  Equitable  Life  Assurance  Society.  You 
are  authorized  and  requested  to  place  the  said  policy  in  force  from 
this  date,  and  I  promise  to  pay  the  balance  of  the  first  premium, 
amounting  to  $800,  as  follows:  Jan.  15,  1903,  $100;  Feb.  15,  1903, 
$100;  March  15,  1903,  $100;  Apr.  15,  1903,  $100;  May  15,  1903, 
$100;  June  15,  1903,  $100;  July  15,  1903,  $100;  Aug.  15,  1903, 
$,oo;^f8oo.  Very  truly  yours,  ^3^^^^^^,. 

The  instrument  was  indorsed  as  follows:  "Archibald 
C.  Haynes,  Gen'l  Agt.,  by  Ralph  C.  Haynes,  Att'y." 

The  cause  was  tried  by  the  court  without  a  jury,  and 
the  plaintiff  requested  the  court  to  hold  as  a  proposition  of 
law  that  the  instrument  was  negotiable  and  assignable  by 
indorsement,  so  as  to  enable  the  assignee  to  maintain  a  suit 
upon  it  in  his  own  name.    This  proposition  was  refused. 

Sections  3,  4  and  5  of  chapter  98  of  Hurd's  Statutes 
declare  that  all  instruments  of  writing  whereby  any  person 
promises  or  agrees  to  pay  any  sum  of  money,  or  acknowl- 
edges any  sum  of  money  to  be  due  to  any  other  person, 
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shall  be  taken  to  be  due  and  payable  as  therein  expressed 
and  shall  be  assignable  by  indorsement  thereon  in  the  same 
manner  as  bills  of  exchange,  so  as  absolutely  to  vest  the 
property  in  the  assignee  and  enable  him  to  institute  and 
maintain  the  same  kind  of  action  on  such  instruments  as 
might  have  been  maintained  by  the  payee. 

Whether  a  written  instrument  is  negotiable  must  be  de- 
termined from  the  writing  itself.  Its  negotiability  cannot 
depend  upon  extrinsic  facts.  A  negotiable  instrument  must 
contain  an  unconditional  acknowledgment  of  indebtedness 
or  promise  to  pay,  and  the  amount  and  the  person  to  whom 
it  is  to  be  paid  must  be  certain.  If  it  is  necessary  to  re- 
sort to  extrinsic  evidence  to  fix  the  amount  the  instrument 
is  not  negotiable.  (Smith  v.  Myers,  207  111.  126.)  So, 
also,  if  it  does  not  appear  from  the  face  of  the  paper  to 
whom  it  is  payable.  Mayo  v.  Chenoweth,  Breese,  200; 
Walters  v.  Short,  5  Gilm.  252. 

The  instrument  in  question*  acknowledges  the  receipt  of 
the  policies  and  promises  to  pay  the  premium.  The  appel- 
lant insists  that  the  promise  is  to  pay  Haynes  individually, 
and  it  introduced  evidence  in  chief  to  show  that  Haynes 
had  paid  the  premium.  But  the  instrument  itself  contains 
no  evidence  either  that  Haynes  had  paid  the  premium  or 
had  agreed  or  was  expected  to.  If  he  had  not  paid  or 
agreed  to  pay  the  premium,  then  appellee's  promise  could 
refer  only  to  a  payment  to  the  insurance  company.  In  fact, 
it  was  only  to  the  insurance  company  that  he  could  owe  a 
premium,  for  if  the  premium  had  been  paid  by  Haynes  the 
indebtedness  thereafter  was  only  a  loan  of  that  amount  of 
money.  The  writing  is  merely  a  letter  in  regard  to  the  ex- 
tension of  time  of  payment  of  the  premiums  upon  these 
three  policies.  If  the  writer  supposed  that  these  premiums 
had  been  paid  by  Haynes  and  that  the  writer  was  acknowl- 
edging and  promising  to  pay  to  the  latter  a  personal  debt 
for  a  loan  of  money,  the  letter  contains  no  evidence  of  it. 
Apparently  his  business  was  with  the  Equitable  Life  As- 
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surance  Society.  His  communication  was  addressed  in  a 
manner  usual  in  correspondence  with  such  a  corporation, 
and  it  is  not  to  be  supposed  that  he  believed  he  was  mak- 
ing a  proposal  or  executing  an  instrument  by  which  he 
would  incur  any  liability  to  a  third  party.  There  was  no 
promise  to  pay  Haynes,  and  the  trial  court  properly  held 
that  the  appellant  could  not  maintain  the  action. 

Judgment  affirmed. 


The  PEOPI.E  OF  THE  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Max  Stricker,  Plaintiff  in  Error. 

Opinion  Hied  June  i8,  igi^- 

1.  Criminai.  i,aw — when  information  need  not  expressly  allege 
that  sale  was  unlawful.  An  information  charging  the  sale  of  a 
bottle  of  gin  bearing  a  false  label,  in  violation  of  the  act  to  protect 
associations,  unions  and  persons  in  their  labels  and  trade-marks, 
need  not  expressly  allege  that  the  sale  was  unlawful,  where  it  sets 
out  the  facts  showing  a  sale  in  violation  of  the  act. 

2.  Same — an  information  need  not  allege  to  whom  the  sale  was 
made.  The  act  to  protect  associations,  unions  and  persons  in  their 
labels  and  trade-marks  prohibits  sales  generally,  without  regard  to 
the  persons  or  class  of  persons  to  whom  such  sales  are  made,  and 
it  is  therefore  not  necessary  for  an  information  charging  a  sale  in 
violation  of  the  act  to  allege  to  whom  the  sale  was  made. 

3.  Same — information  may  describe  alleged  counterfeit  label  in 
general  terms.  An  information  charging  a  sale  of  a  bottle  of  gin 
bearing  a  counterfeit  label,  in  violation  of  the  act  to  protect  associa- 
tions, unions  and  persons  in  their  trade-marks  and  labels,  may  de- 
scribe the  alleged  counterfeit  label  in  general  terms;  and  it  is  not 
necessary  to  set  it  out  in  h(ec  verba  or  offer  an  excuse  for  not 
doing  so,  as  the  offense  charged  does  not  consist  in  the  counter- 
feiting of  the  label  but  in  making  the  sale  in  violation  of  the  act. 

4.  Same — People  must  show  that  owner  of  label  is  within  the 
class  protected  by  the  statute.  Where  an  information  charges  the 
sale  of  a  bottle  of  gin  bearing  a  false  label  purporting  to  be  a  label 
adopted  and  used  by  "Tanqueray,  Gordon  &  Co.,  a  corporation," 
in  violation  of  the  act  to  protect  associations,  unions  and  persons 
in  their  labels  and  trade-marks,  there  must  be  some  proof  Uiat  the 
owner  of  the  label  so  counterfeited  is  a  corporation,  and  a  convic- 
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tion  cannot  be  sustained  if  the  proof  shows  that  Tanqueray,  Gor- 
don &  Co.  is  a  partnership  of  individuals. 

5.  Same — purpose  of  the  act  to  protect  labels  and  trade-marks. 
The  purpose  of  the  act  to  protect  associations,  unions  of  working- 
men  and  persons  in  their  labels,  trade-marks  and  forms  of  adver- 
tising is  not  to  protect  society  or  the  public,  but  is  to  protect  the 
property  rights  of  the  associations,  unions  and  persons  so  men- 
tioned; and  hence  an  information  charging  a  violation  of  such  act 
must  show  an  invasion  of  a  property  right  possessed  by  some 
legal  entity. 

6.  Same — partnership  is  not  a  "person"  as  distinguished  from 
indizHdual  members.  A  corporation  is  embraced  within  the  word 
"persons,"  but  a  partnership  is  not  a  person  as  distinguished  from 
the  members  composing  the  firm. 

Writ  of  Error  to  the  Branch  "D''  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  writ  of  error 
to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Wai^ker,  Judge,  presiding. 

Richard  J.  Cooney,  and  John  A.  Verhoeven,  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  D.  B.  Snow,  (Sheriff,  Dent, 
DoBYNS  &  Freeman,  of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Max  Stricker  was  charged  in  an  amended  information, 
filed  in  the  municipal  court  of  Chicago,  with  violating  the 
act  entitled  "An  act  to  protect  associations,  unions  of  work- 
ingmen  and  persons  in  their  labels,  trade-marks  and  forms 
of  advertising,*'  in  force  July  i,  1891,  (Laws  of  1891, 
p.  202,)  as  amended  by  act  in  force  July  i,  1895,  (Laws 
of  1895,  p.  320,)  by  selling  a  bottle  containing  a  liquid  re- 
sembling gin,  to  which  bottle  was  attached  a  counterfeit 
or  imitation  label  purporting  to  be  a  report  on  Gordon  &' 
Co.'s  "dry  gin,"  London,  dated  September  2,  1899,  by  one 
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E.  Godwin  Qayton,  F.I.C.,  F.C.S.,  consulting  chemist  and 
analyst,  which  label,  as  the  defendant  knew,  was  then  and 
there  a  counterfeit  and  imitatiop  of  a  label  adopted  and 
used,  and  then  and  there  being  used,  by  Tanqueray,  Gordon 
&  Co.,  a  corporation  organized  under  the  laws  of  Great 
Britain,  which  label  was  filed  in  the  office  of  the  Secretary 
of  State  on  February  20,  1907.  The  court  overruled  a  mo- 
tion to  quash  the  information,  and  upon  a  trial  by  jury 
the  defendant  was  foiuid  guilty.  The  court  sentenced  the 
defendant  to  confinement  in  the  house  of  correction  for 
ten  months  and  to  pay  a  fine  of  $200  and  costs.  The  judg- 
ment was  affirmed  in  the  Appellate  Court  for  the  First 
District,  and  the  writ  of  error  in  this  case  has  brought  the 
record  to  this  court  for  review. 

It  is  argued  that  the  court  erred  in  overruling  the  mo- 
tion to  quash  the  information  because  it  did  not  allege  that 
the  sale  was  unlawful  nor  to  whom  it  was  made  and  did 
not  set  out  the  counterfeited  label  nor  offer  any  excuse  for 
not  doing  so.  The  information  alleged  facts  showing  a 
violation  of  the  act,  and  the  sale  was  therefore  unlawful 
and  it  was  unnecessary  to  so  characterize  it.  The  act  pro- 
hibits sales  generally,  without  regard  to  the  persons  or  class 
of  persons  to  whom  they  are  made,  and  it  was  not  neces- 
sary to  allege  to  whom  the  sale  in  this  instance  was  made. 
The  information  did  not  contain  a  copy  of  the  alleged 
counterfeit  label  but  described  it  generally,  by  its  dimen- 
sions and  the  purport  of  the  words  upon  it.  Where  the 
offense  charged  is  counterfeiting  an  instrument  it  is  neces- 
sary to  set  it  out  verbatim,  unless  it  is  in  the  possession 
of  the  accused,  destroyed  or  for  some  reason  is  not  ac- 
cessible to  the  grand  jury  or  informant,  in  which  case  the 
excuse  for  not  setting  it  out  must  be  averred.  The  reason 
for  the  rule  is,  that  the  court  must  construe  the  instrument 
and  determine  whether  it  might  be  the  subject  of  forgery. 
(People  v.  Tilden,  242  111.  536.)  The  defendant  in  this 
case  was  not  charged  with  counterfeiting  a  label  but  with 
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knowingly  selling  a  bottle  upon  which  there  was  a  coun- 
terfeit label,  and  the  contents  of  the  label  being  merely 
incidental  to  the  offense  of  selling  goods  bearing  a  false 
label,  it  was  sufficient  to  describe  the  label  in  general  terms. 
(22  Cyc.  354.)  The  court  did  not  err  in  refusing  to  quash 
the  information. 

The  information  alleged  that  the  counterfeit  label  was 
adopted  and  used,  and  was  then  and  there  being  used,  by 
Tanqueray,  Gordon  &  Co.,  a  corporation  organized  tmder 
the  laws  of  Great  Britain.  It  is  conceded  that  if  there  had 
been  evidence  that  Tanqueray,  Gordon  &  Co.  was  a  corpo- 
ration there  would  be  no  necessity  of  proving  that  it  was 
organized  under  the  laws  of  Great  Britain,  and  this  is  nec- 
essarily so,  for  the  reason  that  in  criminal  prosecutions  user 
is  prima  facie  evidence  of  the  existence  of  a  corporation. 
(Laws  of  1889,  p.  115.)  It  was  necessary,  however,  to 
prove  the  averment  of  the  information  that  Tanqueray, 
Gordon  &  Co.  was  a  corporation,  to  bring  it  within  the 
classes  named  in  the  statute  who  might  adopt  and  use  a 
label  and  be  injured  by  sales  of  gin  purporting  to  be  its 
product.  There  was  not  only  an  entire  absence  of  any 
such  evidence,  but  the  evidence  tended  to  prove  that  Tan- 
queray, Gordon  &  Co.  was  a  partnership  of  individuals. 
John  M.  Boteler  testified  that  the  label  was  that  of  Tan- 
queray, Gordon  &  Co.;  that  Mr.  EHgby  Maitland,  one  of 
the  firm,  brought  all  of  the  labels  of  the  firm  to  this  coun- 
try and  exhibited  them  to  him,  and  he  derived  the  knowl- 
edge that  the  original  proofs  were  such  in  fact,  from  that 
member  of  the  firm. 

The  Attorney  General  contends  that  it  was  unnecessary 
to  prove  that  Tanqueray,  Gordon  &  Co.  was  a  corporation 
because  the  crime  created  by  the  statute  is  merely  the  sale 
of  goods  with  a  counterfeit  label  attached.  That  position 
cannot  be  maintained,  because  it  is  not  the  purpose  of  the 
act  to  protect  society  against  the  sale  of  things  injurious  to 
the  public,  such  as  intoxicating  liquors,  adulterated  or  un- 
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healthful  food,  or  things  of  that  kind.  The  title  of  the 
act,  where  the  single  subject  of  it  must  be  declared,  shows 
that  subject  to  be  the  protection  of  associations,  unions  of 
workingmen  and  persons  in  their  labels,  trade-marks  and 
forms  of  advertising.  The  act  contains  no  provision  for 
the  protection  of  society  or  the  public,  but  all  of  its  provi- 
sions are  solely  for  the  benefit  of  those  who  adopt  or  use 
labels,  trade-marks,  designs,  devices  or  forms  of  advertise- 
ment. The  purpose  of  the  act  is  to  secure  to  the  one  who 
produces  a  product  the  fruits  of  his  labor  or  skill,  regard- 
less of  the  question  whether  the  product  be  gin,  food  or 
anything  else.  The  purpose  of  the  act  being  to  protect 
property  rights,  the  wrong  done  by  a  violation  of  the  act 
is  a  wrong  to  the  one  who  owns  the  property  right  in  the 
label,  trade-mark  or  form  of  advertising.  An  information, 
therefore,  must  show  an  invasion  of  a  property  right  pos- 
sessed by  some  legal  entity.  There  is  no  distinction  be- 
tween an  information  in  such  a  case  and  the  charge  that 
the  property  of  some  person  has  been  stolen  or  embezzled, 
where  the  ownership  of  the  property  must  be  alleged  with 
accuracy.  (Wallace  v.  People,  63  111.  451 ;  Staaden  v.  Peo- 
ple, 82  id.  432;  People  v.  Brander,  244  id.  26.)  A  corpo- 
ration is  embraced  within  the  name  "person,"  but  in  the 
law  of  this  country  a  partnership  is  not  a  person  as  dis- 
tinguished from  the  members  composing  the  firm  in  whom 
the  right  of  property  exists. 

The  precise  question  involved  in  this  case  has  been  twice 
determined  by  this  court.  In  Vincendeau  v.  People,  219 
111.  474,  Vincendeau  was  charged  with  selling  twenty-four 
bottles  containing  a  liquid  resembling  champagne,  to  which 
was  attached  a  counterfeit  label  of  G.  H.  Mumm  &  Co., 
alleged  to  have  been  a  counterfeit  of  the  label  copyrighted 
and  used  by  Peter  Herman  Mumm,  Matt  Von  Guaita  and 
Herman  Von  Mumm,  partners  doing  business  as  G.  H. 
Mumm  &  Co.  There  was  evidence  that  the  firm  was  com- 
posed of  the  persons  named  in  the  indictment,  but  there 
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was  one  witness  who  said  Von  Guaita's  name  was  Max  and 
not  Matt.  The  court  instructed  the  jury  that  it  was  neces- 
sary for  the  People  to  prove  the  names  of  the  partners  but 
that  the  doctrine  of  idem  sonans  applied,  and  the  law  did 
not  favor  extreme  technicality  in  regard  to  proof  of  the 
name  where  the  sound  of  the  names  was  very  similar.  The 
judgment  was  reversed,  and  it  was  said  that  the  instruction 
was  apt  to  influence  the  jury  to  disregard  the  difference  be- 
tween the  two  names,  Max  and  Matt,  in  case  the  jury  had 
any  reasonable  doubt  as  to  which  of  the  names  was,  in 
fact,  that  of  the  partner  in  question.  The  instruction  de- 
prived Vincendeau  of  the  benefit  of  evidence  that  the  name 
of  Von  Guaita  was  Max,  and  it  was  error,  because  the  de- 
fendant could  not  be  convicted  if  that  was  his  name.  In 
People  v.  Dantuma,  252  111.  561,  the  information  charged 
that  the  label  was  that  of  the  Allied  Printing  Trades  Coun- 
cil of  Chicago,  while  the  evidence  showed  that  the  label  was 
that  of  the  International  Typographical  Union  of  North 
America,  of  Indianapolis,  Indiana,  and  it  was  held  that 
there  was  a  fatal  variance  between  the  evidence  and  the 
proof.  In  this  case  there  was  not  only  a  failure  to  prove 
the  existence  of  a  corporation  adopting  and  using  the  label 
and  having  a  property  right  therein,  but  there  was  a  ma- 
terial variance  between  the  information  and  the  evidence. 
The  defendant's  attorney  asked  a  witness  if  there  was  not 
a  suit  pending  in  a  circuit  court  of  the  United  States  en- 
titled in  the  name  of  Tanqueray,  Gordon  &  Co.,  a  corpora- 
tion, as  complainant,  and  Max  Strieker  as  defendant.  The 
court  did  not  permit  the  question  to  be  answered,  and  as 
questions  do  not  constitute  evidence,  the  question  did  not 
tend  to  show  the  existence  of  a  corporation,  and  asking  the 
question  was  not  an  admission  of  corporate  existence. 

The  judgments  of  the  Appellate  Court  and  municipal 
court  are  reversed  and  the  cause  is  remanded  to  the  munici- 

P^*  ^^"^-  Reversed  and  remanded. 
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The  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, Appellee,  vs,  C.  J.  DoylE,  Secretary  of  State, 
et  al.  Appellants. 

Opinion  Hied  June  i8,  igi^. 

1.  Statutes — history  of  legislation  may  be  resorted  to  to  as- 
certain  legislative  purpose  and  intent.  In  construing  statutes  resort 
may  be  had  to  the  history  of  the  legislation  on  the  subject  to  as- 
certain the  purpose  and  intent  of  the  legislature^  and  to  that  end 
it  is  not  only  proper  to  compare  statutes  relating  to  the  same  sub- 
ject passed  at  the  same  or  different  sessions  of  the  legislature,  but 
to  consider  statutes  upon  cognate  subjects  although  not  strictly  in 
pari  materia, 

2.  Corporations — the  act  of  June  p,  iQii,  concerning  extension 
of  charters,  applies  to  corporations  formed  under  the  general  law. 
The  act  of  June  9,  191 1,  (Laws  o£  191 1,  p.  239,)  authorizing  the 
extension  of  charters  of  corporations  for  a  period  not  to  exceed 
ninety-nine  years,  applies  to  corporations  organized  under  the  gen- 
eral Incorporation  act. 

3.  Same — act  of  June  g,  191  J,  did  not  repeal,  by  implication, 
the  act  of  June  j,  191 1,  The  act  of  June  9,  1911,  (Laws  of  191 1, 
p.  239,)  concerning  the  extension  of  charters  of  corporations  for 
a  period  not  to  exceed  ninety-nine  years,  did  not  repeal  the  act  of 
June  7,  191 1,  (Laws  of  191 1,  p.  470,)  amending  section  5  of  the 
Railroad  and  Warehouse  act  and  authorizing  the  extension  of  the 
charters  of  railroad  corporations  not  to  exceed  fifty  years. 

4.  Same — act  of  June  p,  1911,  does  not  apply  to  railroad  corpo- 
rations. The  act  of  June  9,  191 1,  (Laws  of  191 1,  p.  239,)  authoriz- 
ing the  extension  of  charters  of  corporations  for  a  period  of  not 
to  exceed  ninety-nine  years  and  providing  for  the  payment  of  fees 
to  the  State,  the  same  as  in  case  of  a  new  incorporation,  does  not 
apply  to  railroad  corporations. 

5.  Same — act  of  June  j,  ipii,  authorises  railroad  corporations 
to  extend  charters  without  payment  of  fees.  The  act  of  June  7, 
1911,  (Laws  of  1911,  p.  470,)  amending  section  5  of  the  Railroad 
and  Warehouse  act,  authorizes  railroad  corporations  to  extend 
their  charters  for  a  period  of  not  to  exceed  fifty  years,  and  as  such 
act  is  silent  as  to  payment  of  fees  to  the  State  no  fees  are  required. 

6.  Same — charter  extension  acts  of  ipii  are  not  invalid  as  spe- 
cial legislation.  The  act  of  June  7,  1911,  (Laws  of  1911,  p.  470,) 
authorizing  railroad  corporations  to  extend  their  charters  for  a 
period  of  not  to  exceed  fifty  years  without  payment  of  fees,  and 
the  act  of  June  9,  191 1,  authorizing  other  corporations  to  extend 
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their  charters  for  a  period  not  to  exceed  ninety-nine  years  upon 
payment  of  fees,  are  not  invalid  as  special  legislation/ as  railroads 
are  in  a  class  by  themselves,  and  the  legislature  may  pass  laws 
concerning  them  which  do  not  apply  to  other  corporations. 

7.  Same — extension  of  charter  is  not  the  creation  of  a  new  cor- 
poration. The  extension  of  the  charter  of  a  corporation  under  a 
statute  authorizing  an  extension,  only,  is  not  the  creation  of  a  new 
corporation,  and,  in  the  absence  of  a  provision  in  the  statute  re- 
quiring payment  of  fees  to  the  State,  does  not  entitle-  the  State  to 
demand  fees  as  in  case  of  the  organization  of  a  new  corporation. 

Appeai,  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  and  T.  E.  I>EMPcy,  for 
appellants. 

J.  A.  CoNNEi*!.,  Chiperfiei<d  &  Chiperfield,  and 
Graham  &  Graham,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  the  circuit  court  of  Sangamon 
county  by  the  appellee,  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  praying  that  an  injunction  might  issue 
against  C.  J.  Doyle,  as  Secretary  of  State  and  individually, 
and  others,  restraining  them  from  paying  into  the  State 
treasury  certain  moneys  paid'  by  appellee  to  said  Doyle  as 
Secretary  of  State.  The  case  was  heard  on  a  stipulation 
of  facts,  and  a  decree  was  entered  perpetually  enjoining 
and  restraining  the  parties  from  paying  said  moneys  into 
the  State  treasury  and  ordering  the  return  of  the  amount 
to  said  company.    From  that  decree  this  appeal  was  prayed. 

From  the  allegations  of  the  bill  and  stipulation  of  facts 
it  appears  that  appellee  is  a  railroad  corporation  organized 
by  virtue  of  a  special  charter  from  the  State  of  Illinois; 
that  this  charter  was  about  to  expire  unless  extended  as 
provided  by  law;  that  the  necessary  steps  were  taken  to 
have  the  charter  extended,  but  on  application  to  the  Secre- 
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tary  of  State  he  refused  to  accept  and  file  the  certificate  of 
extension  and  certify  to  the  same  unless  appellee  paid  to 
him  $110,885  in  addition  to  the  filing  fee  of  $2  fixed  by 
statute  for  filing  papers  with  the  said  secretary.  *  Appellee 
thereupon  paid,  under  protest,  the  amount  demanded  and 
took  from  said  Doyle  a  receipt  stating  that  it  was  so  paid, 
he  agreeing  to  hold  the  amoimt  as  a  special  deposit  until 
January  7,  191 3.  Appellee  contends  that  it  was  entitled  to 
such  extension,  under  the  Railroad  and  Warehouse  act, 
without  such  extra  payment,  and  especially  under  section  5 
of  that  act  as  amended  on  June  7,  191 1.  (Laws  of  191 1, 
p.  470.)  Counsel  for  appellants  contend  that  the  extension 
must  be  had  under  that  amendment  read  in  connection  with 
an  act  passed  June  9,  191 1,  authorizing  the  extension  of  the 
charters  of  corporations  in  certain  cases;  (Laws  of  191 1, 
P-  239;)  that  taking  these  two  last  named  acts  together 
would  require  the  payment  of  the  fees  demanded  by  the 
Secretary  of  State,  under  paragraphs  loa  and  lob  of  chap- 
ter 53  of  Hurd's  Statutes  of  191 1,  page  1176. 

The  amendatory  act  of  June  7,  191 1,  after  the  proper 
heading,  provides  that  section  5  of  the  Railroad  and  Ware- 
house act  "be  and  the  same  is  hereby  amended  to  read  as 
follows : 

"Sec.  5.  No  such  corporation  shall  be  formed  to  con- 
tinue more  than  fifty  years  in  the  first  instance,  but  any 
railroad  company  formed  under  any  law  of  the  State  may 
be  renewed  from  time  to  time,  for  periods  not  longer  than 
fifty  years:  Provided,  that  three- fourths  of  the  votes  cast 
at  any  regular  election  for  that  purpose  shall  be  in  favor  of 
such  renewal,  and  those  desiring  a  renewal  shall  agree  to 
purchase  the  stock  of  those  opposed  thereto  at  its  current 
value. 

"Whenever  any  such  election  is  held  by  any  railroad 
company,  a  certificate,  showing  the  proceedings  of  the  meet- 
ing and  verified  by  the  president  or  a  vice-president  of  the 
corporation  and  the  secretary  thereof,  with  the  seal  of  the 
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corporation,  shall  be  filed  with  the  Secretary  of  State  with- 
in  thirty  days  after  the  meeting,  and  upon  the  filing  of 
such  certificate  the  duration  of  such  corporation  shall  there- 
by be  extended,  in  accordance  with  the  vote  of  the  stock- 
holders, for  an  additional  period  not  longer  than  fifty  years : 
Provided,  in  case  where  such  renewal  is  of  any  railroad 
company  previously  incorporated  under  a  special  act  of  the 
legislature,  then  such  renewal  and  extension  of  such  com- 
pany shall  be  under  and  subject  to  all  the  provisions  of  the 
general  laws  of  this  State  relating  to  railroads,  and  such 
company  shall  have  such  powers  only  as  provided  for  in 
this  act." 

The  act  of  June  9,  191 1,  reads  as  follows: 
"Sec.  I.  That  any  corporation  existing  by  virtue  of  any 
general  law  of  this  State,  or  any  corporation  hereafter  or- 
ganized by  virtue  of  any  law  of  this  State  upon  the  stock 
plan  for  a  period  less  than  ninety-nine  years,  at  any  time 
before  the  expiration  thereof,  may  extend  the  term  of  its 
existence  beyond  the  time  specified  in  its  original  certificate 
of  incorporation,  or  in  any  certificate  of  extension  of  corpo- 
rate existence,  for  a  period  not  to  exceed  ninety-nine  years 
from  date  of  original  incorporation,  whenever  two-thirds  of 
the  stockholders  of  any  such  corporation  may  desire,  and 
it  shall  be  the  duty  of  the  board  of  directors,  or  managers 
thereof,  to  submit  the  question  of  such  extension  to  a  vote 
of  the  stockholders  at  any  annual,  or  a  special  meeting  of 
such  stockholders  to  be  called  and  held  as  herein  provided. 
"Sec.  2.  Such  special  meeting  shall  be  called  by  deliv- 
ering personally  or  depositing  in  the  post-office,  at  least 
thirty  days  before  the  time  fixed  for  such  meeting,  a  notice 
properly  addressed  to  each  stockholder,  signed  by  a  major- 
ity of  said  directors,  or  managers,  stating  the  time,  place 
and  object  of  such  meeting  and  a  general  notice  of  the  time, 
place  and  object  of  such  meeting  shall  also  be  published 
within  the  county  wherein  the  principal  office  of  said  cor- 
poration is  located. 
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"Sec.  3.  At  any  such  meeting  the  stockholders  may  vote 
in  person,  or  by  proxy,  each  stockholder  being  entitled  to 
one  vote  for  each  share  of  stock  held  by  him,  and  votes 
representing  two-thirds  of  all  the  stock  of  the  corporation 
shall  be  necessary  for  the  adoption  of  the  proposed  change 
of  the  term  of  corporate  duration. 

"Sec.  4.  If  at  any  regular  annual  meeting,  or  at  the 
time  and  place  specified  in  said  notice  of  a  special  meeting 
called  for  that  purpose,  the  proposition  to  extend  the  term 
of  corporate  existence  be  submitted  to  a  vote,  and  if  it 
shall  appear  that  two-thirds  of  all  the  votes  represented  by 
the  whole  stock  of  such  corporation  are  in  favor  of  the 
proposition  so  submitted,  a  certificate  thereof,  verified  by 
the  affidavit  of  the  president  and  under  seal  of  said  corpo- 
ration, shall  be  filed  in  the  office  of  the  Secretary  of  State, 
and  a  like  certificate  filed  for  record  in  the  office  of  the 
recorder  of  deeds  of  the  county  where  the  principal  busi- 
ness office  of  such  corporation  is  located.  And  upon  the 
filing  of  said  certificate  and  the  payment  of  the  same  fees 
as  is  provided  for  in  the  incorporation  of  a  new  company, 
the  change  proposed  and  voted  for  at  such  meeting  as  to 
extending  the  corporate  duration  of  said  corporation  shall 
be  and  is  hereby  declared  accomplished,  in  accordance  with 
the  vote  of  the  stockholders,  and  said  corporation  shall  be 
deemed  and  taken  to  be  extended  in  all  courts  and  places 
whatsoever." 

Counsel  for  appellants  insist  that  these  two  acts,  being 
passed  at  the  same  session  of  the  legislature,  only  two  days 
apart,  and  referring,  as  they  do,  to  the  renewal  and  exten- 
sion of  charters  of  corporations,  must  be  regarded  as  being 
in  pari  materia, — that  is,  as  relating  to  the  same  subject 
matter, — and  that  they  must  be  taken  together  and  coih- 
l>ared  when  construed.  The  endeavor  should  be  made  al- 
ways, in  construing  one  or  more  statutes,  to  ascertain,  by 
the  history  of  the  legislation  on  the  subject,  the  purpose  and 
intent  of  the  legislature,  and  to  that  end  it  is  not  only  proper 
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to  compare  statutes  relating  to  the  same  subject  passed  at 
the  same  or  diflFerent  sessions  of  the  legislature,  but  to 
consider  statutes  upon  cognate  subjects  though  not  strictly 
in  pari  materia.  (Sutherland  on  Stat.  Const,  sec.  284;  36 
Cyc.  1 147;  South  Park  Comrs.  v.  First  Nat.  Bank,  177  111. 
234;  Northern  Trust  Co.  v.  Palmer,  171  id.  383.)  The 
first  paragraph  of  section  5  as  amended  by  the  act  of  June 
7,  191 1,  reads  the  same  as  section  5  before  the  amendment. 
The  amendment  added  the  second  paragraph.  It  will  hardly 
be  argued  that  if  there  had  been  no  amendment  of  said 
section  5  the  act  of  June  9,  191 1,  would  repeal  it  by  im- 
plication, yet  the  argument  now  made  that  the  first  sec- 
tion of  said  act  of  June  9,  191 1,  refers  to  all  corporations, 
and  therefore  must  necessarily  include  railroad  corporations, 
could  have  been  made  with  the  same  force  if  there  had  been 
no  such  amendment  of  the  said  section  5.  It  seems  evident 
from  reading  and  comparing  said  act  of  June  9,  191 1,  with 
the  other  laws  bearing  on  corporations,  that  it  was  the  chief 
purpose  of  the  legislature  to  have  said  act  apply  to  corpora- 
tions created  under  the  general  Incorporation  act.  Among 
other  things,  it  will  be  noted  that  section  2  of  said  general 
Incorporation  act  (Kurd's  Stat.  191 1,  p.  SS8,)  authorizes 
the  issuance  of  a  charter  not  to  exceed  ninety-nine  years, 
while  section  i  of  the  act  of  June  9,  191 1,  provides  that 
any  corporation  organized  by  virtue  of  the  laws  of  this 
State  for  a  period  of  less  than  ninety-nine  years  may  have 
its  corporate  existence  extended,  under  the  provisions  of 
said  last  named  act,  for  a  period  of  not  exceeding  ninety- 
nine  years.  Surely  it  will  not  be  contended  that  this  last 
provision  would  authorize  the  extension  of  the  charters  of 
railroad  companies  for  any  period  up  to  ninety-nine  years 
when  section  5  of  the  Railroad  and  Warehouse  act  only 
authorizes  an  extension  for  fifty  years.  Such  a  conclusion 
would  require  it  to  be  held  that  section  5  was  repealed  by 
implication.  The  law  does  not  favor  the  repeal  of  statutes 
by  implication.     Both  statutes  will  remain  in  force  unless 
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they  are  so  repugnant  that  they  cannot  operate  together. 
People  V.  Raymond,  i86  111.  407;  Galpin  v.  City  of  Chi- 
cago, 249  id.  554. 

Not  only  does  said  act  of  June  7,  191 1,  differ  from  the 
act  of  June  9,  191 1,  as  to  the  original  term  for  which  a 
corporation  may  be  chartered  and  the  number  of  years  for 
which  the  charter  can  be  extended,  but  the  two  acts  also 
differ  in  other  particulars.  The  act  of  June  7,  191 1,  re- 
quires three-fourths  of  the  stockholders  to  agree  to  obtain 
such  an  extension,  while  the  later  act  requires  only  two- 
thirds.  The  first  act  requires  the  proceedings  to  be  had  at 
a  regular  election;  the  second  act  provides  that  the  pro- 
ceedings may  be  had  at  the  annual  or  a  special  meeting. 
Under  the  first  act  the  stockholders  who  favor  the  renewal 
must  ag^ee  to  buy  the  stock  of  those  exposed,  at  current 
value ;  there  is  no  such  requirement  in  the  second  act.  Un- 
der the  first  act  there  is  no  provision  for  voting  by  proxy; 
under  the  second  act  there  is  such  a  provision.  Under  the 
first  act  the  extension  certificate  must  be  filed  within  thirty 
days  after  the  vote ;  no  time  limit  is  provided  in  the  later 
act.  Under  the  first  act  there  is  no  provision  for  recording 
in  a  recorder's  office ;  under  the  second  act  there  is  such  a 
provision.  Under  the  first  act  there  is  no  mention  of  fees 
in  connection  with  the  extension;  under  the  second  act  it 
is  required  that  there  shall  be  the  same  fees  for  the  exten- 
sion as  for  the  creation  of  a  new  corporation. 

Counsel  for  the  State  do  not  contend  that  any  of  the 
provisions  of  the  first  act  are  repealed  by  the  provisions  of 
the  later  act,  but  argue  that  the  requirements  in  the  second 
act  as  to  the  payment  of  fees  for  the  extension  of  the  char- 
ter apply  to  both  acts.  This  argument  is  based  apparently 
on  that  clause  in  the  last  proviso  of  said  first  act  which 
reads:  "Then  such  renewal  and  extension  of  such  com- 
pany shall  be  under  and  subject  to  all  the  provisions  of  the 
general  laws  of  this  State  relating  to  railroads,"  etc.,  and 
the  argument  is,  that  this  proviso  has  the  effect  of  remand- 
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ing  railroad  corporations  organized  under  special  acts  to 
the  general  body  of  the  laws  on  the  subject  of  renewal  and 
extension,  and  of  reading  into  the  act  of  June  9,  191 1,  the 
additional  corporations,  namely,  railroad  corporations  or- 
ganized under  special  acts.  This,  in  our  judgment,  is  not 
a  reasonable  construction  of  this  proviso  or  of  those  two 
statutes  taken  together.  Corporations  are  the  creatures  of 
the  legislature,  and  the  method  of  bringing  them  into  exist- 
ence or  continuing  their  charter  powers  must  be  found  in 
the  statutes  and  followed  with  substantial  accuracy  to  en- 
title them  to  perform  corporate  functions.  The  legislature 
could,  if  it  saw  fit,  require  railroad  corporations  to  pay  the 
same  fees  as  other  corporations  for  a  renewal  of  their  char- 
ters. But  the  question  here  is,  what  has^  been  required  by 
the  legislature?  The  said  proviso  to  the  act  of  June  7,  191 1, 
does  not  mean  what  is  contended  by  counsel  for  the  State. 
The  office  of  a  proviso  ordinarily  is  to  qualify  or  restrain 
or  except  something  from  the  generality  of  the  enacting 
clause.  (In  re  Day,  181  111.  73.)  Said  section  5,  before 
this  amendment,  authorized  the  renewal  from  time  to  time, 
for  periods  not  longer  than  fifty  years,  of  the  charter  life 
of  a  railroad  corporation,  whether  such  railroad  corpora- 
tion was  organized  under  that  act  or  otherwise.  The  pro- 
viso in  the  amendment  in  the  second  paragraph  was  inserted 
so  that  when  a  railroad  incorporated  under  a  special  act 
obtained  a  renewal,  such  railroad  would  thereafter  come  un- 
der and  be  subject  to  the  general  laws  of  this  State  relating 
to  railroads  and  have  only  such  powers  as  are  provided  for 
under  the  general  Railroad  act.  Thus  this  proviso  comes 
within  the  rule  quoted  above  and  qualifies  what  was  stated 
in  the  body  of  the  section  preceding  it.  We  see  nothing  in 
said  act  of  June  9,  191 1,  that  leads  to  the  conclusion  that 
that  act  was  intended  to  apply  to  railroads,  and  certainly 
nothing  in  the  proviso  in  section  5  of  the  act  of  June  7, 
191 1,  or  anything  else  in  said  section,  would  tend  to  lead 
to  that  conclusion.     On  the  contrary,  considering  the  two 
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acts  together,  it  is  evident  that  the  legislature  intended  them 
to  be  independent  of  each  other,  the  first  referring  only  to 
railroad  corporations.  It  is  not  necessary  here  to  decide  as 
to  the  corporations  to  which  said  act  of  Jtine  9,  191 19  does 
apply,  it  being  sufficient  to  say  that  it  does  not  apjdy  to 
railroad  corporations. 

Counsel  for  the  State  further  insist  that  if  this  construc- 
tion be  put  upon  the  act  of  June  7,  191 1,  then  such  act 
must  be  held  to  be  special  legislation.  With  this  we  can 
not  agree.  If  a  law  is  general  and  uniform  in  its  operation 
upon  all  persons  in  like  circumstances  it  is  general,  in  a 
constitutional  sense.  "A  law  general  in  its  character  may 
extend  only  to  particular  classes  and  not  be  obnoxious  to 
the  provisions  of  the  constitution  if  all  persons  of  the  same 
class  are  treated  alike  under  similar  circumstances  and  con- 
ditions." (Chicago  a$td  Southern  Traction  Co.  v.  Illinois 
Central  Railroad  Co.  246  111.  146.)  A  law  is  general,  not 
because  it  embraces  all  the  governed,  but  that  it  may  from 
its  terms,  when  many  are  embraced  in  its  provisions,  em- 
brace all  others  when  they  occupy  like  positions  to  those 
who  are  embraced.  Such  a  law  must  be  based  upon  some 
substantial  diflference  between  the  situation  of  a  class  or 
classes  and  another  class  or  classes  to  which  it  does  not 
apply.  (City  of  Clinton  v.  Wilson,  257  111.  580,  and  cases 
cited.)  Whether  railroad  corporations  shall  be  placed  on  a 
different  basis  from  other  corporations  as  to  the  payment 
of  fees  for  the  extension  of  their  charters  is  solely  for  the 
legislature  to  determine.  The  difference  between  the  re- 
quirements of  the  Illinois  statutes  as  to  railroad  corpora- 
tions and  other  corporations  is  quite  evident.  In  the  case 
of  railroad  companies  the  legislature,  either  directly  or 
through  the  railroad  and  warehouse  commission,  has  the 
power,  from  time  to  time,  to  regulate  rates  and  in  this  way 
to  fix  the  limit  of  their  earnings.  There  is  no  such  regu- 
lation as  to  the  earnings  of  corporations  incorporated  under 
the  general  Incorporation  act.    They  can  make  such  profits 
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as  their  business  opportunity  or  skill  permits.  If  the  legis- 
lature, by  putting  railroads  in  a  special  class  as  to  the  fees 
that  must  be  paid  for  the  renewal  of  charter  powers,  has 
acted  in  violation  of  the  constituticm,  then  by  the  same  line 
of  reasoning  it  would  be  necessary  to  hold  that  the  law 
compelling  railroad  corporations  to  act  under  charters  last- 
ing only  fifty  years  while  other  corporations  may  be  per- 
mitted to  exist  for  ninety-nine  years  without  a  renewal  of 
their  charters  would  be  special  legislation.  This  court  has 
repeatedly  held  that  street  railway  corporations  are  in  such 
a  different  class  that  the  twenty-year  limitation  for  a  fran- 
chise was  authorized.  The  twenty-year  provision  as  to 
street  car  companies  and  the  fifty-year  provision  as  to  rail- 
way companies  have  always  been  considered  constitutional. 
(Allman  v.  Haz^ana,  Rantoul  and  Eastern  Railroad  Co.  88 
111.  521 ;  Wilder  v.  Aurora  Traction  Co.  216  id.  493;  City 
of  Aurora  v.  Elgin  Traction  Co.  227  id.  485 ;  Spalding  v. 
Macomb  and  Western  Illinois  Railway  Co.  225  id.  $85.) 
The  construction  we  have  given  to  the  acts  of  June  7  and 
June  9,  191 1,  does  not  make  either  of  them  unconstitu- 
tional, as  special  legislation. 

The  further  argument  is  made  that  the  extension  of  the 
charter  of  the  railroad  corporation  under  the  act  of  June 
7,  191 1,  is  the  creation  of  a  new  corporation,  requiring  the 
payment  of  fees  provided  for  under  said  paragraphs  loa 
and  106  of  said  chapter  53  of  our  statutes,  relating  to  fees. 
The  question  whether  an  extension  of  the  life  of  a  corpora- 
tion is  the  continuation  of  the  old  or  the  creation  of  a  new 
corporation  is  often  one  of  great  importance,  and  the  au- 
thorities are  not  all  in  harmony.  If  it  is  the  creation  of  a 
new  corporation  and  not  the  continuation  of  the  old,  then 
the  new  corporation  does  not  possess  the  rights  and  is  not 
subject  to  the  liabilities  of  the  old  one,  but  if  the  effect  is 
simply  to  renew  or  continue  an  old  corporation  its  identity 
remains  unchanged  and  its  liabilities  unimpaired.  (10  Cyc. 
281,  and  cases  cited.)    As  long  ago  as  People  v.  Marshall, 
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I  Gilm.  672,  this  court  said  (p.  683)  :  "The  distinction  be- 
tween a  new  charter  and  the  renewal  of  an  old  one  is  fully 
recognized  by  authority.  The  continuance  of  an  old  char- 
ter is  not  the  creation  of  a  new  corporation,  and  it  is  said 
that,  in  pleading,  the  latter  act  need  not  be  noticed,  the  vi- 
tality and  authority  of  the  corporation  being  derived  from 
the  former  one."  Practically  to  the  same  effect  was  Wil- 
liams V.  Bank  of  Illinois,  i  Gilm.  667.  The  doctrine  laid 
down  in  those  cases  has  never  been  questioned  by  this  court. 
In  Ohio  Valley  Tie  Co.  v.  Bruner,  146  S.  W.  Rep.  (Ky.) 
749,  the  court  said :  "The  general  authority  throughout  the 
Union  upholds  the  right  of  a  corporation  to  extend  its  life 
by  amendment.  ♦  ♦  ♦  Such  an  extension  is  not  the  for- 
mation of  any  new  or  different  corporation.  Its  affairs  are 
not  wound  up  or  liquidated ;  there  is  no  distribution  of  its 
assets;  there  is  no  change  in  the  personnel  of  the  stockhold- 
ers or  their  liability ;  there  is  no  alteration  or  break  in  the 
continued  existence  of  the  corporation  upon  which  the  or- 
ganization tax  has  once  been  paid."  In  Attorney  General 
V.  Perkins,  73  Mich.  303,  the  court,  in  discussing  this  ques- 
tion, said  (p.  316)  :  "No  change  is  contemplated  in  the 
property,  rights  of  action,  liabilities,  officers  or  stockhold- 
ers. Certainly  such  results  cannot  follow  the  expiration 
oif  an  existing  corporation  and  the  creation  of  a  new  one. 
There  is  nothing  new  about  it  except  the  term  of  existence. 
There  remain  the  old  name,  the  assets,  the  old  liabilities, 
the  old  officers  and  the  old  stockholders."  In  Purdy's 
Beach  on  Private  Cbrporations  (vol.  3,  sec.  1247,)  the 
author  says:  "Extension,  revival  or  renewal  of  the  cor- 
porate charter  for  an  additional  period  when  its  term  of 
existence  has  expired  or  is  about  to  expire  may  be  by  spe- 
cial act  or  by  general  law.  Such  an  act  does  not  create  a 
new  corporation  but  merely  revives  and  continues  the  old 
one  under  its  original  charter,  without  any  re-organization, 
interruption  or  change,  and  without  affecting  its  powers  or 
identity  as  a  corporation  or  its  property  or  other  rights  or 
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contract  liabilities."  The  extension  of  a  charter  is  not  the 
creation  of  a  new  charter.  It  is  the  same  charter  with  a 
renewed  lease  of  life,  under  which  the  organization  may 
be  kept  up.  See  to  the  same  eflFect,  among  other  authori- 
ties: Black  River  Improvement  Co.  v.  Holway,  87  Wis. 
584 ;  5*^  Philip's  Church  v.  Zion  Presbyterian  Church,  23 
S.  C.  297;  Wallace  v.  Loomis,  97  U.  S.  146;  Clark  on 
Corporations,  (2d  ed.)  sec.  39.  This  court,  in  the  recent 
case  of  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Doyle, 
256  111.  514,  had  under  consideration  the  question  whether 
a  merger  of  several  railroads  was  the  creation  of  a  new 
corporation, — a  question  very  similar  to  the  one  raised 
here, — and  held,  consistently  with  the  weight  of  authority 
in  other  jurisdictions  as  well  as  with  the  earlier  cases  in  this 
State,  that  the  merger  of  existing  corporations  does  not 
necessarily  organize  or  create  a  new  corporation.  Plainly, 
the  amendment  of  June  7,  191 1,  did  not  contemplate  the 
creation  of  a  new  corporation  but  the  extension  of  the  char- 
ter life  of  an  old  corporation. 

The  argument  that  it  is  unjust  and  unwise  to  extend  the 
charter  of  railroad  corporations  without  requiring  the  pay- 
ment of  additional  fees  is  one  that  should  be  addressed  to 
the  legislature.  With  the  wisdom  or  unwisdom  of  laws, 
unless  they  involve  constitutional  questions,  the  courts  have 
nothing  to  do. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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constitutionality  of  the  Attorney's  Lien  act  is  not  now 
a  debatable  question 302 

a  drainage  district  may  assess  property  located  within  a 
municipality  already  indebted  up  to  constitutional  limit.  319 

constitutional  limit  as  to  indebtedness  applies  to  each  mu- 
nicipal corporation  singly,  even  though  the  same  terri- 
tory is  embraced  in  several  distinct  municipalities 319 

a  drainage  assessment  is  not  a  debt,  within  the  meaning 
of  the  constitution 319 

whether  an  act  was  properly  passed  is  a  matter  to  be 
proved  before  a  cause  based  upon  such  act  is  submitted 
to  the  jury 389 

when  cause  must  be  transferred  to  Appellate  Court 389 

when  a  decision  by  Railroad  and  Warehouse  Commission 
does  not  deprive  company  of  its  property 398 

the  interpretation  of  article  3  of  the  constitution  applies 
to  each  department  of  the  State  government 441 

Supreme  Court  cannot  compel  the  Governor  to  perform  a 
duty  imposed  upon  him  by  his  office 441 
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Attorney's  Lien  act  does  not  apply  to  contracts  made  be- 
tween attorney  and  client  before  the  act  took  effect — 
rule  where  a  statute  admits  of  two  constructions 418 

the  constitution  is  the  only  law  made  by  the  people 441 

it  is  the  province  of  the  judicial  department  to  determine 
whether  the  constitution  has  been  violated 442 

declaring  a  law  unconstitutional  is  not  an  interference  with 
legislative  action  or  power 442 

constitutional  provision  against  consolidation  of  competi- 
tive railroads  does  not  apply  to  street  railways 524 

charter  extension  acts  of  June  7,  191 1,  and  June  9,  191 1, 
are  not  invalid,  as  special  legislation 624 

CONSTRUCTION. 

of  the  Civil  Rights  act  of  191 1 — ^when  refusal  of  cemetery 
company  to  admit  body  of  colored  person  for  burial  is 
not  a  violation  of  the  rights  of  colored  people 37 

of  section  i  of  the  Mechanic's  Lien  act,  as  not  abridging 
an  owner's  right  to  contract  with  lessee  that  latter  shall 
make  repairs  at  his  own  expense 106 

effect  where  agreement  that  lessee  is  to  pay  for  repairs  is 
concealed  from  contractor  doing  the  work 106 

of  act  authorizing  territory  of  city  to  be  organized  into  a 
township,  as  being  constitutional 124 

of  the  word  "city,"  used  in  such  act,  as  including  incor- 
porated towns  within  its  meaning 125 

of  section  10  of  article  10  of  constitution,  as  not  applying 
to  salaries  of  county  civil  service  commissioners 186 

of  County  Civil  Service  act  of  191 1,  as  being  invalid 186 

of  section  81  of  the  Practice  act,  concerning  the  filing  of 
a  pracipe  for  portions  of  record— effect  where  a  party 
fails  to  give  notice  of  filing  of  precipe 193 

of  Mines  and  Miners  act  of  191 1 — rights  arising  under 
old  law  are  saved  by  the  general  saving  statute  though 
not  preserved  by  the  act  of  191 1 329 

provisions  of  sections  18  and  19  of  Mines  and  Miners  act 
of  1899  are  continued  in  the  act  of  191 1 329 

section  10  of  the  Reformatory  act,  requiring  the  jury  to 
find  the  age  of  the  accused,  applies  only  to  minors 395 

effect  of  the  Attorney's  Lien  act — such  act  is  not  merely 
remedial — ^service  of  notice  of  claim  for  lien  has  the  ef- 
fect of  an  assignment 418 

of  will,  as  creating  a  contingent  remainder — when  con- 
tingent remainders  are  destroyed  by  merger 422 
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Attorney's  Lien  act  does  not  apply  to  contracts  made  be- 
tween attorney  and  client  before  the  act  took  effect — 
rule  where  a  statute  admits  of  two  constructions 418 

of  Attorney's  Lien  act,  as  requiring  a  party  settling  a  suit 
after  notice,  to  regard  attorney's  rights — rule  where  at- 
torney is  to  have  half  the  amount  recovered 551 

of  amendment  of  Levee  act  in  1909,  authorizing  assess- 
ment "to  pay  obligations  incurred  for  current  expenses," 
as  including  debts  incurred  for  current  expenses 600 

of  acts  of  June  7,  1911,  and  June  9,  191 1,  authorizing  the 
extension  of  charters  of  corporations,  as  not  being  in- 
valid, as  special  legislation 625 

of  act  of  June  7,  191 1,  as  authorizing  railroad  corpora- 
tions to  extend  their  charters  without  payment  of  fees.  625 

of  act  of  June  9,  1911,  as  not  repealing,  by  implication,  the 
act  of  June  7,  191 1,  but  as  referring  only  to  corpora- 
tions organized  under  the  general  law 625 

CONTINUANCE. 

when  alleged  error  in  overruling  motion  for  continuance 
is  waived 24 

CONTRACTS. 

section  i  of  Mechanic's  Lien  law  does  not  abridge  own- 
er's right  to  contract  with  lessee  that  latter  shall  make 
improvements  at  his  own  expense 106 

effect  where  contract  that  lessee  shall  make  repairs  at  his 
own  expense  is  concealed  from  the  contractor 106 

when  alteration  of  building  must  be  regarded  as  the  joint 
enterprise  of  owner  and  lessee — ^when  lessee  is  not  the 
principal  contractor 106 

when  provision  in  lease  that  lessor's  interest  shall  not  be 
subject  to  mechanics'  liens  is  void 106 

lien  given  by  Mechanic's  Lien  act  attaches  as  of  the  date 
of  the  contract 106 

what  combinations  and  contracts  are  unlawful — ^the  rule 
that  contracts  in  partial  restraint  of  trade  may  be  law- 
ful does  not  apply  to  public  service  corporations 202 

local  telephone  company  cannot  bind  itself  to  connect  with 
one  long  distance  line,  only 202 

when  contract  creates  an  equitable  interest  in  land  and  not 
merely  an  option  to  buy  an  interest — when  trustees  are 
liable  only  for  price  received 221 

when  oral  agreement  is  within  the  Statute  of  Frauds 325 
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when  ante-nuptial  contract  bars  all  of  husband's  rights — 
when  fact  that  an  ante-nuptial  contract  is  not  acknowl- 
edged is  immaterial 404 

Attorney's  Lien  act  does  not  apply  to  contracts  made  be- 
tween attorney  and  client  before  the  act  took  effect. . . .  418 

Attorney's  Lien  act  requires  party  settling  suit  after  no- 
tice, to  regard  attorney's  rights — rule  where  attorney  is 
to  have  one-half  the  amount  recovered 551 

when  verbal  contract  concerning  land  should  be  enforced.  574 

evidence  need  not  show  that  contract  was  stated  to  wit- 
nesses when  both  parties  were  present 574 

CORONERS'  VERDICTS. 

admissibility  of  coroner's  verdict  in  evidence  in  civil  suit 
for  damages  for  killing  of  supposed  burglar 165 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

powers  and  duties  of  corporations  are  to  be  determined 
from  their  charters — when  a  corporation  cannot  arbi- 
trarily select  its  patrons 36 

corporation  formed  to  serve  the  public  must  serve  all  per- 
sons who  apply;  on  equal  terms 36 

what  considerations  affect  question  of  public  character  of 
corporation — corporation  not  necessarily  public  because 
exempt  from  taxation 36 

when  cemetery  corporation  is  not  organized  to  serve  the 
public  generally — when  such  corporation  may  refuse  to 
receive  body  of  colored  person 36 

what  combinations  and  contracts  are  unlawful — ^rule  that 
contracts  in  partial  restraint  of  trade  may  be  valid  does 
not  apply  to  public  service  corporations 202 

public  service  corporation  cannot  disable  itself  from  per- 
forming any  of  its  public  duties 202 

a  local  telephone  company  cannot  bind  itself  to  connect 
with  one  long  distance  line,  only 202 

whether  public  interest  will  be  best  served  by  competitive 
or  monopolistic  service  is  a  legislative  question 202 

agents  of  a  corporation  who  aid  it  in  maintaining  a  nui- 
sance are  liable  as  principals 383 

trust  in  stock  of  corporation  for  purpose  of  controlling  it 
is  not  illegal — owners  of  a  majority  of  stock  may  give 
proxies  to  the  same  person 523 

effect  of  transfer  of  stock  to  the  Chicago  City  and  Con- 
necting Railways  Collateral  Trust 524 
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stockholders  may  agree  beforehand  to  vote  for  certain 
persons  as  directors — majority  of  stockholders  may  con- 
fer unrestricted  voting  power  upon  trustee 523 

purpose  for  which  a  trust  is  created  determines  its  legal- 
ity— pooling  of  stock  for  purpose  of  controlling  corpo- 
ration is  not  necessarily  illegal 523 

when  stockholders  are  not  deprived  of  their  deliberative 
powers  by  trust  agreement — what  does  not  render  trust 
in  stock  illegal 524 

what  combination  of  corporations  or  individuals  is  ordi- 
narily illegal 524 

constitutional  provision  against  the  consolidation  of  com- 
petitive railroads  does  not  apply  to  street  railways 524 

it  is  for  a  city  to  determine  whether  operation  of  street 
railways  shall  be  competitive  or  monopolistic 525 

city  council  has  the  power  to  declare  its  public  policy  as 
to  the  operation  of  street  railways 525 

combination  or  merger  of  street  railways  in  Chicago  is 
not  now  against  public  policy 525 

what  provision  of  trust  agreement,  even  if  invalid,  does 
not  invalidate  the  entire  agreement 525 

name  "Chicago  City  and  Connecting  Railways  Collateral 
Trust"  does  not  imply  a  corporation , 525 

the  act  of  1855  authorizes  the  making  of  operating  agree- 
ments between  street  railway  companies 525 

present  situation  with  reference  to  consolidation  of  sur- 
face street  railways  and  elevated  railroads 526 

mere  apprehension  by  stockholder  of  illegal  action  by  di- 
rectors is  not  ground  for  injunction 526 

the  act  of  June  9,  191 1,  concerning  extension  of  charters, 
applies  to  corporations  formed  under  the  general  law 
and  not  to  railroad  corporations 624 

the  act  of  June  9,  191 1,  did  not  repeal,  by  implication,  the 
act  of  June  7,  191 1,  authorizing  railroad  corporations  to 
extend  their  charters 624 

the  act  of  June  7,  191 1,  authorizes  railroad  corporations 
to  extend  their  charters  without  payment  of  fees 624 

the  extension  of  the  charter  of  a  corporation  under  a  stat- 
ute authorizing  extension,  only,  is  not  the  creation  of  a 
new  corporation 625 

CO-TENANCY. 

when  rights  of  co-tenants  are  subject  to  the  operation  of 
the  Statute  of  Limitations 61 1 
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constitution  does  not  prohibit  church  from  giving  a  build- 
ing to  a  county 44 

county  board  may  permit  religious  denomination  to  erect 
chapel  on  county  poor  farm 44 

legislature  has  power  to  fix  the  compensation  of  county 
civil  service  commissioners 186 

the  County  Civil  Service  act  of  191 1  is  invalid  because 
amendments  to  section  11  were  not  printed 186 

COURTS.— See  APPEALS  AND  ERRORS ;   EQUITY. 

the  constitutionality  of  Municipal  Court  act,  as  a  whole, 
is  no  longer  open  for  consideration 24 

when  attorney  should  not  be  disbarred 283 

power  of  county  court  to  amend  roll  upon  hearing  appli- 
cation to  confirm  a  special  tax 368 

interpretation  of  article  3  of  the  constitution  applies  to 
each  department  of  the  government  of  the  State 441 

Supreme  Court  cannot  interfere,  by  mandamus,  to  compel 
the  Governor  to  perform  a  duty  imposed  upon  him  by 
virtue  of  his  office 441 

it  is  the  province  of  the  judicial  department  to  determine 
whether  the  constitution  has  been  violated 442 

declaring  a  law  unconstitutional  is  not  an  interference 
with  legislative  action 442 

Supreme  Court  has  no  power  to  compel  State  canvassing 
board  to  issue  a  certificate  of  election 442 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIME  AGAINST  NATURE. 

what  does  not  constitute  the  crime  against  nature  but  is 
within  the  act  to  punish  crimes  against  children 502 

CRIMINAL  LAW. 

it  is  not  necessary  to  crime  of  abduction  that  the  taking 
away  be  accomplished  by  force 152 

in  contemplation  of  law  a  daughter's  home  is  with  her 
parents — consent  or  co-operation  of  abducted  female  is 
not  material 152 

consent  of  the  parents  to  abduction  of  female  is  not  ma- 
terial— gist  of  offense  of  abduction  under  section  i  of 
division  i  of  the  Criminal  Code 153 

it  is  not  essential  to  crime  of  abduction  of  a  female  that 
illicit  relations  be  proved — the  accused  is  guilty  though 
concubinage  was  only  in  contemplation 153 
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CRIMINAL  LAW.— Continued.  page. 

religious  liberty  does  not  carry  with  it  freedom  to  violate 
the  laws  of  the  land 153 

it  is  not  the  law  that  the  corpus  delicti  cannot  be  proved 
by  circumstantial  evidence 153 

it  is  not  the  law  that  every  fact  in  the  chain  of  proof  must 
be  established  beyond  a  reasonable  doubt 153 

when  accused  cannot  be  said  to  have  been  tried  without  a 
plea — ^jury  must  fix  term  of  imprisonment  for  incest,  as 
the  Parole  law  does  not  apply 292 

abatement  of  nuisance  is  no  part  of  punishment  for  main- 
taining it,  and  it  is  therefore  proper  to  prosecute  the 
misdemeanor  by  an  information 383 

when  it  will  be  presumed  that  a  person  convicted  of  rape 
was  more  than  twenty-one  years  of  age 395 

the  statute  requiring  the  jury  to  find  the  age  of  the  ac- 
cused applies  only  to  minors 395 

when  admission  of  conversation  in  evidence  is  not  error — 
when  effect  of  admitting  evidence  subsequently  stricken 
out  is  not  prejudicial 430 

what  testimony  by  physicians  is  not  admissible  as  expert 
testimony  but  is  competent  to  show  an  actual  test 430 

what  is  competent  in  rebuttal  of  evidence  that  the  accused 
was  peaceable  and  law  abiding 430 

when  an  instruction  as  to  weighing  the  evidence  is  not 
misleading   430 

when  an  instruction  as  to  what  constitutes  murder  is  not 
incorrect  431 

when  instruction  does  not  violate  the  rule  that  the  court 
should  not,  in  its  instructions,  give  especial  significance 
to  particular  facts 431 

what  constitutes  a  mere  shift  or  device  to  evade  the  pro- 
visions of  the  Local  Option  law — when  instruction  as  to 
evidence  of  private  detective  is  incorrect 468 

when  refusal  of  instruction  as  to  what  is  not  a  violation 
.  of  the  Local  Option  law  is  not  prejudicial 468 

when  variance  between  allegation  and  proof  of  christian 
name  of  victim  is  fatal — when  doctrine  of  idem  sonans 
does  not  apply 502 

what  does  not  constitute  the  crime  against  nature 502 

when  information  charging  offense  of  selling  a  bottle  of 
gin  bearing  a  false  label  need  not  allege,  in  terms,  that 
the  sale  was  unlawful 618 

information  charging  offense  of  selling  bottle  of  gin  bear- 
ing false  label  need  not  allege  to  whom  sale  was  made.  618 
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information  charging  offense  of  selling  bottle  of  gin  bear- 
ing false  label  may  describe  alleged  counterfeit  label  in 
general  terms 6i8 

People  must  show  that  owner  of  label  is  within  the  class 
protected  by  the  statute 6i8 

purpose  of  the  act  to  protect  associations,  unions,  etc.,  in 
their  labels  and  trade-marks 619 

as  distinguished  from  the  individual  members  of  the  Hrm 
a  partnership  is  not  a  '^person" 619 

CY  PRES.— See  CHARITIES. 

DAMAGES. 

rule  for  determining  whether  land  not  actually  taken  for 
elevated  railroad  is  damaged — if  such  land  is  enhanced 
in  value  it  is  not  damaged 133 

when  trespass  vi  et  armis  is  a  proper  form  of  action — 
when  party  is  not  liable  for  killing  a  supposed  burglar.  165 

when  instructions  as  to  damages  to  land  from  construc- 
tion and  operation  of  elevated  railroad  thirteen  years 

before  the  trial  are  misleading 352 

.extent  to  which  increase  or  decrease  in  value  of  other 
property  may  be  considered  in  action  for  damages  from 
construction  of  elevated  railroad 352 

jury  not  required  to  separate  its  finding  of  damages  into 
items — ^jury's  view  of  premises  in  action  for  damages 
to  land  is  not  evidence 352 

owner  of  land  condemned  for  drainage  ditches  is  entitled 
to  compensation  in  money — special  benefits  may  be  set 
off  against  damage  to  land  not  taken. 509 

when  recovery  by  a  physician  for  services  in  suit  before 
a  justice  of  the  peace  does  not  bar  a  suit  for  damages 
against  him  for  malpractice 515 

DEBTOR  AND  CREDITOR. 

service  of  notice  by  attorney  claiming  a  lien  has  the  same 
effect  as  an  assignment  of  an  interest  to  the  attorney, 
and  the  debtor  must  respect  such  assignment 418 

when  proceeding  in  equity  against  the  estate  of  deceased 
partner  will  He  without  pursuing  a  remedy  at  law 564 

effect  where  claim  remains  contingent  during  the  whole 
period  for  filing  claims — ^when  liability  on  bond  is  con- 
tingent during  such  period 565 

when  claim  against  estate  of  deceased  partner  may  be  en- 
forced against  the  legatees 565 
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remedy  of  holder  of  unpresented  contingent  claim — ^when 
creditor  may  pursue  assets  of  estate  into  the  hands  of 
the  distributees 565 

remedies  given  by  Statute  of  Frauds  to  creditors  against 
heirs  and  devisees  of  deceased  persons  are  cumulative 
and  not  exclusive 565 

when  a  note  is  procured  by  duress — ^when  duress  is  not 
available  to  avoid  a  deed — when  deed  will  be  set  aside 
as  obtained  by  duress 586 

fairness  and  good  faith  are  necessary  in  order  to  sustain 
a  compromise  of  a  doubtful  claim 586 

essentials  of  a  negotiable  instrument — fact  of  negotiability 
must  appear  from  the  instrument  itself — what  is  not  a 
negotiable  instrument 615 

DECREES.—See  JUDGMENTS  AND  DECREES. 

DEEDS. 

recording  of  deed  raises  a  presumption  of  delivery — parol 
evidence  is  admissible  to  show  intention  of  the  parties 
concerning  delivery 92 

when  deed  is  a  present  grant  of  a  future  estate — fact  that 
deed  is  found  in  the  grantee's  possession  raises  strong 
presumption  of  delivery 92 

to  release  homestead  the  husband  must  join  wife  in  deed 
to  him  to  her  property  though  she  reserves  life  estate..     92 

manual  delivery  is  not  essential  in  order  to  constitute  de- 
livery of  a  deed — ^when  deed  must  be  regarded  as  deliv- 
ered with  intention  of  pres^tly  passing  title 304 

when  testimony  by  physician  as  to  grantor's  incapacity  to 
make  the  deed  is  overcome 346 

evidence  that  grantor  had  long  contemplated  making  the 
deed  is  competent  upon  question  of  undue  influence . . .  346 

what  does  not  show  undue  influence  by  the  grantee — no 
money  consideration  is  necessary  to  support  conveyance 
from  parent  to  child 346 

when  delivery  of  deed  is  presumed 347 

neither  laches  nor  the  Statute  of  Limitations  applies  to  a 
suit  to  reform  a  deed  where  the  complainant  has  always 
been  in  undisturbed  possession 358 

Statute  of  Frauds  does  not  apply  to  a  suit  to  correct  a 
deed  upon  the  ground  of  mistake 358 

when  bill  to  reform  a  deed  sufficiently  alleges  mutual  mis- 
take— Statute  of  Frauds  is  no  defense  to  bill  to  reform 
a  deed  for  mistake  of  fact 479 
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what  does  not  show  that  there  was  no  mistake  in  deed . . .  479 
when  duress  is  not  available  to  avoid  a  deed — ^when  deed 

will  be  set  aside  as  obtained  by  duress 586 

when  rule  that  a  deed  will  not  be  set  aside  for  a  failure 

of  consideration  does  not  apply 586 

DEFAULT. 

order  setting  aside  a  default  judgment  to  permit  a  defense 

to  be  made  is  not  a  final  judgment 365 

correct  practice  where  plaintiff  desires  to  question  action 

allowing  motion  to  set  aside  default  judgment 365 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS.— See  WORDS  AND  PHRASES. 

DELIVERY.— See  DEEDS. 

DEPOSITIONS. 

when  objection  to  a  deposition  because  of  no  opportunity 
for  cross-examination  cannot  be  sustained 12 

DISBARMENT. 

when  attorney  should  not  be  disbarred 283 

DRAINAGE. 

order  overruling  objections  to  a  petition  to  form  district 
is  interlocutory  and  not  res  judicata  of  the  questions  on 
hearing  of  commissioners'  report 86 

what  must  be  shown  to  authorize  organization  of  district 
under  section  y6  of  Farm  Drainage  act 86 

ditches  must  be  artificial  to  authorize  organization  of  dis- 
trict under  section  76  of  Farm  Drainage  act 86 

what  finding  in  order  dismissing  petition  to  form  district 
is  proper — ^what  finding  will  not  bar  all  attempt  to  or- 
ganize drainage  district 86 

what  is  meant  by  the  words  "adjuncts"  and  "additions," 
as  used  in  the  Sanitary  District  act 246 

power  of  Sanitary  District  of  Chicago  to  build  intercept- 
ing sewer  and  pumping  plant  to  discharge  sewage  of  a 
city  into  channels  of  the  district 247 

facts  necessary  to  jurisdiction  to  organize  a  district  must 
appear  from  the  record — what  is  not  a  compliance  with 
law  as  to  posting  notices 296 
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when  notices  are  posted  in  same  place  though  descriptions 
arc  different — when  a  failure  to  post  notices  renders 
organization  fatally  defective 296 

what  is  not  a  waiver  of  failure  to  post  notices — ^petition 
to  organize  levee  district  must  state  the  character  of  the 
proposed  drains  or  ditches 296 

a  petition  to  organize  levee  district  should  describe  the 
lands  so  that  they  can  be  located 297 

a  drainage  district  may  assess  property  located  within  a 
municipality  already  indebted  up  to  constitutional  limit.  319 

a  drainage  assessment  is  not  an  indebtedness,  within  the 
meaning  of  the  constitution 319 

right  of  a  servient  estate  to  be  free  from  flow  of  surface 
water  may  be  acquired  by  prescription — dominant  and 
servient  estates  need  not  be  contiguous 487 

when  party  may  object,  on  application  for  sale,  that  lands 
of  district  are  not  benefited 509 

rules  governing  condemnation  apply  to  condemnation  pro- 
ceedings under  the  drainage  statutes— owner  is  entitled 
to  be  paid  in  money  for  land  taken 509 

damages  to  land  not  taken  may  be  paid  by  setting  off  spe- 
cial benefits — ^when  judgment  on  a  condemnation  award 
is  conclusive  as  to  benefits 509 

when  judgment  based  upon  award  for  laiid  taken  is  not 
conclusive  of  question  of  benefits 510 

when  it  is  error  to  enter  judgment  against  entire  tract  of 
land  for  delinquent  assessment 5)0 

amendment  of  the  Levee  act  in  1909  authorizing  an  as- 
sessment "to  pay  obligations  incurred  for  current  ex- 
penses" construed 6co 

a  debt  incurred  by  drainage  district  for  current  expenses 
is  within  the  amendtnent  of  1909 600 

DRAM-SHOPS. 

mandamus  will  not  issue  to  compel  a  city  to  grant  dram- 
shop license  for  an  expired  quarter 273 

what  constitutes  a  mere  shift  or  device  to  evade  the  pro- 
visions of  the  Local  Option  law 468 

DURESS. 

when  a  note  is  procured  by  duress — ^when  duress  is  not 
available  to  avoid  a  deed — when  deed  will  be  set  aside 

as  obtained  by  duress 586 

fairness  and  good  faith  are  essential  in  order  to  sustain 
a  compromise  of  a  doubtful  claim 586 
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right  of  a  servient  estate  to  be  free  from  flow  of  surface 

water  may  be  acquired  by  prescription 486 

it  is  not  essential  that  dominant  and  servient  estates  shall 

be  contiguous  to  each  other 487 

ELECTIONS. 

Supreme  Court  has  no  power  to  compel  State  canvassing 
board  to  issue  a  certiBcrate  of  election 442 

ELEVATED  RAILROADS.— See  RAILROADS. 

EMINENT  DOMAIN. 

when  prima  facie  proof  of  title  is  sufficient  to  support  a 
cross-petition  in  a  condemnation  case 212 

rules  governing  condemnation  apply  to  condemnation  pro- 
ceedings under  the  drainage  statutes 509 

when  judgment  based  upon  award  for  land  taken  is  not 
conclusive  as  to  question  of  benefits  to  land  not  taken. .  510 

EQUITY. 

when  equity  will  not  interfere  with  enforcement  of  rules 
of  voluntary  associations — ^when  equity  will  not  enjoin 
collection  of  fine  by  labor  union 98 

when  bill  to  enjoin  collection  of  fine  by  labor  union  must 
set  out  the  union's  rules  and  regulations 98 

complainant  in  a  bill  to  set  aside  a  tax  deed  as  a  cloud 
must  establish  at  least  prima  facie  title  in  himself 217 

when  neither  laches,  the  Statute  of  Limitations  nor  the 
Statute  of  Frauds  is  a  defense  to  a  suit  to  correct  the 
description  in  a  deed 358 

complainant  may  dismiss  bill  before  a  decree,  in  absence 
of  a  cross-bill — ^when  order  dismissing  bill  does  not  bar 
filing  another  bill 392 

complainant  may  either  amend  his  bill  or  dismiss  it  upon 
the  sustaining  of  a  demurrer  thereto 392 

when  proceeding  in  equity  against  estate  of  deceased  part- 
ner will  lie  without  first  pursuing  a  remedy  at  law 564 

when  creditor  may  pursue  assets  of  estate  into  hands  of 
distributees — when  claim  against  estate  may  be  enforced 
against  legatees 565 

when  duress  is  not  av.s.ilable  to  avoid  a  deed — when  deed 
will  be  set  aside  as  obtained  by  duress 586 

when  rule  that  a  deed  will  not  be  set  aside  for  a  failure 
of  consideration  does  not  apply 586 
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equity  has  jurisdiction  to  prevent  a  misuse  or  abuse  of  a 

charitable  trust — when  a  court  of  equity  may  execute  a 

trust  cy  pres 604 

when  equity  cannot  grant  any  relief  against  the  sale  of 

church  property  and  distribution  of  proceeds 605 

what  should  be  alleged  in  bill  asking  a  court  of  equity  to 

execute  a  trust  cy  pres 605 

EVIDENCE. 

when  objection  to  deposition  because  of  no  opportunity  for 
cross-examination  cannot  be  sustained 12 

what  makes  a  prima  facie  case  that  a  will  was  lost — wit- 
nesses testifying  to  the  contents  of  lost  will  need  not 
give  its  exact  language 12 

when  alleged  error  in  admitting  order  of  probate  court  in 
evidence  will  not  reverse 12 

it  is  improper  to  allow  an  expert  to  give  opinion  as  to  an 
ultimate  fact — when  testimony  of  expert  is  improper . .     28 

when  opinion  of  alleged  expert  is  a  mere  guess 28 

when  decree  setting  aside  will  for  unsoundness  of  mind  of 
testator  must  be  reversed 49 

what  evidence  is  not  admissible  upon  question  of  the  tes- 
tator's soundness  of  mind — when  manner  of  presenting 
opinion  of  witness  is  improper 49 

expert  testimony  is  an  exception  to  rule  that  opinions  of 
witnesses  are  not  admissible — ^witness'  opinion  at  time 
of  trial  is  the  only  one  admissible 75 

opinion  based  upon  mere  conjecture  is  not  admissible — 
when  testimony  of  physician  is  not  admissible 73 

when  testimony  that  witnesses  did  not  hear  any  shouting 
at  time  of  accident  is  not  admissible 75 

instructions  should  leave  the  jury  free  to  pass  upon  the 
credibility  of  the  witnesses 76 

recording  of  deed  raises  a  presumption  of  delivery — parol 
evidence  is  admissible  to  show  intention  of  the  parties 
concerning  delivery  of  deed 92 

f^ct  that  deed  is  found  in  the  grantee's  possession  raises 
a  strong  presumption  of  delivery — when  a  party  cannot 
complain  of  incompetent  evidence 92 

it  will  not  be  presumed  that  an  item  of  engineer's  esti- 
mate is  excessive  or  fraudulent 1 17 

it  is  not  essential  to  the  crime  of  abduction  that  illicit  re- 
lations be  proved — the  accused  is  guilty  of  abduction 
though  concubinage  was  only  in  contemplation 153 
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it  is  not  the  law  that  the  corpus  delicti  cannot  be  proved 
by  circumstantial  evidence 153 

it  is  not  the  law  that  every  fact  in  the  chain  of  proof  must 
be  established  beyond  a  reasonable  doubt 153 

when  defendant  is  not  liable  for  killing  a  supposed  burg- 
lar— doctrine  of  self-defense  is  applicable  to  an  act  in 
defense  of  habitation 164 

when  statement  by  deceased  as  to  where  he  intended  to 
stay  all  night  is  not  admissible — when  excluding  testi- 
mony does  not  cure  error  in  its  admission 165 

v/hen  defendant  in  action  for  shooting  supposed  burglar 
may  testify  though  suit  is  by  administratrix 165 

admissibility  of  coroner's  verdict  in  civil  suit  for  damages.  165 

what  facts  do  not  necessarily  show  that  man  was  mentally 
incompetent  to  contract  marriage 197 

objection  that  certificate  to  copy  of  a  record  is  not  signed 
by  the  recorder  should  be  specific 212 

when  prima  facie  proof  of  title  is  sufficient  to  support  a 
cross-petition  in  a  condemnation  case 212 

mere  proof  of  deed  to  unoccupied  premises,  without  any 
proof  of  chain  of  title  or  possession,  is  not  sufficient  to 
establish  a  prima  facie  title 217 

verdict  in  will  contest  case  has  the  force  of  a  verdict  in  a 
suit  at  law — when  exclusion  of  proper  evidence  on  is- 
sue of  testamentary  capacity  will  not  reverse 256 

when  evidence  that  witness  protested  against  moving  tes- 
tatrix from  hospital  is  not  material 256 

when  postal-card  written  by  one  beneficiary  is  not  admis- 
sible upon  issue  of  undue  influence '. 256 

what  testimony  as  to  mental  condition  not  objectionable.  256 

certified  transcript  of  testimony  of  subscribing  witnesses 
is  admissible  on  contest  though  they  also  testify  orally.  256 

manual  delivery  is  not  essential  in  order  to  constitute  de- 
livery of  a  deed — ^when  deed  must  be  regarded  as  de- 
livered with  intention  of  presently  passing  title 304 

when  testimony  by  physician  as  to  grantor's  incapacity  to 
make  the  deed  is  overcome 346 

evidence  that  grantor  had  long  entertained  idea  of  mak- 
ing deed  is  competent  on  question  of  undue  influence. .  346 

what  does  not  show  undue  influence  by  the  grantee — no 
money  consideration  is  necessary  to  support  a  convey- 
ance from  parent  to  child 346 

extent  to  which  increase  or  decrease  in  value  of  other 
property  may  be  considered  in  action  for  damages  from 

construction  of  elevated  railroad 352 

268  -  42 
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when  delivery  of  deed  is  presumed 347 

jury's  view  of  premises  in  action  for  damages  to  real  es- 
tate is  not  evidence 352 

when  record  of  special  assessment  proceeding  is  admis- 
sible in  a  special  tax  proceeding — ^witness  should  not  be 
asked  whether  special  tax  exceeds  benefits 369 

whether  act  was  properly  passed  is  a  matter  to  be  proved 
before  cause  is  submitted  to  jury 389 

effect  where  court  limits  admission  of  senate  journal  in 
evidence  to  a  particular  purpose 389 

when  master  is  liable  to  servant  for  injury  from  defective 
chisel — ^when  expert  testimony  as  to  cause  of  breaking 
of  chisel  is  proper 427 

when  admission  of. conversation  in  evidence  in  a  murder 
trial  is  not  error — ^when  the  effect  of  admitting  evidence 
subsequently  stricken  out  is  not  prejudicial 430 

what  testimony  by  physicians  is  not  admissible  as  expert 
testimony  but  is  competent  to  prove  an  actual  test 430 

what  is  competent  in  rebuttal  of  evidence  that  the  accused 
was  peaceable  and  law  abiding 430 

what  constitutes  a  mere  shift  or  device  to  evade  Local 
Option  law — when  instruction  as  to  evidence  of  private 
detective  is  incorrect 468 

what  does  not  show  that  there  was  no  mistake  in  deed. . .  479 

when  variance  between  allegation  and  proof  of  christian 
name  of  victim  is  fatal — ^when  doctrine  of  idem  sonans 
does  not  apply 502 

what  does  not  constitute  the  crime  against  nature 502 

what  does  not  show  that  the  defense  of  malpractice  was 
interposed  in  suit  to  recover  for  services 515 

presumption  of  good  faith  in  acquiring  a  tax  deed  will 
prevail  until  overcome — when  presumption  is  overcome.  555 

when  verbal  contract  concerning  land  should  be  enforced.  574 

evidence  need  not  show  that  contract  was  stated  to  wit- 
nesses when  both  parties  were  present 574 

EXECUTORS  AND  ADMINISTRATORS. 

when  defendant  in  a  suit  for  damages  for  killing  another 

may  testify  though  suit  is  by  administratrix 165 

scope  of  statute  authorizing  claims  not  due  to  be  presented.  564 
effect  where  claim  remains  contingent  during  the  whole  . 

period  for  filing  claims — when  liability  is  contingent...  565 
remedy  of  holder  of  unpresented  contingent  claim — ^when 

creditor  may  pursue  assets  of  estate  into  hands  of  the 

distributees   565 
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remedies  given  by  Statute  of  Frauds  to  creditors  against 
heirs  and  devisees  of  deceased  persons  are  cumulative 
and  not  exclusive 565 

when  claim  against  estate  of  deceased  partner  may  be  en- 
forced against  the  legatees 565 

EXPERT  TESTIMONY.— See  EVIDENCE. 

EXTENSION  OF  CHARTERS.— Sec  CORPORATIONS. 

FORMER  CASES. 

Richter  v.  Burdock,  257  III.  410,  followed,  as  to  the  con- 
stitutionality of  Municipal  Court  act,  as  a  whole,  not 
being  open  for  consideration 24 

Ryan  v.  Ctidahy,  157  111.  108,  explained,  as  to  when  equity 
will  not  interfere  with  the  enforcement  of  the  rules  of 
a  voluntary  association 98 

Carey-Lombard  Co.  v.  Jones,  187  III.  203,  followed,  as  to 
when  lessee  is  not  to  be  regarded  as  the  principal  con- 
tractor for  repairs  on  building 106 

Hulhcrt  v.  Chicago,  213  111.  452,  and  Connecticut  Mutual 
Life  Ins.  Co.  v.  Chicago,  217  id.  352,  followed,  as  to  what 
need  not  be  contained  in  engineer's  estimate  of  cost 116 

Ddran  v.  Murphysboro,  225  III.  514,  explained,  as  to  when 
estimate  of  engineer  as  to  cost  of  catch-basins  is  suffi- 
ciently specific 117 

People  V.  Bray  ton,  94  III.  341,  and  People  v.  Hazelwood, 
116  id.  319,  adhered  to,  as  to  validity  of  act  for  organ- 
izing territory  of  city  into  a  township 124 

People  V.  Fox,  247  III.  402,  distinguished,  as  to  when  the 
word  "city'*  may  include  incorporated  towns 125 

Metropolitan  Railway  Co.  v.  Stickney,  150  III.  362,  fol- 
lowed, Keithsburg,  etc.  Railroad  Co.  v.  Henry,  79  id. 
290,  criticised,  as  to  when  land  not  actually  taken  is 
not  damaged 133 

Neibergcr  v.  McCullough,  253  111.  312,  followed,  as  to 
when  act  is  invalid  because  not  regularly  passed 186 

Gage  v.  Parker,  103  III.  528,  criticised,  upon  question  of 
what  constitutes  prima  facie  proof  of  title 217 

City  of  Chicago  v.  Green,  238  111.  258,  explained,  as  to 
when  Sanitary  District  of  Chicago  may  build  intercept- 
ing sewer  and  pumping  plant 247 

Cunniff  v.  CunnifF,  255  111.  407,  adhered  to,  as  to  when 
admission  by  one  beneficiary  of  a  will  is  not  admissible 
as  binding  upon  the  others 256 
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Kelle  V.  Egan,  256  111.  45,  followed,  as  to  when  holder  of 
certificate  of  purchase  need  not  be  reimbursed  for  taxes 
and  assessments  paid 275 

People  V.  Hartsig,  249  111.  348,  followed,  as  to  when  jury 
must  fix  term  of  imprisonment 292 

Standidge  v.  Chicago  Railways  Co,  254  111.  524,  adhered 
to,  as  to  Attorney's  Lien  act  being  constitutional 302 

Sanitary  District  v.  Gifford,  257  111.  424,  followed,  as  to 
prism  of  main  drainage  channel  of  Sanitary  District  at 
Lockport  not  being  exempt  from  taxation 316 

Wilson  V.  Board  of  Trustees,  133  111.  443,  followed,  as  to 
rule  that  the  constitutional  limit  as  to  indebtedness  ap- 
plies to  each  municipal  corporation  singly 319 

People  V.  Zito,  237  111.  434,  followed.  Mix  v.  /.  C  R,  R, 
Co.  116  111.  502,  Holcotnb  v.  Boynton,  151  id.  294,  and 
Vance  v.  Rankin,  194  id.  625,  distinguished,  as  to  when 
rights  accruing  under  old  law  are  saved  by  the  general 
saving  statute 329 

Louisville  and  Nashville  Railroad  Co,  v.  East  St.  Louis, 
134  111.  656,  explained,  as  to  when  construction  of  via- 
duct is  not  a  local  improvement 375 

Ayers  v.  Chicago,  239  111.  237,  and  People  v.  Sargent,  254 
id.  514,  explained,  as  to  power  of  municipalities  to  regu- 
late motor  vehicles  notwithstanding  act  of  191 1 409 

People  V.  Bissell,  19  111.  229^  followed,  as  to  rule  that  the 
Supreme  Court  cannot  compel  the  Governor  to  perform 
a  duty  imposed  upon  him  by  his  office 441 

Howell  V.  Goodrich,  69  111.  556,  distinguished,  as  to  when 
recovery  by  a  physician  for  services  does  not  bar  a  suit 
against  him  for  malpractice 515 

South  Chicago  City  Railway  Co,  v.  Calumet  Electric 
Street  Railway  Co.  \yi  111.  391,  explained,  as  to  rule 
that  a  merger  of  street  railways  in  Chicago  is  not  now 
against  public  policy 525 

Geer  v.  Goudy,  174  111.  514,  and  Vail  v.  Rynearson,  249 
id.  501,  distinguished,  as  to  what  is  sufficient  proof  of 
oral  contract  relating  to  land 574 

FRAUD.— See  STATUTE  OF  FRAUDS. 

effect  where  party  obtains  deed  knowing  that  existence  of 
will  is  being  concealed — when  devisees  under  lost  will 
are  entitled  to  the  land  or  its  value 12 

presumption  of  good  faith  in  acquiring  tax  deed  will  pre- 
vail until  overcome — when  presumption  is  overcome. .  555 
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when  a  note  is  procured  by  duress — when  duress  is  not 
available  to  avoid  a  deed — when  deed  will  be  set  aside 
as  obtained  by  duress 586 

HOMESTEAD. 

to  release  homestead  the  husband  must  join  wife  in  deed 
to  him  to  her  property  though  she  reserves  life  estate. .     92 

HOMICIDE.  / 

when  trespass  vi  et  armis  is  proper  form  of  action — when 
defendant  is  not  liable  for  killing  supposed  burglar 164 

doctrine  of  self-defense  is  applicable  to  an  act  in  defense 
of  habitation — the  party  may  be  justified  in  resorting  to 
force  though  it  was  not,  in  fact,  necessary 164 

circumstances  must  be  such  as  to  excite  the  fears  of  a  rea- 
sonable person — ^whether  circumstances  justified  resort 
to  violence  is  for  the  jury .*. .  164 

when  statement  of  deceased  as  to  where  he  intended  to 
stay  ^I  night  is  not  admissible  in  an  action  for  dam- 
ages for  the  killing  of  the  deceased 165 

admissibility  of  coroner's  verdict  in  an  action  for  dam- 
ages for  the  killing  of  the  deceased 165 

HUSBAND  AND  WIFE. 

to  release  homestead  the  husband  must  join  wife  in  deed 
to  him  to  her  property  though  she  reserves  life  estate.     92 

marriage  contract  requires  the  consent  of  two  persons  of 

,  sound  mind — question  of  competency  to  contract  mar- 
riage depends  upon  the  particular  facts 197 

what  does  not  necessarily  show  that  man  was  mentally  in- 
competent to  contract  marriage 197 

when  ante-nuptial  contract  bars  all  of  husband's  rights — 
when  fact  that  an  ante-nuptial  contract  is  not  acknowl- 
edged is  immaterial 404 

IDEM  SONANS. 

when  variance  between  allegation  and  proof  of  christian 
name  of  victim  is  fatal — when  doctrine  of  idem  sonans 
does  not  apply 502 

INCEST. 

jury  must  fix  the  term  of  imprisonment  for  incest,  as  the 
provisions  of  the  Parole  law  do  not  apply 292 
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abatement  of  nuisance  is  no  part  of  punishment  for  main- 
taining it,  and  it  is  therefore  proper  to  prosecute  the 
misdemeanor  by  an  information 583 

information  charging  offense  of  selling  bottle  of  gin  bear- 
ing false  label  need  not  allege  to  whom  sale  was  made. .  618 

information  charging  offense  of  selling  bottle  of  gin  bear- 
ing a  false  label  may  describe  the  alleged  false  label  in 
general  terms 618 

when  an  information  need  not  allege,  in  terms,  that  sale 
was  unlawful 618 

INJUNCTION. 

when  equity  will  not  interfere  with  enforcement  of  rules 
of  voluntary  associations — ^when  equity  will  not  enjoin 
collection  of  fine  by  labor  union 98 

when  bill  for  injunction  must  set  out  the  rules  and  regu- 
lations of  labor  union 98 

injunction  is  the  tax-payer's  remedy  where  he  claims  that 
the  assessment  by  the  board  of  review  is  so  grossly  ex- 
cessive as  to  amount  to  fraud \ 316 

mere  apprehension  by  stockholder  of  illegal  action  by  di- 
rectors is  not  ground  for  injunction 526 

INJURIES.— See  NEGLIGENCE. 

INSANE  DELUSIONS. 

an  insane  delusion  is  a  belief  in  something  in  the  existence 
of  which  no  rational  person  would  believe 558 

INSTRUCTIONS. 

when  giving  instruction  relating  to  master's  duty  to  pro- 
vide safe  place  to  work  is  error 28 

instructions  should  leave  the  jury  free  to  pass  upon  the 
credibility  of  the  witnesses -  76 

it  is  not  the  law  that  the  corpus  delicti  cannot  be  proved 
by  circumstantial  evidence 153 

it  is  not  the  law  that  every  fact  in  the  chain  of  proof  must 
be  established  beyond  a  reasonable  doubt 153 

contestants  cannot  complain  of  an  incorrect  instruction 
where  the  error  is  favorable  to  them 257 

an  instruction  stating  that  claims  presented  cannot  be  af- 
fected by  outcome  of  w^ill  contest  case  is  proper 257 

when  instruction  as  to  undue  influence  is  proper — ^when 
instruction  is  properly  refused  as  shifting  the  burden  of 
proof  upon  proponents 257 
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INSTRUCTIONS.— C(w/iw«£rf.  page. 

when  instructions  as  to  damages  to  land  from  construction 
of  an  elevated  railroad  thirteen  years  before  the  trial 
are  misleading 352 

when  instruction  should  be  given  limiting  purpose  of  evi- 
dence of  increase  in  value  of  property  since  construc- 
tion of  elevated  railroad 352 

when  it  is  not  error  to  modify  instruction  in  prosecution 
for  maintaining  a  nuisance 383 

defendants  who  testify  have  a  right  to  have  a  proper  in- 
struction given  as  to  weighing  their  testimony 383 

when  instruction  as  to  weighing  the  evidence  in  a  murder 
trial  is  not  misleading 430 

when  instruction  as  to  what  is  murder  is  not  incorrect. . .  431 

when  instruction  does  not  violate  the  rule  that  the  court 
should  not,  in  its  instructions,  give  especial  significance 
to  particular  facts 431 

when  instruction  as  to  evidence  of  private  detective  is  in- 
correct— when  refusal  of  instruction  as  to  what  is  not  a 
violation  of  Local  Option  law  is  not  prejudicial 468 

INTOXICATING  LIQUORS.— See  LOCAL  OPTION. 

JUDGMENTS  AND  DECREES. 

order  overruling  objections  to  a  petition  to  form  drainage 
district  is  interlocutory  and  is  not  res  judicata  of  the 
questions  on  hearing  of  commissioner's  report 86 

what  finding  in  order  dismissing  petition  to  form  district 
is  proper — what  finding  will  not  bar  all  attempt  to  or- 
ganize drainage  district 86 

what  is  a  final  judgment — an  order  setting  aside  a  default 
judgment  on  motion,  to  permit  a  defense  to  be  made,  is 
not  a  final  judgment 365 

correct  practice  where  plaintiff  desires  to  question  action 
allowing  motion  to  set  aside  default  judgment 363 

complainant  may  dismiss  bill  before  a  decree,  in  absence 
of  a  cross-bill — ^when  order  dismissing  bill  does  not  bar 
filing  another  bill 392 

when  judgment  based  upon  an  award  for  land  taken  for 
drainage  ditches  is  not  conclusive  as  to  the  question  of 
benefits  to  land  not  taken 510 

when  it  is  error  to  enter  judgment  against  entire  tract  of 
land  for  delinquent  assessment 510 

when  judgment  on  replevin  bond  is  binding  upon  estate 
of  deceased  partner  though  in  favor  of  a  substituted  de- 
fendant and  against  the  surviving  partners 564 
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JURISDICTION.  PAGE, 

a  devisee  whose  interest  is  revoked  by  a  codicil  is  entitled 

to  notice  of  a  proceeding  to  probate  the  will 233 

when  order  probating  will  must  be  set  aside 234 

facts  necessary  to  jurisdiction  to  organize  a  drainage  dis- 
trict must  appear  from  record — when  failure  to  post  no- 
tices renders  organization  fatally  defective 296 

what  is  not  a  waiver  of  failure  to  post  notices 296 

what  should  appear  in  petition  to  organize  levee  district.  296 
what  necessary  to  give  the  Supreme  Court  jurisdiction  on 
ground  that  a  constitutional  question  is  involved — when 
constitutional  question  is  not  involved 302 

JUSTICES  OF  THE  PEACE. 

transcript  of  proceedings  and  judgment  before  a  justice  of 
the  peace  must  be  made  by  the  justice  having  posses- 
sion of  docket  and  files  when  transcript  is  made 321 

a  police  magistrate  cannot  lawfully  succeed  to  docket  and 
files  kept  by  him  when  a  justice  of  the  peace — who  en- 
titled to  possession  of  such  docket  and  files 321 

LABELS. 

information  charging  offense  of  selling  bottle  of  gin  bear- 
ing false  label  need  not  allege  to  whom  sale  was  made.  .618 

information  charging  ofTense  of  selling  bottle  of  gin  bear- 
ing a  false  label  may  describe  the  alleged  false  label  in 
general  terms 618 

People  must  show  that  owner  of  label  is  within  the  class 
protected  by  the  statute * 618 

a  partnership  is  not  a  "person"  as  distinguished  from  the 
individual  members  of  the  firm 618 

purpose  of  the  act  to  protect  associations,  unions,  etc.,  in 
their  labels  and  trade-marks 619 

LABOR  UNIONS. 

when  bill  to  enjoin  collection  of  fine  by  labor  union  must 

set  out  the  union's  rules  and  regulations 98 

when  equity  will  not  enjoin  collection  of  fine  imposed  by 

labor  union  upon  a  member 98 

purpose  of  act  to  protect  union  labels 619 

LACHES. 

when  failure  of  the  remainder-men  to  assert  rights  does 
not  constitute  laches  nor  raise  estoppel 12 

grantee  of  life  tenant  does  not  hold  adversely  to  remain- 
der-men until  the  life  tenant's  death 13 
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LACHES. — Continued.  pagb. 

when  party  cannot  be  said  to  be  guilty  of  laches  in  attack- 
ing validity  of  sheriff's  deed 321 

neither  laches  nor  the  Statute  of  Limitations  applies  to  a 
suit  to  reform  a  deed  where  the  complainant  has  always 
been  in  undisturbed  possession 358 

LANDLORD  AND  TENANT.— See  LEASES. 

LEASES. 

when  provision  of  lei^se  that  lessor's  interest  shall  not  be 
subject  to  mechanics'  liens  is  void 106 

when  alteration  of  building  must  be  regarded  as  the  joint 
enterprise  of  lessor  and  lessee — when  lessee  is  not  the 
principal  contractor 106 

LIBRARIES. 

library  board  is  a  part  of  the  city  government 494 

when  a  city  is  liable  for  negligence  of  driver  of  automo- 
bile being  used  by  the  library  board ; 495 

LIENS.— See  MECHANICS*  LIENS;    ATTORNEYS'  LIENS. 

LIMITATIONS. 

grantee  of  life  tenant  does  not  hold  adversely  to  remain- 
der-men until  the  life  tenant's  death 13 

neither  laches  nor  the  Statute  of  Limitations  applies  to  a 
suit  to  reform  a  deed  where  the  complainant  has  always 
been  in  undisturbed  possession 358 

when  rights  of  co-tenants  are  subject  to  the  operation  of 
the  Statute  of  Limitations 61 1 

LOCAL  OPTION. 

what  constitutes  mere  shift  or  device  to  evade  the  provi- 
sions of  the  Local  Option  law — when  instruction  as  to 
evidence  of  private  detective  is  incorrect 468 

LOST  INSTRUMENTS. 

effect  where  party  obtains  deed  knowing  of  existence  of  a 
win  afterwards  lost — when  devisees  under  lost  will  are 
entitled  to  the  land  or  its  value 11 

what  makes  a  prima  facie  case  that  the  will  was  lost — ^wit- 
nesses testifying  to  contents  of  lost  will  need  not  give 
its  exact  language 12 
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MALPRACTICE.  page. 

when  recovery  by  physician  for  services  in  suit  before  a 
justice  of  peace  does  not  bar  suit  for  malpractice 515 

what  does  not  show  that  defense  of  malpractice  was  in- 
terposed in  suit  to  recover  fees 513 

MANDAMUS. 

writ  of  mandamus  will  not  be  awarded  except  in  a  clear 
case — writ  will  not  be  awarded  to  compel  the  doing  of 
a  useless  thing 273 

mandamus  will  not  issue  to  compel  a  city  to  grant  dram- 
shop license  for  an  expired  quarter 273 

party  has  no  right  to  writ  of  mandamus  to  determine  an 
abstract  constitutional  question 273 

the  purpose  of  a  writ  of  mandamus — such  writ  confers  no 
new  authority  to  act  and  only  issues  to  compel  action  by 
the  unwilling 441 

a  writ  of  mandamus  will  not  issue  where  its  effect  will  be 
to  create  public  disorder  and  confusion 441 

Supreme  Court  cannot  compel  Governor  to  perform  duty 
imposed  upon  him  by  his  office 441 

Supreme  Court  has  no  power  to  compel  State  canvassing 
board  to  issue  a  certificate  of  election 442 

MARRIAGE. 

a  marriage  contract  requires  the  consent  of  two  persons 
of  sound  mind — the  question  of  competency  to  contract 
marriage  depends  upon  the  particular  facts 197 

what  facts  do  not  necessarily  show  that  man  was  mentally 
incompetent  to  contract  marriage 197  • 

MASTER  AND  SERVANT. 

when  giving  instruction  relating  to  master's  duty  to  pro- 
vide safe  place  to  work  is  error 28 

when  master  is  liable  to  servant  for  an  injury  from  a  de- 
fective tool  made  by  the  master 427 

when  expert  testimony  as  to  cause  of  breaking  of  chisel 
is  proper 427 

MECHANICS'  LIENS. 

section  i  of  Mechanic's  Lien  law  does  not  abridge  own- 
er's right  to  contract  with  lessee  that  latter  shall  make 
improvements  at  his  own  expense 106 

effect  where  contract  that  lessee  shall  make  repairs  is  con- 
cealed from  contractor — when  lessee  cannot  be  regarded 
as  the  principal  contractor 106 
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MECHANICS'  UENS.'-Continued.  page. 

when  provision  that  lessor's  interest  shall  not  be  subject 
to  mechanics'  liens  is  void io6 

when  alteration  of  building  must  be  regarded  as  the  joint 
enterprise  of  owner  and  lessee io6 

lien  given  by  Mechanic's  Lien  act  attaches  as  of  the  date 
of  the  contract io6 

contractor  should  not  be  allowed  for  same  item  that  a  li^n 
is  allowed  to  material-man 107 

objection  that  a  claim  for  lien  was  not  properly  verified 
comes  too  late  on  appeal — effect  where  a  claimant  be- 
comes incorporated  after  contract  is  made 107 

MEDICINE  AND  SURGERY. 

when  recovery  by  a  physician  for  services  in  a  suit  before 
a  justice  of  the  peace  does  not  bar  a  suit  for  damages 
for  malpractice 515 

what  does  not  show  that  defense  of  malpractice  was  inter- 
posed in  suit  to  recover  fees 515 

MERGER. 

contingent  remainders  are  destroyed  by  merger  when  the 
reversion  and  the  life  estate  unite  in  one  person 422 

MINES. 

Mines  and  Miners  act  of  191 1  is  a  general  revision  of  the 

old  act — provisions  of  sections  18  and  19  of  the  act  of 

1899  are  continued  in  the  act  of  191 1 329 

effect  of  substitution,  by  the  act  of  191 1,  of  the  personal  . 

representative  for  the  widow  as  plaintiff 329 

when  effect  of  omission  of  lineal  heirs  as  beneficiaries  by 

the  act  of  191 1  is  not  involved 329 

personal  representative  may  be  substituted  for  the  widow 

as  plaintiff  by  motion  in  court  of  review 330 

MISDEMEANORS. 

abatement  of  nuisance  is  no  part  of  punishment  for  main- 
taining it,  and  it  is  therefore  proper  to  prosecute  the 
misdemeanor  by  an  information 383 

what  constitutes  a  mere  shift  or  device  to  evade  the  pro- 
visions of  the  Local  Option  law — when  instruction  as  to 
evidence  of  private  detective  is  incorrect 468 

MISTAKE. 

when  neither  laches,  the  Statute  of  Limitations  nor  the 
Statute  of  Frauds  is  a  defense  to  a  suit  to  correct  the 
description  in  a  deed 358 
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MISTAKE.— Continued.  page. 

when  bill  to  reform  a  deed  sufficiently  alleges  mutual  mis- 
take— ^the  Statute  of  Frauds  is  no  defense  to  bill  to  re- 
form a  deed 479 

what  does  not  show  that  there  was  no  mistake  in  deed. . .  479 

MONOPOLY. 

rule  that  contracts  in  partial  restraint  of  trade  may  be 

valid  does  not  apply  to  public  service  corporations 202 

local  telephone  company  cannot  bind  itself  to  connect  with 

one  long  distance  company,  only 202 

whether  public  interest  will  be  best  served  by  competitive 

or  monopolistic  service  is  a  legislative  question 202 

it  is  for  a  city  to  determine  whether  operation  of  street 

railways  shall  be  competitive  or  monopolistic 525 

city  council  has  the  power  to  declare  its  public  policy  as 

to  the  operation  of  street  railways 525 

a  combination  or  merger  of  street  railways  in  Chicago  is 

not  now  against  public  policy 525 

MOTIONS.— See  PRACTICE. 

MOTOR  VEHICLES. 

municipalities  may  regulate  motor  vehicles  notwithstand- 
ing the  act  of  191 1 409 

Chicago  ordinance  prohibiting  allowing  of  smoke,  gas  or 
oil  to  escape  from  motor  vehicle  is  not  unreasonable  on 
its  face 409 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

a  city  has  the  power  to  prohibit  conducting  of  a  museum 
of  anatomy — ^business  conducted  indecently  may  be  pro- 
hibited under  police  power  of  city 69 

when  a  city's  determination  that  a  thing  is  a  nuisance  is 
final — ordinance  tending  to  preserve  good  morals  does 
not  violate  constitutional  rights 69 

municipal  corporations  are  subject  to  legislative  control — 
power  of  legislature  to  provide  for  township  organiza- 
tion— what  does  not  make  law  local 124 

act  for  organizing  territory  of  a  city  into  a  township,  as 
it  stood  before  amendment  of  1903,  is  valid X2.$ 

word  "city,"  used  in  amendment  of  1903,  includes  incor- 
porated towns  within  its  meaning 125 

mandamus  will  not  issue  to  compel  a  city  to  grant  dram- 
shop license  for  an  expired  quarter 273 
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MUNICIPAL  CORPORATIONS.— Cin^in«ed.                      pac«. 
'     amendment  of  1903,  authorizing  cities  of  fifteen  thousand 
inhabitants  to  organize  into  a  township,  is  not  invalid, 
as  based  on  an  arbitrary  classification 124 

a  city  has  power  to  provide  that  entire  cost  of  pavement 
shall  be  specially  taxed  against  contiguous  property...  368 

land  abutting  upon  improvement  may  be  specially  taxed 
for  its  share  of  cost  of  street  intersections 368 

test  in  determining  whether  improvement  is  local — when 
construction  of  a  viaduct  to  connect  two  portions  of  a 
street  is  not  a  local  improvement 375 

what  does  not  determine  character  of  improvement 375 

municipalities  may  regulate  motor  vehicles  notwithstand- 
ing the  Motor  Vehicle  act  of  1911 409 

an  ordinance  is  presumed  to  be  valid .  -. 409 

library  board  is  a  part  of  city  government — city  is  liable 
for  the  negligence  of  its  employees  in  exercising  its 
ministerial  functions 494 

when  city  is  not  liable  for  the  negligence  of  its  officers — 
city  is  not  liable  for  negligence  of  servants  acting  un- 
der its  police  power 495 

when  city  is  liable  for  negligence  of  driver  of  automobile 
in  use  by  the  library  board 495 

it  is  for  a  city  to  determine  whether  operation  of  street 
railways  shall  be  competitive  or  monopolistic 525 

city  council  has  the  power  to  declare  its  public  policy  as 
to  the  operation  of  street  railways 525 

a  combination  or  merger  of  street  railways  in  Chicago  is 
not  now  against  public  policy 525 

present  situation  with  reference  to  consolidation  of  sur- 
face street  railways  with  elevated  railroads 525 

MUNICIPAL  COURT.— See  COURTS. 

MURDER. 

when  admission  of  conversation  in  evidence  is  not  error — 
when  effect  of  admitting  evidence  subsequently  stricken 
out  is  not  prejudicial 43° 

what  testimony  by  physicians  is  not  admissible  as  expert 
testimony  but  is  competent  to  show  an  actual  test 430 

what  competent  in  rebuttal  of  evidence  that  the  accused 
was  peaceable  and  law  abiding 430 

when  instruction  as  to  weighing  the  evidence  is  not  mis- 
leading in  its  effect 43^ 

when  instruction  as  to  what  is  murder  is  not  incorrect..  431 


Digitized  by 


Google 


670  INDEX.  m  IlL 

MVRDER.—Continued.                                                              page. 
when  instruction  docs  not  violate  the  rule  that  the  court 
should  not,  in  its  instructions,  give  especial  significance 
to  particular  facts 431 

MUSEUMS. 

a  city  has  the  power  to  prohibit  conducting  of  a  museum 
of  anatomy — business  conducted  indecently  may  be  pro- 
hibited under  police  power  of  city 69 

NAMES. 

when  variance  between  allegation  and  proof  of  christian 
name  of  victim  is  fatal — when  doctrine  of  idem  sonans 
does  not  apply 502 

NEGLIGENCE. 

when  giving  instruction  relating  to  master's  duty  to  pro- 
vide safe  place  to  work  is  error 28 

it  is  improper  to  allow  an  expert  to  give  opinion  as  to  an 
ultimate  fact — when  testimony  of  an  alleged  expert  wit- 
ness is  improper 28 

when  opinion  of  alleged  expert  as  to  cause  of  explosion  in 
oil  tank  is  a  mere  guess 28 

opinion  based  upon  mere  conjecture  is  not  admissible — 
when  testimony  of  a  physician  as  to  effect  of  injury  is 
not  admissible 75 

when  testimony  that  witnesses  did  not  hear  any  shouting 
at  time  of  accident  is  not  admissible » 75 

instructions  should  leave  the  jury  free  to  pass  upon  the 
credibility  of  witnesses - 76 

when  question  of  a  telegraph  company's  negligence  in  not 
sending  message  promptly  is  for  the  jury 238 

when  the  sender  of  a  message  is  not  bound  by  conditions 
printed  on  back — when  knowledge  of  conditions  cannot 
be  presumed  from  use  of  blanks  for  years 238 

when  master  is  liable  to  servant  for  injury  from  defective 
chisel — ^when  expert  testimony  as  to  cause  of  breaking 
of  chisel  is  proper 427 

city  is  liable  for  the  negligence  of  its  employees  when  ex- 
ercising its  ministerial  functions 494 

when  a  city  is  not  liable  for  negligence  of  officers — ^when 
city  is  liable  for  negligence  of  driver  of  an  automobile 
being  used  by  library  board 495 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 
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NEGROES.—Scc  CIVIL  RIGHTS. 

NEW  TRIAL.                                                                          PACE, 
moving  for  judgment  on  special  findings  does  not  waive 
the  right  to  move  for  a  new  trial 276 

NOTICE. 

an  affidavit  of  non-residence  may  state  places  of  residence 
upon  information  and  belief 49 

a  devisee  whose  interest  is  revoked  by  a  codicil  is  entitled 
to  notice  of  a  proceeding*to  probate  the  will 233 

when  order  probating  will  must  be  set  aside 234 

when  sender  of  a  telegram  cannot  be  presumed  to  have 
knowledge  of  conditions  printed  on  back  of  blank 238 

facts  necessary  to  jurisdiction  to  organize  drainage  dis- 
trict must  appear  from  record — when  failure  to  post  no- 
tices renders  organization  fatally  defective 296 

what  is  not  a  compliance  with  the  law  as  to  posting  no- 
tices— when  notices  are  posted  in  same  place  although 
descriptions  are  different 296 

what  is  not  a  waiver  of  failure  to  post  notices 296 

NUISANCES. 

when  a  city's  determination  that  a  thing  is  a  nuisance  is 
final — business  conducted  indecently  may  be  prohibited 
under  police  power  of  city 69 

abatement  of  nuisance  is  no  part  of  punishment  for  main- 
taining it,  and  it  is  therefore  proper  to  prosecute  the 
misdemeanor  by  an  information 383 

agents  of  corporation  who  aid  in  maintaining  a  nuisance 
are  liable  as  principals 383 

when  it  is  not  error  to  modify  instruction  in  prosecution 
for  maintaining  a  nuisance 383 

OFFICERS. 

Supreme  Court  cannot  compel  the  Governor  to  perform  a 

duty  imposed  upon  him  by  his  office 441 

Supreme  Court  has  no  power  to  compel  State  canvassing 

board  to  issue  a  certificate  of  election 442 

ORDINANCES. 

an  ordinance  tending  to  preserve  public  morals  does  not 
violate  constitutional  rights,  if  reasonable 69 

an  ordinance  is  presumed  to  be  valid — Chicago  ordinance 
prohibiting  the  allowing  of  smoke,  gas  or  oil  to  escape 
from  motor  vehicle  is  not  unreasonable  on  its  face ....  409 
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PAROLE  LAW.                                                                      page. 
jury  must  fix  the  terra  of  iraprisonment  for  incest,  as  the 
provisions  of  the  Parole  law  do  not  apply 292 

PARTIES. 

remote  grantee  of  an  heir  may  file  a  bill  to  contest  a  will 
which,  if  valid,  will  destroy  his  title 11 

meaning  of  words  "any  person  interested,"  used  in  sec- 
tion 7  of  the  Wills  act,  concerning  contests 12 

effect  of  substitution,  by  the  act  of  191 1,  of  the  personal 
representative  for  the  wid(Jw  as  plaintiff  in  a  suit  for 
willful  violation  of  Mines  and  Miners  act 329 

personal  representative  may  be  substituted  for  the  widow 
as  plaintiff,  by  motion  in  court  of  review 329 

members  of  an  incorporated  religious  society  need  not  be 
made  parties  to  bill  to  execute  trust  cy  pres 605 

PARTITION. 

when  a  party  cannot  be  said  to  be  guilty  of  laches  in  at- 
tacking validity  of  sheriff's  deed 321 

when  ante- nuptial  contract  bars  all  of  husband's  rights — 
when  fact  that  an  ante-nuptial  contract  is  not  acknowl- 
edged is  immaterial 404 

when  rights  of  co-tenants  are  subject  to  the  operation  of 
the  Statute  of  Limitations 611 

PARTNERSHIP. 

when  partner  of  executors  of  will  is  not  a  competent  sub- 
scribing witness  to  the  will 145 

when  judgment  on  replevin  bond  is  binding  upon  estate  of 
deceased  partner  though  in  favor  of  a  substituted  de- 
fendant and  against  surviving  partners 564 

when  proceeding  in  equity  against  estate  of  deceased  part- 
ner will  lie  without  first  pursuing  a  remedy  at  law 565 

a  partnership  is  not  a  "person"  as  distinguished  from  the 
individual  members  of  the  firm 619 

PHYSICIANS.— See  MALPRACTICE. 

PLEADING. 

when  bill  to  enjoin  collection  of  fine  by  labor  union  must 
set  out  the  union's  rules  and  regulations 98 

when  bill  to  reform  deed  sufficiently  alleges  mutual  mis- 
take— Statute  of  Frauds  is  no  defense  to  bill  to  reform 
a  deed  for  mistake  of  fact 479 
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FLEADING.—Continued.  page. 

what  should  be  alleged  in  a  bill  asking  a  court  of  equity 
to  execute  a  trust  cy  pres 604 

information  charging  offense  of  selling  bottle  pf  gin  bear- 
ing false  label  need  not  allege  to  whom  sale  was  made.  618 

information  charging  offense  of  selling  bottle  of  gin  bear- 
ing a  false  label  may  describe  the  alleged  false  label  in 
general  terms 618 

when  an  information  need  not  allege,  in  terms,  that  sale 
was  unlawful 618 

POLICE  POWER. 

a  business  conducted  indecently  may  be  prohibited  under 
the  police  power  of  a  city 69 

POSSESSION. 

grantee  of  life  tenant  does  not  hold  adversely  to  remain- 
der-men until  the  life  tenant's  death 13 

when  possession  of  one  tenant  in  common  is  adverse  to 
the  others 611 

PRACTICE. 

when  alleged  error  in  overruling  motion  for  continuance 
is  waived 24 

when  party  cannot  complain  of  incompetent  evidence 92 

section  81  of  the  Practice  act,  concerning  the  filing  of  a 
praecipe  for  portions  of  record  desired  to  be  reviewed, 
requires  notice  to  opposite  party *. 193 

failure  to  give  notice  of  filing  precipe  for  portions  of  rec- 
ord is  not  ground  for  dismissing  appeal — what  should 
be  done  by  appellee 193 

party  cannot  take  advantage  of  error  which  does  not  in- 
juriously affect  his  own»rights 212 

objection  that  certificate  to  copy  of  a  record  is  not  signed 
by  the  recorder  must  be  specific. » 212 

who  are  entitled  to  notice  of  a  proceeding  to  probate  a 
will — devisee  whose  interest  is  revoked  by  codicil  is  en- 
titled to  such  notice 233 

in  a  suit  at  law  a  party  has  a  right  to  make  a  motion  for 
a  new  trial  and  to  the  judgment  of  the  court  upon  the 
points  raised  thereby 276 

moving  for  judgment  on  special  findings  does  not  waive 
right  to  move  for  new  trial 276 

when  the  Appellate  Court  must  remand  to  enable  party  to 

make  a  motion  for  a  new  trial 276 
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FRACTICZ.— Continued.  page. 

what  is  necessary  to  give  Supreme  Court  jurisdiction  on 
ground  that  a  constitutional  question  is  involved — ^whcn 
constitutional  question  is  not  involved 302 

limit  of  right  to  appeal  from  decision  of  the  board  of  re- 
view— when  ^tax-payer's  remedy  is  by  injunction 316 

general  rule  where  a  statute  on  which  a  suit  is  based  is 
repealed  pending  appeal — ^when  rights  are  saved  by  the 
general  saving  statute 328 

a  jury  is  not  required  to  separate  its  finding  of  damages 
into  items  in  action  for  damages  to  land 352 

jury's  view  of  the  premises  in  action  for  damages  tp  land 
is  not  evidence 352 

when  a  reversal  of  judgment  for  defendant  in  action  for 
damages  to  land  requires  remandment  of  cause 353 

what  is  a  final  judgment — an  order  setting  aside  a  default 
judgment,  on  motion,  to  permit  a  defense  to  be  made, 
is  not  a  final  judgment 365 

correct  practice  where  plaintiff  desires  to  question  action 
allowing  motion  to  set  aside  default  judgment 365 

object  of  section  104  of  Practice  act,  concerning  certify- 
ing questions  of  law — ^when  statements  of  fact  will  not 
be  expunged  from  agreement 374 

objection  that  act  upon  which  a  cause  is  based  was  not 
properly  passed  cannot  be  raised  on  motion  to  set  aside 
the  verdict  or  for  a  new  trial 389 

when  cause  must  be  transferred  to  Appellate  Court 389 

complainant  may  dismiss  bill  before  a  decree,  in  absence 
of  a  cross-bill — when  order  dismissing  bill  does  not  bar 
filing  another  bill 392 

complainant  may  either  amend  bill  or  dismiss  it  upon  the 
sustaining  of  a  demurrer 392 

when  alleged  error  in  instruction  will  not  be  considered . .  558 

PRESCRIPTION. 

right  of  a  servient  estate  to  be  free  from  flow  of  surface 
water  may  be  acquired  by  prescription — dominant  and 
servient  estates  need  not  be  contiguous 486 

PRESUMPTIONS.— See  EVIDENCE. 

PROBATE.— See  WILLS. 

PROMISSORY  NOTES.— See  BILLS  AND  NOTES. 
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PUBLICATION.                                                                     PAGE, 
an  affidavit  of  non-residence  may  state  places  of  residence 
upon  information  and  belief 49 

PUBLIC  OFFICERS.— See  OFFICERS. 

PUBLIC  POLICY. 

a  contract  by  which  a  local  telephone  company  agrees  to 
connect  with  one  long  distance  line,  only,  is  invalid  as 
opposed  to  public  policy 202 

whether  public  interest  will  be  best  served  by  competitive 
or  monopolistic  service  is  a  legislative  question 202 

what  combinations  of  corporations  or  individuals  are  ordi- 
narily illegal* 524 

city  council  has  the  power  to  declare  its  public  policy  as 
to  the  operation  of  street  railways 525 

it  is  for  a  city  to  determine  whether  operation  of  street 
railways  shall  be  competitive  or  monopolistic 525 

a  combination  or  merger  of  street  railways  in  Chicago  is 
not  now  against  public  policy 525 

RAILROAX)  AND  WAREHOUSE  COMMISSION.  • 

jurisdiction  of  the  Railroad  and  Warehouse  Commission — 

what  question  does  not  relate  to  jurisdiction  of  board. .  397 
railroad  company,  when  switching  cars  in  a  city,  acts  as 
a  common  carrier* — company  may  make  only  a  single 

charge  for  switching  service 397 

when  a  decision  by  Railroad  and  Warehouse  Commission 
does  not  deprive  a  company  of  its  property — what  is 
meant  by  the  term  "transportation" 398 

RAILROADS. 

rule  for  determining  whether  land  not  actually  taken  for 
elevated  railroad  is  damaged — if  such  land  is  enhanced 
in  value  it  is  not  damaged 133 

when  instructions  as  to  damages  to  land  from  construc- 
tion and  operation  of  elevated  railroad  thirteen  years  be- 
fore the  trial  are  misleading .• 352 

when  instruction  should  be  given  limiting  purpose  of  evi- 
dence of  increase  in  value  of  property  since  construc- 
tion of  elevated  railroad 352 

extent  to  which  an  increase  or  decrease  in  value  of  other 
property  may  be  considered  in  action  for  damages  from 
construction  of  elevated  railroad 352 

when  it  is  proper  to  assess  whole  of  railroad  right  of  way 
as  being  contiguous  to  the  improvement 368 
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RAILROADS.— Con/in«^(/.  page. 

the  act  of  June  9,  191 1,  concerning  extension  of  charters, 
applies  to  corporations  organized  under  the  general  law 
and  not  to  railroad  corporations 625 

the  act  of  June  9,  191 1,  did  not  repeal,  by  implication,  the 
act  of  June  7,  191 1,  authorizing  railroad  corporations  to 
extend  their  charters 625 

the  act  of  June  7,  191 1,  authorizes  railroad  corporations  to 
extend  their  charters  without  payment  of  fees 625 

extension  of  the  charter  of  a  corporation  under  a  statute 
authorizing  an  extension,  only,  is  not  the  creation  of  a 
new  corporation 625 

RAPE. 

when  it  will  be  presumed  that  a  person  convicted  of  rape 
was  more  than  twenty-one  years  of  age. 395 

the  statute  requiring  the  jury  to  find  the  age  of  the  ac- 
cused applies  only  to  minors 395 

REAL  PROPERTY.— See  WILLS;   DEEDS. 

effect  where  party  obtains  deed  knowing  that  existence  of 
will  is  being  concealed — when  devisees  under  lost  will 
are  entitled  to  the  land  or  its  value 12 

grantee  of  life  tenant  does  not  hold  adversely  to  remain- 
der-men until  the  life  tenant's  death 13 

when  deed  is  a  present  grant  of  a  future  estate 92 

to  release  homestead  the  husband  must  join  wife  in  deed 
to  him  to  her  property  though  she  reserves  life  estate. .     92 

rule  for  determining  whether  land  not  actually  taken  for 
elevated  railroad  is  damaged  by  the  construction  and  op- 
eration of  such  railroad 133 

if  property  not  taken  is  enhanced  in  value  by  the  improve- 
ment it  is  not  damaged 133 

when  a  contract  creates  an  equitable  interest  in  land  and 
not  merely  an  option  to  purchase  an  interest 221 

when  trustees  are  only  liable  to  account  for  price  received 
for  land  and  not  for  its  increase  in  value 221 

manual  delivery  is  not  essential  in  order  to  constitute  de- 
livery of  a  deed — when  deed  must  be  regarded  as  deliv- 
ered with  intention  of  presently  passing  title 304 

no  money  consideration  is  necessary  to  support  a  convey- 
ance from  parent  to  child — what  does  not  show  undue  in- 
fluence by  grantee 346 

when  a  reversal  of  judgment  for  defendant  in  action  for 
damages  requires  remandment  of  cause 353 
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REAL  FROFERTY.— Continued.  ^  page. 

when  delivery  of  deed  is  presumed * 347 

when  instructions  as  to  damages  to  land  from  construc- 
tion of  elevated  railroad  thirteen  years  before  the  trial 
are  misleading 352 

when  instruction  should  be  given  limiting  purpose  of  evi- 
dence of  increase  in  value  of  property  since  construc- 
tion of  elevated  railroad 352 

extent  to  which  an  increase  or  decrease  in  value  of  other 
property  may  be  considered  in  an  action  for  damages 
from  construction  and  operation  of.  railroad 352 

a  jury  is  not  required  to  separate  its  finding  of  damages 
into  items — ^jury's  view  of  premises,  in  action  for  dam- 
ages, is  not  evidence : . . .  352 

when  neither  laches,  the  Statute  of  Limitations  nor  the 
Statute  of  Frauds  is  a  defense  to  a  suit  to  correct  the 
description  in  a  deed 358 

when  deed  will  be  set  aside  as  obtained  by  duress — when 
rule  that  a  deed  will  not  be  set  aside  for  a  failure  of 
consideration  does  not  apply 586 

when  rights  of  co-tenants  are  subject  to  the  operation  of 
the  Statute  of  Limitations 611 

RECORD. 

section  81  of  the  Practice  act,  concerning  the  filing  of  a 
precipe  for  portions  of  record,  construed — notice  of  fil- 
ing of  pracipe  should  be  given  opposite  party 193 

failure  to  give  notice  of  filing  of  pracipe  for  portions  of 
record  is  not  ground  for  dismissing  appeal — what  should 
be  done  by  appellee  in  such  case 193 

REGISTRATION  OF  TITLE. 

one  holding  certificate  of  purchase  upon  which  the  time 
for  taking  out  a  tax  deed  has  expired  need  not  be  re- 
imbursed for  money  expended 275 

presumption  of  good  faith  in  acquiring  tax  deed  will  pre- 
vail until  overcome — when  presumption  is  overcome...  555 

examiner's  finding  of  fact  is  conclusive  upon  the  Supreme 
Court  if  not  excepted  to 555 

RELIGION. 

constitutional  provisions  concerning  freedom  of  religion 

does  not  mean  that  religion  is  abolished 44 

religious  liberty  does  not  carry  with  it  freedom  to  violate 
the  laws  of  the  land 153 
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REMAINDERS.                                                                       pag«. 
when  devise  creates  a  contingent  remainder — contingent 
remainders  are  destroyed  by  merger  when  the  reversion 
and  the  life  estate  unite  in  one  person 422 

REPEALS.— See  STATUTES. 

REPLEVIN. 

a  replevin  bond  is  given  in  contemplation  of  the  ordinary 
course  of  judicial  proceedings — ^what  action  by  the  court 
must  be  within  contemplation  of  the  parties 564 

when  judgment  on  replevin  bond  is  binding  upon  estate 
of  deceased  partner  though  in  favor  of  a  substituted  de- 
fendant and  against  surviving  partners 564 

RES  JUDICATA. 

order  overruling  objections  to  petition  to  form  a  drainage 
district  is  interlocutory  and  is  not  res  judicata  of  the 
questions  on  hearing  of  commissioners'  report 86 

what  finding  in  order  dismissing  petition  to  form  district 
is  proper — what  finding  will  not  bar  all  attempt  to  or- 
ganize drainage  district 86 

complainant  may  dismiss  bill  before  a  decree,  in  absence 
of  a  cross-bill — when  order  dismissing  bill  does  not  bar 
filing  another  bill 392 

when  a  judgment  based  upon  award  for  land  taken  for 
drainage  ditches  is  not  conclusive  as  to  the  question  of 
benefits  to  land  not  taken 510 

when  recovery  by  physician  for  services  in  suit  before  a 
justice  of  peace  does  not  bar  malpractice  suit 515 

RESTRAINT  OF  TRADE.— See  MONOPOLY. 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

SANITARY  DISTRICTS. 

primary  object  of  the  Sanitary  District  of  Chicago  act — 
powers  of  sanitary  district  are  not  limited  to  territory 
outside  of  other  municipalities 246 

what  is  meant  by  "adjuncts"  and  "additions" — ^purpose  of 
constructing  north  shore  channel  by  the  Sanitary  Dis- 
trict of  Chicago 246 

power  of  Sanitary  District  of  Chicago  to  build  intercept- 
ing sewer  and  pumping  plant  to  discharge  sewage  of  a 
city  into  channels  of  the  district 247 
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SELF-DEFENSE.— Sec  HOMICIDE. 

SENTENCE.                                                                          pack. 
jury  must  fix  term  of  imprisonment  for  incest,  as  the  pro- 
visions of  the  Parole  law  do  not  apply 292 

SPECIAL  ASSESSMENTS. 

engineer's  estimate  need  not  give  detailed  items  of  amount 
or  character  of  material — engineer's  duty  is  merely  to 
estimate  cost  of  improvement  described 116 

when  estimate  as  to  the  cost  of  catch-basins  is  sufficient. .  1 16 

it  will  not  be  presumed  that  an  item  of  engineer's  estimate 
is  excessive  or  fraudulent 1 17 

when  objection  that  no  provision  has  been  made  for  re- 
moving obstructions  in  street  cannot  be  sustained 117 

object  of  section  104  of  Practice  act,  concerning  certify- 
ing questions  of  law — when  statements  of  fact  will  not 
be  expunged  from  agreement 374 

test  in  determining  whether  improvement  is  local — ^when 
construction  of  a  viaduct  to  connect  two  portions  of  a 
street  is  not  a  local  improvement 375 

what  does  not  determine  character  of  improvement 375 

SPECIAL  TAXATION. 

what  is  necessary  in  order  to  authorize  a  new  ordinance 
for  a  special  tax  for  work  already  done — ^when  former 
ordinance  cannot  be  regarded  as  merely  defective 243 

power  of  county  court  to  amend  roll  on  hearing  of  appli- 
cation to  confirm  special  tax — court  cannot  add  prop- 
erty to  roll  without  giving  new  notice 368 

when  location  of  land  is  prima  facie  evidence  that  it  is  not 
benefited  by  paving  of  street 368 

a  city  has  power  to  provide  that  entire  cost  of  pavement 
shall  be  specially  taxed  against  contiguous  property ....  368 

land  abutting  upon  an  improvement  may  be  specially  taxed 
for  its  share  of  cost  of  street  intersections 368 

when  it  is  proper  to  assess  whole  of  railroad  right  of  way 
as  contiguous  to  improvement , .  368 

when  record  of  special  assessment  proceeding  is  admis- 
sible in  a  special  tax  case — witness  should  not  be  asked 
whether  special  tax  exceeds  benefits 369 

SPECIFIC  PERFORMANCE. 

when  verbal  contract  concerning  land  should  be  enforced .  574 
evidence  need  not  show  that  contract  was  stated  to  wit- 
nesses when  both  parties  were  present 574 
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STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. PAGE. 

effect  of  an  unconditional  repeal  of  statute — general  rule 
where  statute  is  repealed  pending  appeal 328 

effect  where  a  statute  is  expressly  repealed  without  sub- 
stituting anything  for  it— effect  of  repeal  of  a  statute 
by  amendment 328 

effect  where  statute  is  repealed  by  general  revision — rule 
as  to  repeal  by  implication 328 

fact  of  repeal,  and  extent  thereof,  is  a  judicial  question. .  328 

when  rights  or  claims  accruing  under  old  law  are  saved 
by  the  general  saving  statute  though  not  expressly  pre- 
served by  the  new  law 329 

rule  where  statutes  relate  to  mode  of  procedure — right  of 
legislature  to  change  them  at  will 329 

Mines  and  Miners  act  of  191 1  is  a  general  revision  of  the 
old  act — ^provisions  of  sections  18  and  19  of  the  act  of 
1899  are  continued  in  the  act  of  191 1 329 

effect  of  substitution,  by  the  act  of  191 1,  of  the  personal 
representative  for  the  widow  as  plaintiff 329 

history  of  legislation  on  the  subject  of  a  statute  may  be 
resorted  to  in  ascertaining  the  statute's  meaning 624 

STATUTE  OF  FRAUDS. 

when  oral  agreement  is  within  the  Statute  of  Frauds 325 

the  Statute  of  Frauds  does  not  apply  to  a  suit  to  correct 

a  deed  upon  the  ground  of  mistake 358 

Statute  of  Frauds  is  ho  defense  to  a  bill  to  reform  a  deed 

for  a  mutual  mistake  of  fact 479 

remedies  given  by  Statute  of  Frauds  to  creditors  against 

heirs  and  devisees  of  deceased  persons  are  cumulative 

and  not  exclusive 565 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STREET  RAILWAYS. 

opinion  based  upon  mere  conjecture  not  admissible — when 
testimony  of  a  physician  as  to  effect  of  an  injury  is  not 
admissible 75 

when  testimony  that  witnesses  did  not  hear  any  shouting 
at  time  of  accident  is  not  admissible 75 

instructions  should  leave  the  jury  free  to  pass  upon  the 
credibility  of  witnesses y6 

effect  of  transfer  of  stock  to  the  Chicago  City  and  Con- 
necting Railways  Collateral  Trust. 524 
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STREET  RAlhWAYS.—Continued.  page. 

constitutional  provision  against  consolidation  of  competi- 
tive railroads  does  not  apply  to  street  railways 525 

it  is  for  a  city  to  determine  whether  operation  of  street 
railways  shall  be  competitive  or  monopolistic 525 

city  council  has  the  power  to  declare  its  public  policy  as 
to  the  operation  of  street  railways 525 

a  combination  or  merger  of  street  railways  in  Chicago  is 
not  now  against  public  policy 525 

present  situation  with  reference  to  consolidation  of  sur- 
face street  railways  and  elevated  railroads. 526 

SUBSCRIBING  WITNESSES. 

a  "credible"  witness  means  a  "competent"  witness — com- 
petency of  witness  is  determined  as  of  the  time  the  will 
was  executed 145 

when  partner  of  executors  of  will  is  not  a  competent  sub- 
scribing witness 145 

TAXES.— See  SPECIAL  ASSESSMENTS. 

prism  of  main  drainage  channel  of  the  sanitary  district  at 
Lockport  is  not  exempt  from  taxation — limit  of  right  to 

appeal  from  decision  of  board  of  review 316 

what  does  not  involve  question  of  exemption  from  taxa- 
tion— remedy  is  by  injunction  where  it  is  claimed  that 
assessment  is  so  excessive  as  to  amount  to  fraud 316 

TAX  DEEDS. 

when  holder  of  tax  deed  cannot  take  advantage  of  alleged 
errors  concerning  unknown  owners.' 212 

complainant  in  bill  to  set  aside  a  tax  deed  as  a  cloud  must 
establish  at  least  prima  facie  title  in  himself — what  proof 
does  not  establish  prima  facie  title 217 

one  holding  a  certificate  of  purchase  upon  which  the  time 
for  taking  out  a  tax  deed  has  expired  need  not  be  re- 
imbursed for  money  expended 275 

presumption  of  good  faith  in  acquiring  tax  deed  will  pre- 
vail until  overcome — when  presumption  of  good  faith  is 
overcome 555 

TELEGRAPH  COMPANIES. 

when  question  of  telegraph  company's  negligence  in  not 
sending  message  promptly  is  for  the  jury 238 

when  the  sender  of  a  message  is  not  bound  by  conditions 
printed  on  back — when  knowledge  of  conditions  cannot 
be  presumed  from  use  of  blanks  for  years 238 
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TELEPHONE  COMPANIES.                                                pace. 
public  service  corporation  cannot  disable  itself  from  per- 
forming any  of  its  public  duties 202 

a  local  telephone  company  cannot  bind  itself  to  connect 
with  one  long  distance  line,  only 202 

TESTAMENTARY  CAPACITY.— See  WILLS. 

TOWNSHIP  ORGANIZATION. 

power  of  the  legislature  to  provide  for  township  organi- 
zation— ^a  town  under  township  organization  is  a  civil 
subdivision  of  the  county 124 

act  for  organizing  territory  of  a  city  into  a  township,  as  it 
stood  before  amendment  of  1903,  is  valid 124 

amendment  of  1903,  authorizing  a  city  of  fifteen  thousand 
inhabitants  to  organize  into  a  township,  is  not  invalid, 
as  an  arbitrary  classification 124 

the  word  "city,"  used  in  the  proviso  of  1903,  includes  in- 
corporated towns  within  its  meaning 125 

TRADE-MARKS.— See  LABELS. 

TRESPASS. 

when  trespass  vi  et  armis  is  proper  form  of  action — ^when 

party  is  not  liable  for  killing  supposed  burglar 164 

doctrine  of  self-defense  is  applicable  to  an  act  in  defense 

of  habitation — whether  circumstances  justified  a  resort 

to  violence  is  a  question  for  the  jury 164- 

admissibility  of  coroner's  verdict  in  evidence  in  a  civil 

action  for  damages 165 

TRIAL. 

when  objection  to  admission  of  deposition  because  of  no 
opportunity  for  cross-examination  cannot  be  sustained.     12 

when  alleged  error  in  admitting  order  of  probate  court  in 
evidence  in  will  contest  case  will  not  reverse 12 

when  excluding  testimony  does  not  cure  error  in  its  ad- 
mission— it  is  not  error  for  counsel  to  refer  to  facts  in 
the  case  though  they  appeal  to  sympathy  of  jury 165 

in  a  suit  at  law  a  party  has  a  right  to  make  a  motion  for 
a  new  trial  and  to  the  judgment  of  the  court  upon  the 
points  raised  thereby 276 

moving  for  judgment  on  special  findings  does  not  waive 
the  right  to  move  for  a  new  trial 276 

when  the  Appellate  Court  must  remand  cause  to  enable  a 
party  to  make  a  motion  for  a  new  trial 276 
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TRIAL. — Continued,  page. 

when  accused  cannot  be  said  to  have  been  tried  without  a 
J  plea — ^jury  must  fix  term  of  imprisonment  for  incest,  as 

r  the  Parole  law  does  not  apply 292 

I  when  effect  of  admitting  evidence  subsequently  stricken 

out  is  not  prejudicial 430 

TRUSTS. 

when  a  contract  creates  an  equitable  interest  in  land  and 
not  merely  an  option  to  purchase  an  interest  therein — 

i  effect  where  contract  gives  trustees  power  to  sell 221 

.                             when  trustees  are  only  liable  to  account  to  cestui  que  trust 
f                                 for  price  received  for  land  and  not  for  its  alleged  sub- 
sequent increase  in  value 221 

men  may  create  a  trust  in  their  personal  property  for  any 
lawful  purpose — trust  in  stock  of  corporation  for  pur- 
pose of  controlling  it  is  not  illegal 523 

a  majority  of  stockholders  may  confer  unrestricted  voting 
power  upon  trustee — ^purpose  for  which  trust  is  created 

determines  its  legality 523 

pooling  of  stock  for  purpose  of  controlling  corporation  is 

not  necessarily  illegal 523 

when  stockholders  are  not  deprived  of  their  deliberative 
powers  by  trust  agreement — what  does  not  render  trust 

in  stock  illegal 524 

equity  has  jurisdiction  to  prevent  a  misuse  or  abuse  of  a 
charitable  trust — gift  for  promotion  of  public  worship  is 

'  a  public  gift  to  charity 604 

I  when  rule  that  property  reverts  to  donor  upon  dissolution 

'  of  charitable  corporation  does  not  apply — when  a  court 

of  equity  may  execute  a  trust  cy  pres 604 

when  equity  cannot  grant  any  relief  against  sale  of  church 

property  and  distribution  of  proceeds 605 

what  should  be  alleged  in  bill  asking  a  court  of  equity  to 
execute  a  trust  cy  pres 605 

UNDUE  INFLUENCE. 

when  postal-card  written  by  one  beneficiary  is  not  admis- 
sible upon  issue  of  undue  influence 256 

when  instruction  as  to  undue  influence  is  proper — when 
instruction  is  properly  refused  as  shifting  the  burden  of 
proof  upon  contestants 257 

evidence  that  grantor  had  long  contemplated  making  the 
deed  is  competent  on  question  of  undue  influence — ^what 
does  not  show  undue  influence  by  grantee 346 


Digitized  by 


Google 


684  INDEX.  [258  ni. 

VARIANCE.                                                                          PAGE, 
when  variance  between  allegation  and  proof  of  christian 
name  of  victim  is  fatal — ^when  doctrine  of  idem  sanans 
does  not  apply S^^ 

VEHICLES.— See  MOTOR  VEHICLES. 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

VOLUNTARY  ASSOCIATIONS. 

when  equity  will  not  interfere  with  enforcement  of  rules 
of  a  voluntary  association — when  equity  will  not  enjoin 
collection  of  fine  by  labor  union 98 

VOTING  TRUSTS.— See  CORPORATIONS. 

WAIVER. 

when  alleged  error  in  overruling  motion  for  continuance 

is  waived 24 

moving  for  judgment  on  special  findings  does  not  waive 

the  right  to  move  for  a  new  trial 276 

what  is  not  a  waiver  of  failure  to  post  notices  of  petition 

to  organize  levee  drainage  district 296 

WATERS. 

right  of  a  servient  estate  to  be  free  from  flow  of  surface 

water  may  be  acquired  by  prescription • 486 

it  is  not  essential  that  dominant  and  servient  estates  shall 

be  contiguous  to  each  other 487 

WILLS. 

remote  grantee  of  an  heir  has  a  right  to  file  a  bill  to  con- 
test a  will — when  devisees  under  a  lost  will  are  entitled 
to  partition 11 

when  devisees  under  lost  will  are  entitled  to  recover  value 
of  land,  with  interest,  in  case  land  is  fraudulently  con- 
veyed with  notice  of  will 11 

meaning  of  words  "any  person  interested,"  used  in  sec- 
tion 7  of  the  Wills  act — what  makes  a  prima  facie  case 
that  will  was  lost 12 

witnesses  testifying  to  contents  of  lost  will  need  not  give 
its  exact  language — ^when  an  alleged  error  in  admitting 
order  of  probate  court  will  not  reverse 12 

when  decree  setting  aside  will  for  unsoundness  of  mind  of 
testator  must  be  reversed 49 
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WILLS. — Continued.  page. 

what  evidence  is  not  admissible  upon  question  of  testa- 
tor's soundness  of  mind 49 

when  manner  of  presenting  opinion  of  witness  as  to  tes- 
tator's unsoundness  of  mind  is  improper 49 

"credible"  witness  means  "competent"  witness — the  com- 
petency of  a  subscribing  witness  is  determined  as  of  the 
time  the  will  was  executed 145 

when  partner  of  executors  of  will  is  not  a  competent  sub- 
scribing witness  to  the  will 145 

since  the  act  of  1909  a  proceeding  to  probate  a  will  is  a 
proceeding  inter  partes — ^who  are  entitled  to  notice  of 
proceeding  to  probate  a  will 233 

a  devisee  whose  interest  is  revoked  by  a  codicil  is  entitled 
to  notice  of  proceeding  to  probate  the  will 233 

the  court  cannot  presume  that  codicils  were  properly  exe- 
cuted or  that  testator  had  capacity  to  make  them 233 

when  order  probating  will  will  be  set  aside 234 

verdict  in  will  contest  case  has  the  force  of  a  verdict  in  a 
suit  at  law — when  evidence  that  the  witness  protested 
against  moving  testatrix  from  hospital  is  immaterial . . .  256 

when  exclusion  of  proper  evidence  on  the  subject  of  tes- 
tamentary capacity  will  not  warrant  reversal — ^when  a 
postal-card  written  by  beneficiary  is  not  admissible 256 

what  testimony  as  to  mental  condition  is  not  objection- 
able— certified  transcript  of  testimony  of  the  subscribing 
witnesses  is  admissible  though  they  also  testify 256 

the  contestants  cannot  complain  of  incorrect  instruction 
where  the  error  is  favorable  to  them 257 

an  instruction  stating  that  claims  presented  cannot  be  af- 
fected by  outcome  of  will  contest  case  is  proper 257 

when  instruction  as  to  undue  influence  is  proper — when 
instruction  is  properly  refused  as  shifting  the  burden  of 
proof  upon  proponents 257 

when  devise  creates  a  contingent  remainder — contingent 
remainders  are  destroyed  by  merger  when  the  reversion 
and  the  life  estate  unite  in  one  person 422 

an  insane  delusion  is  a  belief  in  something  in  the  exist- 
ence of  which  no  rational  person  would  believe 558 

when  decree  finding  that  instrument  was  not  the  will  of 
testatrix  will  be  affirmed — when  alleged  error  in  instruc- 
tion will  not  be  considered 558 

WITNESSES. 

when  defendant  in  an  action  for  killing  supposed  burglar 
may  testify  though  suit  is  by  administratrix 165 
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WORDS  AND  PHRASES.  page. 

meaning  of  words  *'any  person  interested/'  used  in  sec- 
tion 7  of  Wills  act,  concerning  the  question  who  may 

file  a  bill  to  contest  a  will 12 

word  "city"  may  include  incorporated  towns 125 

what  is  meant  by  words  "adjuncts"  and  "additions,"  as 

used  in  the  Sanitary  District  act 246 

what  is  meant  by  the  term  "transportation" 398 

an  "insane  delusion"  is  a  belief  in  something  in  the  exist- 
ence of  which  no  rational  person  would  believe 558 

a  partnership  is  not  a  "person"  as  distinguished  from  the 
individual  members  of  the  firm 619 
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